This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


COPY  2 


&  FACULTY  LIBRARY 


KFC 


► 


o  » 

o  S 

i?  o 

|5 


3k         2 


A 


J*'««»«  »«gn  below  and  leave 
this  card  In  the  space  vacated 
by  the  book. 


California.  District  Courts  of  Appeal. 
Reports  of  cases,  1st 


KFC 

▼ol* 

48 

34 

A222 

copy 

2 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


REPORTS  OF  CASES 


DITEBMINKD  IN 


THE   DISTRICT  COURTS  OF  APPEAL 


OF  THl 


STATE  OF  CALIFORNIA 


RANDOLPH  V.  WHITING 

BEPOBTER 
JAJVIES  L.  ROBISON 

ASSISTANT  BEFOBTEB 


VOLUME  34 


SAN  FBANCJISCO 

BANCROFT-WHITNEY  COirPANT 

1918 


Digitized  by 


Google 


COPTRIOHT,   1918, 
BY 

BANCBOFT-WHITNEY  COMPANY 


San  FfiANasco 

Tbx  Filmeb  Brothers  Elegtrottpb  Oompaiti 

Typographers  and  Stereotypers 


Digitized  by 


Google 


DISmiCT  COURTS  OF  APPEAL 


FntST  Appellate  District. 

(San  Francisco) 

Thos.  J.  Lbnnon Presiding  Justice 

Frank  H.  Kebrioan Associate  Justice 

John  E.  Richards Associate  Justice 

J.  B.  Martin Clerk 

Walter  S.  Chisholm Deputy  Clerk 

Counties  of  the  First  Appellate  District — San  Francisco, 
Marin,  Contra  Costa,  Alameda,  San  Mateo,  Santa  Clara, 
Fresno,  Santa  Cruz,  Monterey  and  San  Benito. 


Second  Appellate  District. 

(Lot  Angeles) 

Nathaniel  P.  Conret Presiding  Justice 

William  P.  James Associate  Justice 

Victor  E.  Shaw Associate  Justice 

W.  D.  Shearer Clerk 

H.  C.  LiLLDB Deputy  Clerk 

Counties  of  tlie  Second  Appellate  District — ^San  Lnis 
Obispo,  Kings,  Tulare,  Inyo,  Eem,  Santa  Barbara,  Ventura. 
San  Bernardino,  Los  Angeles,  Orange,  Riverside,  Imperial 
and  San  Diego. 

Third  Appellate  District. 

(Sacramento) 

N.  P.  Chipman Presiding  Justice 

A.  G.  Burnett Associate  Justice 

E.  C.  Hart Associate  Justice 

John  T.  Stafford Clerk 

Cayins  Hart Deputy  Clerk 

Counties  of  the  Third  Appellate  District — Del  Norte,  Siski- 
you, Modoc,  Humboldt,  Trinity,  Shasta,  Lassen,  Tehama, 
Plumas,  Mendocino,  Lake,  Colusa,  Olenn,  Butte,  Sierra, 
Sutter,  Yuba,  Nevada,  Sonoma,  Napa,  Yolo,  Placer,  Solano, 
Sacramento,  El  Dorado,  San  Joaquin,  Amador,  Calaveras, 
Stanislaus,  Mariposa,  Madera,  Merced,  Tuolumne,  Alpine  and 
Mono. 

(iM) 


Digitized  by 


Google 


Digitized  by 


Google 


TABLE  OF  GASES— VOL.  94. 


Abbott  Hardware  Oompanj,  Lillard  t 719 

Adams,  Cruse  ▼ 701 

A.  B.  Baranger  ft  Co.  ▼.  Mejer,  Cahn  k  Talbott 158 

Ahem  ▼.  Lane 314 

AlberhiU  Coal  and  day  Company,  County  of  Biverside  ▼ 538 

Allen  ▼.  Chatfleld 785 

Anderson,  Gille  ▼ ;, 237 

Anderson  ▼.  Wilstrup 771 

Angelli,  People  ▼ 716 

Anglo-GBOifomia  Tmst  Company,  Howard  t 164 

Anthony,  Hogan  ▼ , 24 

Armstrong  ▼.  Barceloux 433 

Avena,  People  ▼ ,  500 

Baer,  Bamberger-Stem  Co.  t. 692 

Bailey  ▼.  Security  Trust  Company 848 

Bamberger-Stem  Co.  ▼.  Baer 692 

Baranger  ft  Co.  ▼.  Meyer,  Cahn  ft  Talbott 158 

Barceloux,  Armstrong  ▼ 433 

Barceloux,  Hosking  ▼ 433 

Barclay  y.  Supreme  Lodge  of  the  Fraternal  Brotherhood 426 

Baumeister,  Walker  ▼ 150 

Beatty  ▼.  Bianda 180 

Beecham  ▼.  Bums 754,  804 

Bellingham  Bay  Lumber  Company  r.  Hopkins 534 

Benning  ▼.  Superior  Court  of  Sacramento  County 296 

Berger,  Sawyer  ▼ 567 

Bemal,  MacDonald  ▼ 431 

Betkouski  ▼.  Superior  Court  of  County  of  Los  Angeles 117 

Betts  ▼.  Orton..., 897 

Billings,  People  v 549 

Blane  r.  De  I^tour , 512 

Blum  T.  Simpson 574 

Board  of  Trustees  of  City  of  San  Bruno,  Capuchino  Land  Co.  ▼.. .  239 
Board    of    Trustees    of    Firemen's    Belief    and    Pension    Fund, 

Parke  ▼.  632 

Brion  T.  Cahill 258 

Brown,  Jackson  ▼ 65 

Buckeye  Manufacturing  Company,  Saxon  ▼ 200 

Bums,  Beecham  t 754,  804 

Byxbee,  Thoits  ▼ 226 

Cabaniss,  Wissman  ▼ 487 

Cahill,  Brion  ▼ 258 

(V) 


Digitized  by 


Google 


Table  of  Cases— Yol.  34 


California  Safe  Deposit  and  Trust  Companj,  People  ▼ 209 

California  Savings  and  Commercial  Bank  r.  Canne 768 

Canne,  California  Savings  and  Commercial  Bank  v.  • « •  • 768 

Capuchino  Land  Co.  v.  Board  of  Trustees  of  City  of  San  Bruno. .  •  239 

Carter  v.  Industrial  Aeeideat  Commission... 739 

C.  A.  Smith  Lumber  Oompanj,  Jaeobi  v 656 

C.  E.  Herrieky  Inc.,  Firestone  Tire  and  Bubber  Companj  v 675 

Chambers,  Stephens  v. • •••• 660 

Charlie,  People  v , 411 

Chase  V.  Stevens • • •     98 

Ohatfield,  AUen  v 785 

Chieo  Ice  and  Cold  Storage  Companj,  Cyclops  Iron  Works  v 10 

Church  V.  Fidelity  and  Deposit  Company 742 

City  of  FuUerton,  Starbuck  v 688 

City  of  Los  Angeles,  Dick  v 724 

City  of  Oakland  v.  Wheeler 442 

Clark,  In  re 440 

Clark  V.  Forbes 524 

Clay,  Clinton  Construction  Company  v • . .  •, 625 

Clayton,  People  v 495 

Clemens  v.  Qregg ....•• 245,  272 

Clinton  Construction  Company  v.  Clay • 625 

Cliver,  Keller  t 390 

Clune,  Pasadena  Bealty  Company  v 83 

Cole  V.  Merchants'  Trust  Company 82 

Columbia  Coffee  and  Spice  Co.  v.  Le  Baron  Bros,  k  Nelson 715 

Connely  v.  Superior  Court,  etc • • .  •  •  773 

Coonsy  Emmett  v 197 

Corey,  Sargent  v ■• 193 

County  of  Biverside  v.  Alberhill  Coal  and  day  Co 538 

Cowan,  Locke  v • 581 

Crane,  People  v ••, 599,  760 

Crittenden  v.  St  HiU '. 107 

Cruse  V.  Adams • 701 

Ounnison  v.  Miller.. • 267 

Curtis,  Facundas  v • 752 

Cydope  Iron  Works  ▼.  Chico  Ice  and  C-ld  Storage  Company.  .•••••    10 

Davies  v.  Fisher 137 

Davis,  Rowley  v 184 

De  AngelU,  People  v 716 

Dee  V.  Dee ••• 658 

De  Latour,  Blanc  v 512 

De  Vail  V.  Perrin •  676 

Dick  V.  City  of  Los  Angeles 724 

Dorc,  SouthCTn  Pacific  Company  v 521 

Drew,  Robertson  v 143 


Digitized  by 


Google 


Table  of  Cases— Vol.  34  vii 

DriseoU  ▼.  Mjert ••. 490 

Dueber,  People  t 686 

Dnfur,  People  ▼ 644 

Dnnliani  t.  McDonald 744 

Eaeton  ▼.  Industrial  Accident  Commission 321 

Edgar,  People  t 459 

Eisenring  ▼.  Superior  Court 749 

Elk  Grove  Union  High  School  District  r.  Industrial  Accident  Cbm- 

ndssion 589 

Emmett  r.  Coons • • • .  •  197 

Evans,  People  t 284 

Ejraud,  Ingalls  t ••. 126 

Facundas  t.  Curtis 752 

Pairbank  t.  Superior  Court  of  San  Joaquin  Oountj 66 

Farmers'  Warehouse  Companj  ▼.  Pierce-Ingram- Abbott  Company. ..  174 

Feldhusen,  Nason  t 789 

Femandes  y.  Western  Fuse  and  Kszplosives  Companj 420 

Fidelitj  and  Deposit  Companj,  Church  v 742 

Filipelle,  Swarti  t 695 

Hreetone  Tire  ft  Bubber  Companj  ▼.  C.  E.  Herrick,  Inc 675 

First  Trust  and  Savings  Bank,  Houts  v 613 

Fisher,  Davies  t 137 

Flentge,  McVit^  y 781 

Flores,  People  t 393 

Forbes,  dark  ▼ 524 

Fordjee  t.  Spiegl 802 

Fraser  ▼.  Industrial  Accident  Commission 71A 

Friable,  People  t 519 

FuUerton,  (Sty  of,  Starbuek  ▼ 683 

Qalbreath,  Bandolph  Fruit  Campanj  ▼ •  • . . .  28 

Garrison,  Satterwhite  t 734 

Gasser,  People  ▼ 541 

Gaj  ▼.  Milwaukee  Brewerj  of  San  Francisco 75 

George  Cople  Co.  ▼.  Hindes 576 

GiUe  T.  Anderson 237 

Godsil  V.  San  Joaquin  County  Building  Trades  Council  of  Cali- 
fornia    53 

Gottschalk,  Stinemaa  t. 357 

Graj  V.  Industrial  Accident  Commission 713 

Greenamjre,  Pilstrand  v 799 

Gregg,  Clemens  y • 245,  272 

Haacke,  People  t 516 

Haas,  Taft  v 309 

Hallcr  V.  Tolo  Water  and  Power  Companj 317 


Digitized  by 


Google 


viii  Table  op  Cases — Vol.  84 

Hancock  ▼.  Hunt 530 

Hansen,  McKinnell  ▼ 76 

Harris  t.  Bobinett 282 

HawkinB,  Williams  t 146 

Henry  Cbwell  Lime  and  Cement  Company  t.  Smith 92 

Herrick,  Firestone  Tire  and  Rubber  Company  t 675 

Hindes,  George  Cople  Co.  t 576 

Hitchcock,  In  re Ill 

Hogan  T.  Anthony 24 

Holt,  In  re 290 

Home  Builders,  Oliphant  ▼ 720 

Hopkins,  BeUingham  Bay  Lumber  Company  t 534 

Hosking  ▼.  Barceloux 433 

Houts  y.  First  Trust  and  Savings  Bank. 613 

Howard  y.  Anglo-California  Trust  Company 164 

Hunt,  Hancock  y 530 

Hurlbutt,  Maginnis  y 504 

Imperial  Land  and  Stock  Company  y.  Cster 776 

Imperial  Southside  Water  Company,  Oxford  y 1 

Industrial  Accident  Commission,  Carter  y 739 

Industrial  Accident  Commission,  Easton  y. 321 

Industrial  Accident  Commission,  Elk  Groye  Union  High  School  Dis- 
trict y. 589 

Industrial  Accident  Commission,  Fraser  y 712 

Industrial  Accident  Commission,  Gray  y 713 

Industrial  Accident  Commission,  McDonagh  y 177 

Industrial  Accident  Commission,  Northern  Redwood  Lumber  Com* 

paay  y. 8 

Industrial   Accident  Commission^   North   Pacific   Steamship    Com- 
pany y 488 

Ingalls  y.  Eyraud 126 

In  re  Clark 440 

In  re  Hitchcock Ill 

In  re  Holt 290 

In  re  Keene •••. 263 

In  re  Eostriken 489 

In  re  Whittington 344 

In  re  Woo  Hah   35 

Iowa  Water  Company,  Tatum  y 55 

Irish,  People  v 424 

Jacks  y .  T«y lor 95 

Jackson  y.  Brown 65 

Jacobi  y.  C  A.  Smith  Lumber  Company 656 

Jansson  y.  National  Steamship  Company 483 

Jones  y.  Southern  Pacific  Company 629 

Justice's  Court  of  Slin  Francisco,  Wildenhayn  y 306 


Digitized  by 


Google 


Table  of  Casbs— Vol.  31 


KftUoeby  Lombardi  ▼ 698 

Kastor  y.  Superior  Court  of  Saemmento  Comtj 88 

Keeae,  In  re 268 

Keitb  V.  Bamfl^ 840 

Keitb,  Towneendy 664 

KeHer  y.  CUyer 890 

Kenier  y.  Spiegl 162 

Koatriken,  In  re 489 

Lane,  Ahem  y 814 

Lanktree,  Miller  y 298 

Le  Baron  Broa.  k  Nelaon,  Columbia  Coffee  *  Spice  Co.  y. 715 

Lee,  People  y 702 

Lenaen,  People  y 836 

Lewis,  Norton  y 621 

LiUard  y.  Abbott  Hardware  Oompaaj 719 

Loeke  y.  Cowan 681 

Lombardi   y.    Kalloeh 698 

Loe  Angeles,  Citj  of,  Diek  y 724 

Lowell,  Sherwood  y 865 

Lytel,  People  y 860 

Igrona,  Uioadea  y 615 

MaeDonald  y.  Bernal 481 

Maedonongk  Theatre  Company,  Wallace  y 498 

Mack,  Mclnemej  y 158 

MacLean,  WollenaUager  y 108 

Madera  Canal  and  Irrigation  Company,  Stapp  y 41 

Maginnia  y,  Hurlbntt 604 

Maljan,  People  y 884 

Mar  P6w,  People  y 642 

Martin,  McCord  y 129 

Martin  y.  Sharp  A  Fellowa  Contracting  Co 684 

McCord  y.  Martin 129 

McDonngh  y.  Indnatrial  Accident  CommiBflion 177 

McDonald,  Dunham  y 744 

McDongald  y.  Wulzen 21 

McOayin  y.  San  Francisco  Protestant  Orphan  Asylum  Society 168 

Mclnemey  y.  Mack ., 158 

McKinneU  y.  Hansen 76 

MeVitty  y.  Flen  tge 78 1 

Merchants'  National  Bank  of  San  Franciseo  y.  Weston 698 

Merchants'  Trust  Company,  Cole  y 82 

Meyer,  Cahn  ATalbott,  A.  E.  Baranger  *  Co.  y 158 

Miller,  dnnison  y 267 

Miller  y.  Lanktree 293 

Miller,  People  y ^  • 641 

MUwaukee  Brewery  of  San  Francisco,  Gay  y 75 


Digitized  by 


Google 


Table  of  Cases— Vol.  31 


Mone  ▼.  Sa]i'I>iego  High  School  Board  of  Edneation 184 

Mulcrevy,  Shnej  y. 818 

Mjers,  DriseoU  t • ••••  490 

Nason  ▼.  Feldhusen • * 789 

National  Steamsliip  Oompanj,  Janaaon  t • 483 

Neylan,  Transcontinental  Telegraph  Company  t 879 

Nolan,  People  7  •  •  •  •. • ^^ 

Northern  Bedwood  Lumber  Company  t.  Ind^ostrial  Accident  Com- 
mission   8 

North   Pacific  Steamship   Company   t.   Industrial   Accident   Comr 

mission    488 

Northwestern  National  Inanrance  Company,  Taylor  y 471 

Norton  t.  Lewis... 621 

Oakland,  dty  of,  t.  Wheeler 442 

O'Donndl  t.  Superior  Court  of  Los  Angeles  County 208 

Oliphant  t.  Home  Builders 720 

Orton,  Betts  t 397 

Oster,  Imperial  Land  and  Stock  Company  t.  . . .,. 776 

Oxford  T.  Imperial  Southside  Water  Company 1 

Parke  y.  Board  of  Trustees  of  Firemen's  Belief  and  Pension  Fund. .  632 

Pasadena  Bealty  Company  y.  dune 83 

People  Y.  AYena   600 

People  Y.  Billings 549 

People  Y,  California  Safe  Deposit  and  Trust  Company 269 

People  Y.  Charlie 411 

People  Y.  Clayton 496 

People  Y.  Crane 599,  760 

People  Y.  De  Angelli 716 

People  Y.  Dueber 686 

People  Y.  Dufur 644 

People  Y.  Edgar 459 

People  Y.  £yans 284 

People  Y.  Flores  398 

People  Y.  JjYisbie    619 

People  Y.  Gasser 641 

People  Y.  Haacke 516 

People  Y.  Irish 424 

People  Y.  Lee 702 

People  Y.  Lensen 336 

People  Y.  Lytic 360 

People  Y.  Maljan 884 

People  Y.  Mar  Fow 648 

People  Y.  Miller 641 

People  Y.  Nolan • 545 

People  Y.  SilYas 638 


Digitized  by 


Google 


Table  of  Gases— Vol.  34 


People  T.  Small  6S7 

People  ▼.  YaaghAn « •  •  • 18 

People  T.  Warner •  •  •  •  • 904 

People  T.  Wbitnej  ...>.»... ■. 737 

People's  Water  Oompanj  y.  Perkins 51S 

Perkins,  People's  Water  Compaaj  t , 513 

Perrin,  De  Tail  t 676 

Pieree-Insrram-Abboti  Oompaaj,  I^rmers'  Warelionse  Oompanj  t.  •  •  174 
Pilstrand  t.  Greenamjre 799 

Bamser,  Keith  t • S40 

Bandolpk  Fruit  Companj  y.  Gftlbreath 28 

Bansome  Construction  Co.  ▼.  Yon  Sehroeder ••• 475 

Batkjen  Mercantile  Companj,  Weihe  ▼ 802 

Bedondo  Beack  Chamber  of  Commerce,  Warman  Steel  Casting  Oom- 

panj  T 87 

Bef rigeration  Plsuts  Manufacturing  Co.,  Tontj  r 681 

Bes  ▼.  Summers 527 

Bhoades  y.  Lyons. 615 

Bianda,  Beatty  t 180 

Birerside  County  t.  AlberhiD  Goal  and  day  Company 538 

Bobertson  y.  Drew 143 

Bobinett,  Harris  t 282 

Bowley  T.  DaTis 184 

St.  Hill,  Crittenden  t 107 

San  Diego  High  School  Board  of  Education,  Morse  ▼ 134 

San  Francisco  Gas  &  Electric  Company,  Thompson  t 699 

San  Francisco  Protestant  Orphan  Asylum  Society,  MeGayin  y 168 

San  Joaquin  County  Building  Trades  Council  of  California,  Godsil  t.  53 

Sargent  ▼.  Corey 193 

Satterwbite  y.  Garrison • 734 

Saxon  y.  Buckeye  Manufacturing  Company 200 

Sawyer  y.  Berger 567 

Scott  y.  Woodworth 400 

Security  Trust  Company,  Bailey  y •  • 348 

Sharp,  Southern  Pacific  Company  y 803 

Sharp  &  Fellows  Contracting  Company,  Martin  y 584 

Sherwood  y.  LoweU. .  •  •  • •  • •  •  •  •  •  365 

Shuey  y.  Muloreyy • •  •  •  • 218 

Silyas,  People  y 638 

Simpson,  Blum  y 574 

Small,  People  y 637 

Smith,  Henry  Cowell  Lime  and  Cement  Company  y 92 

Smith,  Steinbach  y 223 

Smith  Lumber  Company,  Jacobi  y 656 

Southern  Pacific  Company  y.  Dore 521 

Southern  Pacific  Company,  Jones  y 629 


Digitized  by 


Google 


zii  Tabub  of  Gases— Vol.  34 

Southern  Pacific  Company  t.  Sharp • 808 

Southern  Pacific  Gompanj,  Terry  t 880 

Spiegl,  Fordyco  t. • 802 

Spiegl,  Kemer  ▼ 168 

Stapp  y.  Madera  Ganal  and  Irrigation  Crompany 41 

Starbuck  y.  City  of  Fullerton 088 

Steinbach  t.  Smith 223 

Stephens  t.  Chambera 660 

Stephens  t.  Wejl-Zuekerman  &  Co • 210 

Sterilization  Company  of  California  y.  Tucker 671 

8teyen8,  Chase  y 98 

Stineman  y.  Gottschalk.  •  • • 857 

Summers,  Bea  y 627 

Superior  Court,  Connely  y 773 

Superior  Court,  Eisenring  y 749 

Superior  Court  of  County  of  Loe  Angeles,  BetkousU  y. 117 

Superior  Court  of  Loe  Angeles  County,  ODonneU  y 208 

Superior  Court  of  Sacramento  County,  Benning  y 296 

Superior  Court  of  Sacramento  County,  Kaster  y 88 

Superior  Court  of  San  Joaquin  County,  Eairbank  y 66 

Supreme  Lodge  of  the  Fraternal  Brotherhood,  Barclay  y 426 

Swarts  y.  FUdpelle , 695 

Taft  y.  Haas 809 

Tatum  y.  Iowa  Water  Company 55 

Taylor,  Jacks  y 95 

Taylor  y.  Northwestern  National  Insurance  Company 471 

Terry  y.  Southern  Padfie  Company •••••  330 

Thoits  y.  Byzbee 226 

Thompson  y.  San  Francisco  Gas  A  Electric  Company 699 

Torrey  y.  Bef rigeration  Plants  Manufacturing  Company 681 

Townsend  y.  Keith 564 

Transcontinental  Telegraph  Company  y.  Neylan 379 

Tucker,  Sterilization  Company  of  California  y • 571 

Tucker  y.  Wilkinson 570 

Yaughan,  People  y 16 

Yon  Schroeder,  Bansome  Construction  Company  ▼• 475 

Walker  y.  Baumeister 150 

Wallace  y.  Macdonough  Theatre  Company 498 

Warman  Steel  Casting  Company  y.  Bedondo  Beach  CSiamber  of 

Commerce • ••..•••  87 

Warner,  People  y 804 

Weihe  y.  Bathjen  Mercantile  Company 802 

Western  Fuse  and  Ezplosiyes  Company,  Fernandez  y 420 

Weston,  Merchants'  National  Bank  of  San  Francisco  y 693 

Weyl-Zuckerman  &  Co.,  Stephens  y 210 

Wheeler,  aty  of  Oakland  y 442 


Digitized  by 


Google 


Table  of  Cases — You  34.  ziii 

Whitney,  People  t 737 

WldttiB^n,  In  re 844 

WUdenhftTii  t.  Justiee'i  Court  of  Saa  Franeiseo 808 

Wilkinaon,  Tueker  t 570 

Williams  t.  Hawkins.. •• 146 

Wilstmp,  Anderaon  t. 771 

Wiseman  t.  Gabanies 487 

WoUenshlager  t.  MacLean • 102 

Woodworth,  Seott  t.... 400 

Woo  Hah,  In  re 35 

Wulzen,  McDouj^d  ▼. 21 

Tolo  Water  and  Power  Company,  HaUer  ▼ ••••••, 817 


Digitized  by  VjOOQ IC 


Digitized  by 


Google 


CASES  APPEOVED,  DISAPPROVED,  CMTICISED,  AND 
DISTIKGUISHED. 


Barron  t.  Kennedy,  17  Ckl.  674,    Distinguished 375 

Cross  T.  Bonck,  175  Cal.  253.     Distinguished 580 

Diestelhorst  ▼.  Ind.  Ace.  Com.,  32  Cal.  App.  771.    Approved 597 

Greenlee  v.  Los  Angeles  etc.  Bank,  171  Cal.  371.    Distinguished. . .   133 

Hines  v.  Brode,  168  Cal.  507.    Approved 580 

Hopping  V.  Council  of  City  of  Richmond,  170  Cal.  605.     Criticised. .  685 

Jensen  t.  Dorr,  23  Qail  App.  702.     Distinguished 216 

McCIure  ▼.  Nye,  22  Cal.  App.  248.    Distinguished 672 

Miller  v.  Highland  Ditch  Co.,  87  Cal.  430.    Distinguished 320 

Olsen  V.  Birch,  133  Cal.  479.     Distinguished 216 

Owens  V.  McNally,  113  Cal.  444.    Approved 195 

People  ▼.  Harlan,  29  Cal.  App.  603.    Distinguished 544 

Beynolds,  Estate  of,  169  Cal.  600.    Distinguished 23 


Digitized  by 


Google 


Digitized  by 


Google 


TABLE  OF  CASES  CITED— VOL.  31 


Adams  ▼.  Cuddj,  13  Pick.  (Mass.)  460 523 

Aigeltinger  V.  Whelan,  133  Oal.  110 354 

Albert  Pick  So  Co.  t.  Jordan,  169  C!aL  1 380 

Allen  V.  Chatfield,  172  Oal.  60 786 

Allen  V.  Oonrey,  22  CaL  App.  409 276 

Allen  T.  Holton,  20  Pick.  (Mass.)  458 524 

Allison  y.  Thomas,  72  Oal.  562 523 

American  Iron  &  Steel  Mfg.  Oo.  ▼.  Seaboard  Air  Line  Bj.  Oo.,  233 

U.  S.  261 272 

American  Process  Co.  t.  Florida  Wbite  Pressed  Brick  Co.,  56  Fla. 

116 110 

Anderson  y.  S^ropian,  147  Cftl.  201 304 

Anson  y.  Townscnd,  73  Cal.  415 788 

Appleyard  y.  Massachusetts,  203  XT.  8.  222 346 

Arnold  y.  Krigbaum,  169  Cal.  143 110 

Astelly.  Phillippi,  55  Oal.  265 774 

Atlantic,  Gulf  &  Pacific  Co.  y.  Wright,  11  Oal.  App.  179 281 

Auditor-General  y.  Stoddard,  147  Mich.  329 628 

August  y.  Gilmer,  53  W.  Ya.  65 353 

Bacon  T.  Bacon,  150  OaL  477 171,  172,  281,  299 

Bacon  y.  Dayis,  9  CaL  App.  83 168 

Bagley  y.  Bloom,  19  Oal.  App.  255 61,  62 

Bailey  y.  Baker,  28  OaL  App.  537 351,  353 

Bailej  y.  Superior  Court,  31  CaL  App.  78 351 

Baird  y.  Otto,  12  Pa.  Co.  Ct.  Eep.  510 801 

Baker,  In  re,  32  CaL  App.  320 351,  353 

Baker  y.  Baker,  139  CbL  626 457 

Ball  y.  Kenfleld,  55  OaL  320 623 

Bank  of  Middlebury  y.  Butland  etc.  B.  B.  Co.,  30  Vt.  159 16 

Bank  of  Ukiah  y.  Moore,  106  OaL  673 788 

Bank  of  Ukiah  y.  Petaluma  Sayings  Bank,  100  CaL  590 192 

Bank  of  Woodland  y.  Stephens,  137  OJ.  459 256 

Bannerman  y.  Boyle,  160  OaL  197 625 

Banta  y.  Wise,  135  CaL  277 219 

Barker  y.  Southern  B.  W.  Co.,  125  N.  0.  596 409 

Barron  y.  Kennedy,  17  Cal.  574 375 

Barry  y.  Beamer,  8  Oal.  App.  200 196 

Bauhofer  y.  Crawford,  16  Oal.  App.  676 304 

Beecham  y.  Bums,  34  OaL  App.  754 804 

Bell  y.  Morrison,  1  Pet.  (U.  S.)  362 376 

Bernard  y.  Benson,  58  Wash.  191 196 

Best  y.  Wohlford,  144  OaL  737 409 

Bette,  Estate  of,  171  Oal.  583 301 

Biddel  y.  Brizzolara,  56  CaL  374 376 

Biddel  y.  BrizifoUra,  64  CaL  354,  362 222,  377,  378 

Blanehard  y.  Brooks,  12  Pick.   (Mass.)   47 523 

Blochman  y.  Spreckels,  135  Cal.  662 583 

Bogart  y.  Crosby,  91  OaL  278 283 

Bohn  y.  Bohn,  164  Cal.  632 428 

Bolander  y.  Gentry,  36  CaL  105 618 

Born  y.  Oastle,  22  Oal.  App.  252 283 

Bostwick  V.  McEvoy,  62  Gal.  496 308 

Braekett  t.  Banegas,  116  CaL  278 301 

(xvii) 


Digitized  by 


Google 


xviii  Table  op  Cases  Cited — ^Vol.  34. 

Bradbury  t.  Chicago,  B.  L  ft  P.  By.  Co.,  149  lowa^  51 834 

Bradburj  y.  Higginson,  162  iM,  60^ 148 

Braniion  ▼.  Leddj,  67  Cal.  43 409 

Breen  t.  Donnelly,  74  CaI.  301 453 

Breeze  ▼.  Brooks,  97  Cal.  72,  77 319,  437 

Brenger  y.  Brenger,  142  Wis.  26 751 

Brockwaj  y.  Gadsen  etc  Co.,  102  Ala.  620 781 

Brown  Y.  Industrial  Aecid.  Commission,  174  Cal.  457 328 

Brown  V.  Jackson,  3  Wheat.  (U.  S.)  449 523 

Brown  y.  State,  98  Miss.  786 469 

Bruce  y.  Bruce,  16  CaL  App.  357 659 

Bryan  y.  Tormey,  84  CaL  126 422 

Buckley,  In  re,  218  Mass.  354 591 

Burdick,  Estate  of,  112  Cal.  387 63 

Burke  y.  Maze,  10  CaL  App.  211 770 

Bush  V.  Allen,  172  CaL  102 276 

Bush  &  Mallett  Co.  y.  Helbing,  134  CaL  676 615 

Butler  Y.  Printing  Commrs.,  63  W.  Ya.  493 235 

Caledonian  Ins.  Co.  y.  Northern  Pac  By.  Co.,  32  Mont.  46 46 

California  Electric  Light  Co.  y.  California  etc.  Co.,  145  CaL  124. . .  554 

California  S.  Ry.  Co.  y.  Kimball,  61  CaL  90 453 

Cameron  y.  Pillsbury,  173  Cal.  83 328 

Camp  Y.  Land,  122  Cal.  167 694 

Campbell  y.  Coolbaugh,  3  Luz.  Leg.  Beg.  (Pa.)  93 801 

Copies,  Matter  of,  26  CaL  App.  786 266 

Carstens  y.  Pillsbury,  172  CaL  572 323 

Oashau  y.  Northwestern  Nat.  Ins.  Co.,  5  Fed.  Cas.  270 784 

Cerini  y.  I>e  Long,  7  CaL  App.  398 313 

Chandler  y.  Bobinett,  21  CaL  App.  333 282 

Chapman  y.  Bigelow,  77  Ark.  343 511 

Chase,  Estate  of,  169  Cal.  625 101 

Chenoweth  y.  Chambers,  33  CaL  App.  104 735 

Chenoweth  y.  Spencer,  64  Or.  540 800 

Chetwood  y.  California  Nat.  Bank,  113  CaL  414 422 

Chideater  y.  Consolidated  Ditch  Co.,  59  CaL  197 49 

Chorlton  y.  Lings,  L.  B.  4  C.  P.  374 339 

Chrissinger  y.  Southern  Pac.  Co.,  169  Cal.  619 4 631 

Churchill  y.  Baumann,  95  CaL  541 620 

City  of  Los  Angeles  y.  Lelande,  157  Cal.  30 227 

City  of  Oakland  y.  Pacific  Coast  Lumber  Co.,  171  CaL  392 456 

Clarke,  In  re,  125  C^L  388 525 

aary  y.  Hazlitt,  67  CaL  286 319 

Clay  Y.  Hildebrand,  34  Kan.  694 281 

Coe  Y.  Aiken,  61   Fed.  24 448 

Ooe  Y.  Persons  Unknown,  43  Me.  432 523 

Coffin  Y.  Adams,  131  Mass.  133 222 

Commonwealth  y.  Ford,  130  Mass.  64 758 

Commonwealth  y.  Jenkins,  10  Gray   (Mass.) ,  485 554 

Commonwealth  y.  Shoemaker,  2-40  Pa.  St.  255 468 

Conniff  y.  San  Francisco,  67  CaL  45 729 

Considerant  y.  Brisbane,  22  N.  Y.  389 787 

Cook  Y.  Pendergast,  61  CaL  72 429 

Cormack  y.  Marshall,  211  IlL  519 292 

Coulthurst  Y.  Coulthurst,  58  CaL  239 749 

County  of  Modoc  y.  Industrial  Accident  Commission,  32  CaL  App. 

548 590,  591,  596,  697 

County  of  San  Mateo  y.  Cobum,  130  Cal.  631 540 

Coward  y.  Clanton,  122  CaL  451 583 


Digitized  by 


Google 


Table  op  Cases  Citei>— Vol.  34.  xix 

Cox  T.  Jerome,  31  CaL  App.  97 341 

Craig  y.  Superior  Court,  157  Gal.  481 119 

Crawford  ▼.  Dunbar,  52  CaL  39 736 

Cremer  y.  Wimmer,  40  Minn.  611 787 

Crew  V.  Pratt,  119  Cal.  131 801 

Crew  T.  Pratt,  119  CaL  139 62 

Grim  t.  Kessing,  89  CaL  478 308 

Crockett  y.  Mathewi,  157  CaL  153 342 

Cross  y.  Bouck,  175  CaL  253 580 

Crowley  y.  Genesee  Min.  Co.,  55  CaL  273 15 

Gunnison  y.  Miller,  34  CaL  App.  267 719 

Curry  y.  White,  51  CaL  530 224 

OuBhing-Wetmore  Co.  ▼.  Gray,  152  CaL  118 457 

Daggett  V.  Colgan,  92  CaL  53 667,  668,  672 

Dalton  y.  Oakland,  168  CaL  463 453 

Daniels  y.  Johnson,  129  CaL  415 222 

Dayis,  Estate  of,  5  Whart.  (Pa.)  531 225 

Dayis  v.  Davis,  19  CaL  App.  797 221 

De  Costa  y.  Comfort.,  80  Cal.  507 222 

De  Jamett  y.  Marquez,  132  CaL  702 775 

Del  Mar  Water  etc.  Co.  y.  Eshleman,  167  CbI.  666 3S2 

Dennee  y.  McCoy,  4  Ind.  Ter.  233 .• 338 

Dennis  y.  Bint,  122  CaL  39 61,  279 

Detroit  &  M.  By.  Co.  y.  Alpena  Circuit  Judge,  152  Mich.  201 353 

Denninck  v.  West  Gallatin  Irr.  Co.,  28  Mont.  262 157 

Dickey  y.  Gibson,  113  CaL  26 308 

Diepenbrock  y.  Luiz,  159  Cal.  716 782 

IMestelhorst  y.  Industrial  Accid.  Commission,  32  CaL  App.  771. •••  597 

Dietrich  v.  Lincoln  &  N.  W.  B.  Co.,  13  Neb.  500 278 

Dillon  y.  Gray,  87  Kan.  129 196 

Dinan  y.  Superior  Court,  6  CaL  App.  217 119,  120,  121 

Domico  y.  Gasassa,  101  CaL  412 679 

Donnelly  y.  Tregaskis,  154  Cal.  261 409 

Donovan  ▼.  Board  of  Police  Commrs.,  32  CaL  App.  302 526 

Dougherty  t.  Austin,  94  CaL  601 343 

Dow  y.  City  of  Oroville,  22  CaL  App.  215 320 

Doyle  y.  Bepublic  Life  Ins.  Co.,  125  Cal.  15 54 

Du  Bois  y.  Perkins,  21  Or.  189 786 

Danlap  y.  New  Zealand  etc.  Ins.  Co.,  109  CaL  3G5 161 

Dwinel  y.  Stone,  30  Me.  384 588 

Eashy,  The,  201  Fed.  585 215 

Eby  y.  Trustees  of  Bed  Bank  School  Dist.,  87  CaL  166 236,  310 

Edith,  The,  217  Fed.  300 215 

Edna,  The,  185  Fed.  206 215 

Egan  y.  £^ii,  90  Cal.  15 308 

Elder  y.  Justice's  Court,  136  CaL  364 525 

Ellii  v.  Woodburn,  89  CaL  129 766 

Ely  y.  Grand  Bapids,  84  Mich.  336 628 

Employers'  Assurance  Corp.  y.  Industrial  Accid.  Commission,  170 

CaL  800 591 

Englebreteon  y.  Industrial  Accid.  Commission,  170  CaL  793 591 

Englund  y.  Lewis,  25  CaL  337,  354 257 

Erickson  y.  Brookings  Co.,  3  S.  D.  434 46 

Erlanger  y.  Southern  Pac.  R.  R.  Co.,  109  CbL  395 252 

Everts,  Estate  of,  163  CaL  452 679 

Paber,  Estate  of,  168  CaL  491 2 

Federal  Construction  Co.  v.  Wold,  30  CaL  App.  360 230 


Digitized  by 


Google 


Table  op  Cases  Cited — ^Vol.  34. 


FeltonT.  Millard,  81  ObiI.  540 694 

Perrea  v.  Tubbe,  125  OaL  687 532,  633 

FideUtj  and  Deposk  Go.  y.  Industrial  Accid.  Commission,  171  Call 

728 591 

Fidelity  ete.  Co.  t.  Robertson,  136  Ala.  379 784 

First  Nat.  Bank  y.  Haug,  52  Iowa,  538 784 

i^sher  ▼.  Western  Fuse  ete.  Co.,  12  CaL  App.  299 421 

i^nmoto,  Ex  parte,  120  Oal  316 266 

Fkumoto  y.  Marsh,  130  CaL  66 266 

Flood  y.  Templeton,  148  CaL  374 196 

Fogaflj  y.  Sawyer,  17  Cal.  589 .' 407 

Ford  y.  Brown,  120  Ckl.  551 157 

Forni  y.  YoeU,  99  CaL  173 485 

Fox  y.  Hale  &  Norcross  S.  M.  Co.,  108  CaL  478 133 

Fragley  y.  Phelan,  126  CaL  383 114 

Frederick  y.  City  of  San  Luis  Obispo,  118  OaL  391 242,  310 

Ganahl  y.  Sober,  68  CaL  95 61 

Ganabl  Lumber  Co.  y.  Weinsy eig,  168  CaL  668 537 

Gardner  t.  Stare,  135  Cal.  118 485 

Garr,  Scott  &  Co.  y.  Nelson,  166  Mo.  App.  51 278 

Gee  V.  Moore,  14  CaL  472 523 

Geisha,  The,  200  Fed.  865 215 

Gibson  y.  Ci^il  Service  Commission,  27  Oal.  App.  396 119 

Gibson  y.  Twaddle,  1  Ckl.  App.  126 312 

Gillespie  y.  Stete,  5  OkL  Or.  546 647 

Glynn  t.  Glynn,  8  N.  D.  233 751 

Goflf  y.  Ladd,  161  CaL  257 168 

Goodwin  ▼.  McCabe,  75  OaL  584 452 

Gordon  t.  Roberts,  162  CaL  508 679 

Gould  y.  Baton,  111  OaL  639 319 

Grand  Jury,  Charge  to,  2  Sawy.  667 339 

Grangers'  Union  ▼.  Ashe,  12  CaL  App.  757 439 

Great  Western  Power  Co.  y.  Fillsbury,  170  OaL  180 242,  591 

Greene  y.  Greene,  4 J  Neb.  546 750 

Greenlee  y.  Los  Angeles  etc.  Bank,  171  CaL  371 133 

Griffin  y.  San  Pedro  etc.  R.  Co.,  170  CaL  772 631 

Gross  y.  Oamp,  4  Pa.  Co.  Ot.  Rep.  461 801 

Groth  y.  Groth,  69  IlL  App.  68 750 

Gulf  etc.  Ry.  Co.  y.  Ellis.  165  U.  S.  150 700 

Gumsey  y.  Northern  California  etc.  Co.,  7  OaL  App.  534 582 

Gwinn  y.  Hamilton,  75  Cal.  265 319 

Ha-Ha,  The,  195  Fed.  1013 215 

Hackney  y.  Welsh,  107  Ind.  253 347 

Hagert  y.  Templeton,  18  N.  D.  525 750,  751 

Hagle  y.  Hagle,  68  CaL  688 669 

Hall  y.  Polack,  42  Cal.  218 308 

Harlan  y.  Peck,  33  Cal.  515 60 

Harland  y.  Territory,  3  Wash.  Ter.  131 340 

Harper  y.  Hildreth,  99  OaL  265 54 

Harpold  y.  Slocum,  168  CaL  364 276 

Harris  y.  San  Diego  Flume  Co.,  87  CfeL  526 439 

Harrison  y.  Oolgan,  148  OaL  69 343 

Harrison  y.   McCormick,  69   Oal.   616 749 

Hartz  y.  Hartford  Faience  Co.,  90  Conn.  539 596 

Hayes  y.  Kirkwood,  136  CaL  396 311 

Head  y.  Hargrare,  105  IT.  S.  45 679 

Heald  y.  Hendy,  89  OaL  632 439 


Digitized  by 


Google 


Tabub  of  Cases  Cited— Vol.  34.  xxi 

Henderson  t.  Henshall,  54  Fed.  320 133 

Herrlich  y.  MeDonald,  80  Oal.  472 7^3 

fiesB,  In  re,  5  Kan.  App.  763 847 

Hess  T.  Grimes,  5  Kan.  App.  763 347 

Hibemia  Savings  &  Loan  See.  t.  Doran,  161  CaL  118 279 

Hibemia  Saringg  &  Loan  See.  y.  Wajmire,  152  OiL  286 252 

Hill  T.  East  Hampton,  140  Mass.  381 670 

Hilzinger  y.  Gillman,  56  Wash.  228 122 

Himmelman  y.  Danes,  35  Oal.  441 582 

Hines  y.  Brode,  168  CaL  507 579,  580 

Hines  y.  Copeland,  23  OaL  App.  36 772 

Hoagland  y.  Hoagland,  19  Utah,  103 751 

Hodges  Y.  Buffalo,  2  Denio  (N.  T.),  110 670 

Hodges  Y.  Tucker,  25  Idaho,  563 121 

Hoffman  y.  Tuolumne  County  Water  Co.,  10  CaL  413 49 

Homeseekers'  L.  Assn.  y.  Gleeson,  133  CaL  312 308 

Hood  Y.  Ljnn,  1  Allen  (Mass.),  103 670 

Hopkins  y.  Nashville  C.  &  St.  L.  B.  B.,  96  Tenn.  409 338 

Hopkins  Y.  Warner,  109  CaL  133 222 

Hopping  Y.  Council  of  Citj  of  Bichmond,  170  Cal.  605 685 

Horn  Y.  State,  12  W70. 162 416 

Horseshoe  Pier,  etc.  y.  Sibley,  157  OaL  442 787 

Houser  &  Haines  Mfg.  Co.  y.  HargroYe,  129  Cal.  90 26 

Howard  y.  Illinois  Central  B.  B.  Co.,  207  U.  S.  463 335 

Howell  Y.  City  of  Hamburg  Co.,  165  Cal.  172 144 

Hubbard  y.  Taunton,  140  Mass.  467 671 

Hughes  Mfg.  &L.  Co.  y.  Elliott,  167  CaL  494 485 

Hull  Y.  Superior  Court,  63  CaL  174 623 

Hull's  Admr.  y.  Hull's  Heirs,  35  W.  Va.  155 523 

Humboldt  Lumber  Mill  Co.  y.  Crisp,  146  CaL  686 800 

Honnel  y.  State,  86  Ind.  431 337 

Imperial  Land  Co.  y.  Imperial  Irr.  Dist.,  173  Cal.  668 188 

International  Harvester  Co.  y.  Indiana  Accid.  Commission,  157  Wis. 

167 591 

Jack  Y.  Sinsheimer,  125  CaL  563 529 

Jacks  Y.  Taylor,  24  CkL  App.  667 96 

Jennings  y.  Jordan,  31  CaL  App.  335 261,  262 

Jensen  y.  Dorr,  23  OaL  App.  701,  702 216,  217 

Johnson  y.  Goodyear  Min.  Co.,  127  CaL  4 700 

Johnson  y.  Southern  Pacific  Co.,  157  CaL  333 161 

Johnson  Y.  Taylor,  150  CaL  201 188 

Johnson  y.  Towsley,  15  WalL  (U.  S.)  72 515 

Johnson  y.  YsjLce,  86  Cal.  128 Ill 

Jones  Y.  Henderson,  149  Ind.  458 278 

Jordan  y.  Welch,  61  Wash.  569 46 

Judson  Y.  Giant  Powder  Co.,  107  OaL  549 60 

Kaufman  y.  Shain,  111  CkL  16 308 

Keefe  y.  Keefe,  19  CaL  App.  310. 438 

Kern  y.  San  Francisco  Co.,  19  Cal.  App.  157 800 

Kemer  y.  Spiegl,  34  CaL  App.  162 802 

Kerr  y.  Superior  Court,  130  OeiL  183 74 

KimbaU  y.  Semple,  25  CkL  440 523 

Kimbol  Y.  Industrial  Accid.  Commission,  173  CaL  351 591 

King,  In  re,  66  Kan.  695 292 

King  Y.  Whitely,  10  Paige  (N.  Y.),  465 378 

Kleebauer  y.  Western  Fuse  etc.  Co.,  138  Cal.  497 421,  422,  423 


Digitized  by 


Google 


xxii  Table  op  Cases  Cited — Vol.  34. 

Koowlton  T.  Mackenzie,  110  Oal.  1S3 25S 

Koch  V.  BrijTgs,  14  ObiI.  257 257 

Koehler  y.  Holt  Mfg.  Co.,  146  CaL  335 150 

Kritzer  t.  Trac^,  16  CSaL  App.  287 457 

Laam  t.  McLaren,  2S  Cal.  App.  632 759 

LacjY.  Gunn,  144  Cta.1.  511 94 

Ladd  V.  TuUy,  51  OaL  277 M8 

La  Grande  Laundry  Co.  v.  Pillsbnry,  173  Oal.  777 741 

Lampe  t.  San  Francisco,  124  OaL  546 729,  730 

Lang  ▼.  Lilley  &  Thurston  Co.,  161  Oal.  295 277 

Leadbetter  y.  Lake,  118  Oal.  515 457 

Learned,  Estate  of,  156  Gal  309 197 

Le  Breton  ▼.  Superior  Court,  66  CaL  27 795 

Lestrade  t.  Earth,  19  Oal.  660 457 

LeTee  IMstrict  t.  Fanner,  101  Cal.  178 242 

Liberty  BeU,  The,  23  Fed.  844 670 

Liyingston  v.  Superior  Court,  117  Oal.  633 751 

Locher  r.  Walsh,  17  OaL  App.  727 759 

London  etc.  Accident  Co.  y.  Industrial  Accident  Commission,  173  Cal. 

642   741 

Long  y.  Superior  Court,  31  Cal.  App.  34 89 

Long  Beach  City  School  District  y.  Dodge,  135  OaL  401 156,  529 

Lorbeer  y.  Hutchinson,  111  OaL  272 623 

Los  Angeles  y.  Gager,  10  OaL  App.  378 453 

Los  Angeles  Cemetery  Assn.  y.  Los  Angeles,  103  OaL  461 728,  729 

Los  Angeles  O.  G.  Assn.  y.  Pacific  Surety  Co.,  24  Oal.  App.  95 157 

Lonisyille  N.  A.  ft  0.  By.  Co.  t.  Carson,  169  IlL  247 150 

Lynch  y.  Booney,  112  Cal.  279 173 

Madera  Ry.  Co.  y.  Baymond  Granite  Co.,  3  GbL  App.  668 541 

Mallory  y.  See,  129  Cal.  356 485 

Manuel  y.  Flynn,  5  Oal.  App.  319 793 

Marcucci  y.  Vowinckel,  164  Cal.  693 34,  80,  268,  769 

Marin  Municipal  Water  Dist.  y.  Dolge,  172  CaL  724 227 

Marshy.  Concord  M.  F.  Ins.  Co.,  71  N.  H.  253 474 

Martin  y.  Mask,  158  N.  0.  436 786 

Maryland  Casualty  Co.  y.  Pillsbury,  172  CaL  748 741 

McCkbe  y.  Healy,  138  OiL  81 196 

McOlure  y.  Nye,  22  CaL  App.  248 672 

MoCormick  y.  Brown,  36  CaL  180 376 

McConrtney  y.  Fortune,  42  Cal.  387 54 

McCoy  y.  Kilpatrick,  1  Indus.  Accid.  Com.  Rep.  601 329 

McOracken  y.  City  of  San  Francisco,  16  OaL  591 97 

McDermott  y.  Hacker,  109  Iowa,  239 278 

McGlynn  ▼.  Moore,  25  Cal.  384 145 

McKinnell  y.  Hansen,  34  CaL  App.  76 198,  200,  268,  755,  769 

McKnight  y.  United  States,  115  Fed.  972 647 

McLane  v.  Placerville  ft  S.  V.  B.  B.  Co.,  66  Cal.  606 219 

McMillan  y.  Bichards,  9  Cal.  365 407 

McMullin,  Matter  of,  164  OaL  504 141,  143 

Meeks  y.  Olpherts,  100  U.  a  564 61 

Meinberg  y.  Jordan,  29  CaL  App.  761 679 

Melde  v.  Beynolds,  120  CaL  237 793 

Melono  y.  Sierra  By.  Co.,  151  CaL  113 566 

Mentone  Irr.  Co.  y.  Redlands  etc.  Power  Co.,  155  OaL  323 393 

Merryman  y.  Eirby,  13  CaL  App.  344 451 

Meyer  y.  Haas,  126  Cal.  560 696 

Millard  y.  Supreme  Council  of  Am.  L.  of  H.,  81  CaL  340 319 


Digitized  by 


Google 


Tablb  op  Cases  Cited — ^Vol.  34.  xxiii 

Miner,  Ex  parte,  109  Oal.  643 140 

Miller  t.  Highland  Bitcli  Co.,  87  GaL  430 820 

Miller  t.  Oliver,  174  Ckl.  404 268 

MUler  V.  Oliver,  174  Cal.  407 34,  80,  268,  769 

Minor  t.  Mechanics'  Bank,  1  Pet.  (XT.  S.)  46 14 

Minor  t.  Stevens,  65  Wash.  423 305 

MitcheU  T.  Taylor,  27  Or.  377 46 

Mitrovich  v.  Fresno  Fruit  etc.  Co.,  123  Oal.  379 439 

MofSt,  Estate  of,  153  Gal.  359 63 

Mohr  v.  Langan,  162  Mo.  474 854 

Moody  T.  Feirano,  4  Cal.  App.  411 553 

Moore  T.  Copp,  119  Cal.  429 457 

Moore  v.  State,  10  Ga.  App.  805 468 

Morris  v.  State,  9  Okl.  Cr.  241 469 

Morrissej  v.  Giay,  162  GaL  638 62 

Moss  v.  Shearer,  30  Cal.  467 409 

Mott  T.  Ewing,  90  GaL  231 319 

Mulford  Co.  V.  Gerry,  163  Gal.  276 380 

Murray,  Ex  parte,  43  GaL  455 86 

National  Bank  of  California  v.  Miner,  167  Cal.  532 748 

New  York  Co.  v.  Bermuda-Atlantic  Co.,  211  Fed.  989 215 

Nieholl  ▼.  Koster,  157  GaL  416 736 

NHes  V.  Cedar-Point  Club,  175  U.  S.  300 511 

Nisbet  ▼.  Clio  Mining  Co.,  2  CaL  App.  436 625 

Nixon  V.  State,  14  Ga.  App.  261 468 

Nofsinger  v.  Goldman,  122  Gal.  609 588 

Norfolk  «^  W.  R.  Co.  v.  Bead,  87  Va.  185 46 

Northwestern  Pac.  B.  B.  t.  Industrial  Accident  Commission,  174 
CaL  297 591 

Oakland  t.  Oakland  Water  Front  Co.,  118  Cftl.  160, 177 446,  447,  448 

Ocean  Accident  &  Guar.  Co.  t.  Industrial  Aceid.  Commission,  178 

C^L  313 591 

O'Connor  v.  Blake,  29  CaL  dl6 619 

O'Keefev.  Behrens,  73  Kan.  469 61 

Olcese  T.  Justice's  Court,  156  CaL  82 525 

Olsen  V.  Birch,  133  GaL  479 216,  217 

Owen  V.  Pomona  Land  ft  Water  Co.,  124  Gal.  331 256 

Owens  V.  McNally,  113  Cal.  444 195,  196 

Pacific  Factor  Co.  v.  Adler,  90  Cal.  110 156 

Pacific  Paving  Co.  v.  Bolton,  97  CaL  8 582 

Pacific  Paving  Co.  v.  Yizelich,  1  CaL  App.  281 252 

Page  V.  Chase,  145  Gal.  578 222 

Paine  v.  San  Bernardino  etc.  Go.,  143  GaL  654 437 

Painter  v.  Painter,  98  GaL  625 257 

Palmer  v.  Bailroad  Commission,  167  GaL  163 383 

Palmer  v.  Waddell,  22  Kan.  352 728 

Parsons  V.  Weis,  144  CaL  410 301 

Pasadena  Bealty  Co.  v.  Clune,  34  Cal.  App.  S3 79,  268,  769 

Pascoe  V.  Baker,  158  CaL  232 429 

Patent  Brick  Co.  v.  Moore,  75  Gal.  205 156 

Patton  V.  City  of  Los  Angeles,  169  CaL  521 454 

Payne  V.  Morey,  144  GW.  130 191 

Payne  v.  San  Francisco,  3  CaL  122 622,  623 

Pennsylvania  Steel  Co.  v.  New  York  City  By.  Co.,  198  Fed.  721 ... .  220 

People  V.  Ah  Fook,  64  Gal.  380 415 

People  V.  Amer,  8  Cal.  App.  137 416 


Digitized  by 


Google 


xxir  Table  of  Cases  Cited — Vol.  34. 

People  T.  Arnold,  17  Cal.  App.  68 • 441 

People  T.  Arras,  89  Oal.  223 388 

People  ▼.  Ballo,  19  0*1.  App.  370 441 

People  v.  Beaver,  83  Cal.  420 415 

People  T.  Bidleman,  104  Oal.  608 610 

People  V.  Bird,  132  Cal.  261 388 

People  v.  Bond,  13  Cal.  App.  182 563 

People  ▼.  Brite,  55  Cbl.  79 623 

People  T.  Brittan,  118  Cal.  409 415 

People  T.  Brown,  3  Oal.  App.  178 758 

People  V.  Butler,  20  Cal.  App.  379 311,  313 

People  T.  Carder,  31  OeiI.  App.  356 655 

People  T.  Oavalini,  29  Gal.  App.  526 547 

People  T.  Christensen,  85  Cal.  568 655 

People  T.  City  of  Los  Angeles,  154  Oal  220 243 

People  T.  dapp,  26  Oal.  App.  523 708,  709 

People  v.  Crawford,  24  CaL  App.  403 738 

People  T.  Crosby,  17  Gal,  App.  524 466 

People  T.  Curtis,  113  Oal.  68 308 

People  T.  Dane,  59  Mich.  550 468 

People  T.  Delaney,  49  Cal.  394 689,  690 

People  ▼.  Delbos,  1460al.  737 441 

People  ▼.  Dunlop,  27  Oal.  App.  464 543 

People  V.  Durrant,  116  Cal.  179 308,361 

People  T.  Emerson,  130  Oal.  563 563 

People  ▼.  i^pinger,  109  Oal.  294 690 

People  T.  Ferrara,  31  CaL  App.  1 503 

People  V.  lusher,  16  Oal.  App.  271 610 

People  T.  I^tzgerald,  138  Cal.  40 563 

People  T.  Fleming,  166  CaL  357 466 

People  T.  Ford,  25  OaL  App.  388 ; 394 

People  T.  Frigerio,  107  Oal.  153 415 

People  V.  Glaze,  139  Oal.  154 668 

People  ▼.  Goodrich,  142  Cal.  216 610 

People  T.  Gordon,  88  OaL  422 655 

People  y.  Gordon,  133  Cal.  328 610 

People  V.  Grill,  151  Oal.  592 703 

People  y.  Grill,  3  Cal.  App.  514 703 

People  T.  Harlan,  29  OaL  App.  603 544 

People  T.  Harrison,  18  Oal.  App.  288 646 

People  y.  Hartman,  23  OaL  App.  72 140 

People  V.  Hartwell,  67  Oal  11 623 

People  V.  Hickman,  113  Oal.  81,  86 686,  718 

People  V.  Hoge,  25  Cal.  App.  456 896 

People  y.  Holloway,  28  Oal.  App.  218 543 

People  y.  Howard,  28  Cal.  App.  180 364 

People  y.  lams,  57  OaL  115 646 

People  y.  Kaiser,  119  CaL  458 738 

People  y.  Kelly,  120  Oal.  271 36 

People  y.  Klumpke,  41  Oal.  263 409 

People  y.  Kramer,  117  Oal  647 415 

People  y.  Lensen,  34  Cal  App.  836 805 

People  y.  Leonard,  73  CaL  230 736 

People  y.  Lewis,  141  CaL  543 607 

People  y.  Lewis,  18  Oal.  App.  359 738 

People  y.  Logan,  123  Oal  414 738 

People  y.  MacDonald,   167  Cal.  545 544,655 

People  y.  Matnews,  139  Cal  527 388 

People  y.  McCarty,  117  Oal  65 544 


Digitized  by 


Google 


Table  op  Cases  Cited — ^Vol.  34.  xrv 

People  T.  McCanl^,  1  CU  379 547 

People  T.  MeGarrej,  56  Cal  327 646 

People  T.  McRobertfl,  1  OaL  App.  28 503 

People  y.  Metzler,  21  Cal.  App.  80 717 

People  ▼.  Marphj,  20  GaL  App.  398 313 

People  T.  Nolan,  33  CaL  App.  493 548 

People  T.  Nunley,  142  Cal.  441 544 

People  T.  Oakland,  123  Cal.  598 242 

People  T.  Ontario,  148  Cal.  625 242 

People  T.  Owens,  132  Cal.  469 415 

People  V.  Page,  116  CaL  396 611 

People  T.  Parton,  49  Oal.  637 718 

People  T.  Perkins,  85  OaL  509 622 

People  V.  Perry,  65  Cal.  568 655 

People  V.  Perry,  79  Cal.  105 623 

People  y.  Petruzo,  13  CkL  App.  569 643 

People  T.  Pico,  62  Cal.  50 339 

People  T.  Pinkerton,  17  Hun  (N.  T.),  199 346 

People  y.  Preston,  19  CaL  App.  685 501 

People  y.  Bae,  66  CaL  423 441 

People  y.  Eiley,  65  CaL  107 646 

People  y.  Rlppe,  32  Cal.  App.  514 641 

People  y.  Rogers,  163  CaL  476 468 

People  y.  Bongo,  169  CaL  75 563,  738 

People  y.  Royce,  106  Cal.  173,  177 610,  611 

People  y.  Ruef,  14  CWL  App.  576 415,  416 

People  y.  Baiz,  144  GaL  251 389 

People  y.  Russell,  46  Cal.  121 646 

People  y.  Salem,  20  Mieh.  452 668 

People  y.  Schenone,  19  CaL  App.  280 441 

People  y.  Scoggine,  37  CaL  676 .> 646 

People  y.  Shears,  133  ObiL  154 415 

People  y.  Shorb,  100  Oal.  537 623 

People  y.  Southern  Pae.  Co.,  169  GaL  537 454 

People  y.  Stanley,  47  CaL  113 708 

People  y.  Stein,  23  GaL  App.  108 416 

People  y.  Strong,  30  Cal.  158 718 

People  y.  Swaile,  12  CaL  App.  192 394 

People  y.  Tarbox,  115  CaL  57 394 

People  y.  Taylor,  57  CaL  620 623,  624 

People  y.  Tonilinson,  66  Ckil.  344 610 

People  y.  Tufts,  167  GaL  266 466 

People  y.  Van  Nuys  Lighting  Dist.,  173  Gal.  792 243 

People  V.  Velarde,  59  CaL  461 718 

People  y.  Vertrees,  169  Cal.  404 394 

People  y.  Wagner,  29  Gal.  App.  363 394 

People  y.  Ward,  134  Cal.  301 610 

People  y.  Wardrip,  141  <M.  229 389 

People  y.  Whalen,  154  Cal.  472 608 

People  y.  White,  5  CaL  App.  329 388 

People  y.  Williams,  17  CaL  147 655 

People  y.  Winthrop,  118  CaL  85 361 

People  y.  Wyman,  102  CaL  556 611 

People  y.  Ye  Foo,  4  Cal.  App.  730 416,  707 

Perkins  v.  The  Golden  Girl,  185  Mich.  200 217 

Perkins  v.  West  Coast  Lumber  Co.,  129  CaL  427 437 

Phillips  y.  Henshaw.  5  CaL  509 786 

Pico  y.  Cohn,  91  Cal.  136 172 

Pico  y.  Cuyas,  47  CaL  174 106 

Pico  y.  Pico,  56  Cal.  453 618 


Digitized  by 


Google 


zzvi  Tablb  of  Casbs  Citei>— Vol.  84. 

Pierce  t.  Merrill,  128  Cal.  473 876 

Pierce  t.  Mintarn,  1  Cal.  470 694 

Pierce  t.  Whiting,  63  Cal.  538 748 

Pike  V.  Galvin,  29  Me.  183 524 

Pilstrand  ▼.  Qreenamyre,  34  Cal.  App.  799 796 

Pietolesi  t.  Superior  Court,  2^  Cal.  App.  403 89 

Pixley  ▼.  Western  Pac.  B.  B.  Co.,  33  Cal.  183 14 

Pollard  y.  Harlow,  138  Cal.  390 293 

Prentice,  In  re,  24  Cal.  App.  345 114 

Proulz  T.  Sacramento  Valley  Land  Co.,  19  Cal.  App.  529 772 

Pugh  T.  Duke  of  Leeds,  2  Cowp.  714 145 

Putman  t.  Lamphier,  36  Cal.  151 422 

Quimbj  T.  Ljon,  63  Cal.  894 748 

Baner's  Law  etc.  Co.  ▼.  Berthianme,  21  Cal.  App.  675 770 

Baymond  v.  Hill,  168  Cal.  473 305 

Beams  T.  Cooley,  171  Cal.  150 629 

Beck  ▼.  Whittlesberger,  181  Mich.  463 691 

Beed  t.  Cross,  116  Cal.  473 150 

Beed  v.  Bing,  93  Cal.  96 61 

Bemsberg  v.  Hackney  Mfg.  Co.,  174  Cal.  799 526 

Bespini  v.  Porta,  89  Cal.  464.... 148 

Beynolds,  Estate  of,  169  Cal.  600 23 

Bice  V.  National  City,  132  Cal.  354 624 

Bichardson  t.  Eureka,  110  Cal.  441 457 

Biverside  Heights  Water  Co.  t.  Biverside  Trust  Co.,  148  Cal.  457. .  775 

Boberts  v.  Pitz  Allen,  120  Cal.  482 221,  377 

Boberts  v.  Beilly,  116  U.  S.  80 346 

Boberts  v.  Superior  Court,  30  Cal.  App.  714 526 

Bodgers  ▼.  Byers,  127  Cal.  528 376 

Bogers  ▼.  Schlotterback,  167  Cal.  35 196 

Bomero  v.  Snyder,  167  Cal.  216 90 

Boss,  Estate  of,  171  Cal.  64 531 

Bountree  t.  Montague,  30  Cal.  App.  170 172 

Sacramento  Co.  t.  McDougall,  19  Cal.  App.  662 4fi3 

St.  Paul  Typothetae  y.  St.  Paul    Bookbinders'  Union,  97  Minn. 

351   40 

San  Bernardino  I.  Co.  t.  Merrill,  108  Cal.  490 780 

San  Francisco  t.  Pacific  Tel.  &  Tel.  Co.,  166  Cal.  244 380 

San  Joaquin  etc.  Irr.  Co.  t.  Stevenson,  26  Cal.  App.  274 456 

San  Joaquin  L.  &  W.  Co.  t.  Beecher,  101  Cal.  70 780 

San  Jose  etc.  Co.  t.  Mayne,  83  Cal.  566 453 

San  Pedro  Salt  Co.  v.  Hauser  Packing  Co.,  13  Cal.  App.  1 145 

Saratoga,  The,  204  Fed.  952 215 

Scamman  t.  Bonslett,  118  Cal.  93 308 

Schneider  v.  Market  St.  By.  Co.,  134  Cal.  482 51 

Schroeder  v.  Mauzy,  16  CaL  App.  443 423 

Searcy  v.  Grow,  15  Cal.  117 736 

Sears  v.  WilJard,  165  Cal.  12 608 

Security  Loan  &  Trust  Co.  y.  Boston  etc.  Co.,  126  CaL  418 525 

Selfridge  v.  Paxton,  145  Cal.  713 140 

Shampy.  White,  106  Cal.  220 144 

Sharp  y.  Loupe,  120  Cal.  89 63 

Shattuck  y.  Shattuck,  135  Cal.  192 140 

Sherer  &  Co.  v.  Industrial  Ace.  Commission  (Cal.),  166  Pac.  318..  597 

Sherman  y.  Gray,  11  Cal.  App.  438 157 

Shoobert  y.  De  Motta,  112  Cal.  218 788 

Skinner  y.  Horn,  144  Cal.  279 793 


Digitized  by 


Google 


Tablb  of  Gases  Citkd— Vol.  34.  xxvii 

SUiuon  T.  Sehwahaeher  Bros.,  4  Wash.  783 46 

Smeltingr  co.  t.  Kemp,  104  U.  8.636 515 

Smith,  Appeal  of,  86  Mich.  149 94 

Smith  T.  Industrial  Ace.  Comm.,  26  Cal.  App.  560 835 

Smith  T.  Jones,  174  Cal.  513 300 

Smith  T.  Mathews,  155  Oal.  752 342,  343 

Smith  T.  Smith,  88  Cal.  572 1 795 

Smith  V.  Times  Pub.  Co.,  178  Pa.  St.  481 338 

Smith  T.  Yandepeer,  3  Cal.  App.  300 173 

Smith  y.  Whittier,  95  Cal.  279 253 

Smullen  ▼.  Phillips,  92  Cal.  40S 283 

Southern  Paeifie  Co.  y.  Dore,  34  Oal.  App.  521 803 

Southern  Pacific  Co.  y.  Pillsburf,  170  CaL  782 335 

Spader  y.  Bolph,  29  CU.  App.  774 119 

Spreekels  y.  Spreckels,  114  Cal  60 793 

Spring  Valley  Water  Works  y.  Pifield,  136  OaL  14 499 

Stanford  y.  San  Francisco,  111  Cal.  198 730 

Starkweather  y.  Dawson,  14  CaL  App.  666 311 

State  y.  Baker,  246  Mo.  857 468 

Stote  y.  Bechdel,  37  Minn.  360 292 

State  y.  Crosswhite,  130  Mo.  359 387 

State  y.  Gunderson,  26  N.  D.  294 468 

State  y.  Mcaear,  11  Ney.  39 338 

State  y.  Merklej,  74  Iowa,  695 647 

State  y.  Bichter,  37  Minn.  436 346 

State  y.  Bobinson,  170  Iowa,  267 467 

Steel  y.  St.  Louis  Smelting  Co.,  106  XT.  S.  447 515 

Stein  y.  Leeman,  161  CaL  502 533 

Stephenson  y.  Southern  Pac.  Co.,  102  Cal.  143 304 

Stewart  y.  Smith,  6  CaL  App.  152 196 

Stockton  etc  Works  y.  Glens  etc.  Co.,  121  (M,  167 438 

Stumpf  y.  Board  of  Superyisors,  131  CaL  364 241,  526 

Sweet  y.  Brown,  12  Mete.  (Mass.)  175 524 

Swift  y.  San  Francisea  Stock  &  Exchange  Board,  67  Cal.  567 40 

Tash  y.  Adams,  10  Cdsh.  (Mass.)  252 670 

Tathamy.  Philadelphia,  11  Phila.  (Pa.)  276 670 

Tebbe  y.  Smith,  108  CaL  101 518 

Tehama  Co.  y.  Bryan,  68  CaL  57 453 

Thayer  y.  McGee,  20  Mich.  195 282 

Thomas  y.  Anthony,  30  OaL  App.  217 .156,  157 

Thompson  y.  Trowe,  82  Minn.  471 448 

Thomson  y.  Bettens,  94  Cal.  82 222 

Tomlinson  y.  Ayres,  117  CaL  568 457 

Topeka  Qa.pital  Co.  y.  Bemington  i'aper  Co.,  61  Ean.  6 676 

Totten  y.  Barlow,  165  OaL  378 276 

Totten  y.  Barlow,  22  Cal.  App.  409 276 

Towando,  The,  215  Fed.  232 215 

Tulare  County  Bank  y.  Madden,  109  CaL  314 222 

Tuohy  y.  Woods,  122  OaL  665 222 

Tustin  Fruit  Assn.  y.  Earl  Fruit  Co.,  6  Cal.  Unrep.  37 786 

Union  Lumber  Go.  y.  J.  W.  Schouten  &  Co.,  25  Ckl.  App.  80 283 

Vallejo  etc.  B.  Co.  y.  Beed  Orchard  Co.,  169  Cfel.  545 456 

Vanderhurst  y.  De  Witt,  95  CaL  57 588 

Victoria  8.  S.  Co.  y.  Western  Aasur.  Co,,  167  CaL  348 474 

Visher  v.  Wilbur,  5  CaL  App.  562 376 

Yon  Glahn  y.  Brennan,  81  Cal.  261 793 

Yrooman  y.  Turner,  69  N.  T.  280 878 


Digitized  by 


Google 


xxviii  Tablb  op  Cases  Cited — ^Vol.  34. 

Wadleigb  V.  Phelps,  149  CSal.  627 633 

Wahlgren  t.  Markd;  St.  Rj.  Go.,  132  Gal.  656 49 

Walker  v.  Hill,  111   Ind.  223 278 

Walker  V.  McCJusker,  71  Gal.  694 '. 787,  788 

Walker'8  Exr.  T.  Page,  21  Gratt.  (Va.)  636 281 

Ward  V.  De  Gca,  120  Cal.  102 377,  378 

Warner,  Estate  of,  6  Gal.  App.  361 63 

Warren  v.  Hopkins,  110  GaL  506 319 

Washer  v.  Independent  M.  &  D.  Go.,  142  Cal.  702 168 

Washington  Township  etc  Go.  ▼.  McCormick,  19  Ind.  App.  663....  423 

Watson  V.  Alta  Inv.  Co.,  12  GaL  App.  560 800 

Western  Indemnity  Go.  ▼.  Pillsbury,  172  Cal.  807 323 

Western  Pacific  Co.  v.  Southern  Pac.  Co.,  151  Fed.  376 453 

Wiese  v.  San  Franeisco  Musical  Society,  82  Cal.  645 150 

Wiggin  ▼.  Superior  Court,  68  Cal.  398 308 

Williams  v.  Bergin,  127  Gal.  578 582 

Williams  y.  Hawkins,  20  Gal.  App.  161 149 

Williams  ▼.  Hawley,  144  Gal.  97 237 

Williams  t.  Naftzger,  103  Cal.  438 221,  222 

Wills  V.  Woolner,  21  Gal.  App.  528 34,  80,  268,  769 

Wilson  ▼.  Board  of  Directors,  138  GaL  67 236 

Wood  V.  Strother  76  Gal.  545 74 

Woollacott  V.  Meekin,  151  Cal.  701 683 

Wright  y.  Boseberry,  81  Gal.  87 237 

Tarbrough  y.  State,  105  Ala.  43 654 

Young  V.  Walker,  26  Kan.  242 61 

Zabriskie  V.  Smith,  13  N.  Y.  322 46 

Zappettini  y.  Buckles,  167  GaL  27 256 

Zibbell  y.  Southern  Pac.  Go.,  160  Cal.  237 320 

Zikos  V.  Gregon  By.  &  Nav.  Go.,  179  Fed.  893 335 

Zottmany.  San  Francisco,  20  GaL  96 629 


Digitized  by 


Google 


OITATIONS-VOK  81 


CALIFORNIA. 

CONSTITUTION. 

Art.        ^  see.  11 TW 

Art.      lY,  see.    1 684 

Art      IV,  see.  19  735,  736 

Art:      IV,  see.  22  667,  668 

Art.      IV,  see.  31 • 667 

Art.      IV,  see.  34 661,673 

Art.      VI,  see.    4% 420,  647,  703 

Art.      VI,  see.    6  213,774 

Art      VI,  see.  11 774 

Art.      VI,  see.  19 664,  655 

Art      ZI,  sees.  4,  5 569 

Art.      ZI,  see.    6 lU 

Art.      XI,  sec     7% 568 

Art.      XI,  see.    9 341 

Art.  Xin,  see.    1 383 

Art.  Xni,  see.  14 380,  381,  382 

Art.     XV,  see.    8 454 

I  STATUTES. 

SUts.  1852,  p.  180     Wharflng-out  Priyileges 445,  446,  447 

State.  1854,  p.  183.    Wbarflng-out  Privileges 445 

State.  1889,  p.  858.    Municipal  Corporations. . .  .240,  241,  242,  243,  244 

State.  1891,  p.    24.    Appropriation  of  Pablie  Money 668 

SISate.  189d,  p.  841.    State  Patent 507,  508 

State.  1899,  p.    37.    Municipal  Corporations  244 

Stats.  1905,  p.  341.    Inheritance  Tax 22 

Stete.  1905,  p.  896.    Street  law 583 

Stats.  1907,  p.  124.    Poison 36 

Stete.  1907,  p.  124.    Dmg  Act 686 

Stete.  1909,  p.  422.    Drug  Act 686 

Stete.  1911,  p.  530.    Corporation  Franchise  Tax 381,  383 

Stete.  1911,  p.  599.    Intoxicating  Liquors 519 

Stete.  1911,  p.  796.    Eknplojers'  Liability 833 

State.  1911,  p.  1106.    Drug  Act 686 

State.  1911,  p.  1320.    Fraternal  Societies 427 

Stets.  1911  (Ex.  Sess.),  p.  128.    Becall  of  Elective  Officers.... 753,  759 

Stete.  1913,  pp.  279,  283.    Workmen's  Compensation  Act 591 

Stete.  1913,  p.    402.    Street  Improvement 228 

Stats.  1913,  p.  469.    Jurisdiction  of  Police  Courts 123,  124,  125 

Stete.  1913,  p.    578.    Election 311 

Stets.  1913,  p.    680.    License  Taxes   386 

(xxix) 


Digitized  by 


Google 


XXX  Citations— Vou  34. 

STATUTES— Continned. 

Stats.  1913,  p.    692.    PolBon M 

Stats.  1913,  pp.  692,  695.    Drug  Aet 686,  687 

Stats.  1913,  p.  1225.    Salaries  342,  343 

Stats.  1913,  p.  1226     Fees 341 

Stats.  1913,  p.  1652.    San  Bernardino  Gbnnty  Charter 568 

SUtS.  1915,  p.    819.    InitiatiTe  and  Bef erendom 684 

Stats.  1915,  p.    475.    License  Taxes 379 

Stats.  1915,  p.    760.    Aeeomplice  289 

Stots.  1915,  p.    863.    Drug  Act 687,688 

Stata.  1915,  pp.  1084,  1085.    Workmen's  Compensation 7,  8,  9,  10 

Stats.  1915,  p.  1085.     Workmen's  Compensation 7,  8,  9,  10 

Stats.  1915,  pp.  1086,  1087.    Workmen's  Compensation 5,  6,  7 

Stats.  1915,  p.  1253.    Detectives 113 

Stats.  1915,  p.  1441.    Street  Improvement 228 

Stats.  1917,  p.    831.    Workmen's  Compensation 741 

Stats.  1917,  p.  1282.    Jurors 340 

seats.  1917,  p.  1608.    Appropriation  of  Pablic  Mone^ 661 

Deering's  Qen.  Laws  (1915),  p.  1219.    Beeall  «f  EaeeUTO  Oiaeer8.753,  759 


Digitized  by 


Google 


Citations— Vou  34. 


<X>I>B  OF  OlVJJLi  PBOGBDUBJSL 


ncnoB  PAOB 

10 » 888 

11« 774 

133  888 

134  888 

190   837 

108   837 

283  253 

323  187 

337  366 

330  366 

343  866 

360 860,  370,  373,  875 

360 786,  787 

388 40,41 

802 708,796 

303  793 

304  793 

396 793,796 

396 428 

897   488 

452  856 

456 682 

464 619 

473  299 

470  264 

481   264 

610 352,355 

511   355 

512 352,355 

687  210 

638  210 

578  320 

583 80,00 

650  277 

667  670 

659 488,  484,  485 

663    302 

663)i   802 


•ICnOM  FASI 

726 222,  877,  802,  410 

744   410 

813 211,  213,  214,  216,  217 

838  321 

850 307,308 

030  64 

040   1 

041b 1 

046 255,  256,  257 

049  255 

950 78 

063  78 

963&.  .78,  79,  80,  81,  274,  275, 
276,  277,  616,  754,  770,  771 

053b  78,  70,  274,  277 

053e 34,78,  198,  274^ 

277,  616,  719,  755,  760 

063   801 

078a 200 

1010  484 

1085  840 

1086 236,300 

nil  * 313 

1183 637 

1184 587 

1200 535,536,537 

1241 630,641 

1240   453 

1356 60,  61 

1516-1570 60 

1561   60 

1573 56,50,60 

1570 60 

1687   208 

1666 208,  200 

1880  543 

1920 461,  452 

1026 451,452 


dVILCODlL 


11 

10  

136 

137  

138  140,  141 


rAoi 

•  618 
.   101 

•  660 
.  750 


SECnOH 

130  ... 

140  ••• 

164  ... 

176  ... 


TAn 

140 

73 

77 

751 

196    140,   142 


Digitized  by 


Google 


XXZll 


Citations — Vou  34. 


CIVIL  CODE— Continued* 


BXCnON  PAGB 

32a 182 

320a 182 

331  780 

332  778 

333  779 

341  778 

349 778,  779 

629  700 

830  610 

963  133 

954 46,47,133 


1044 
1069 
1113 
1313 
1402 
1427 
1498 
1499 
1S04 
1531 
1559 
1565 
1577 


133 
782 
522 
170 

63 
224 
532 
632 
633 
198 
168 

12 
747 


nonoN 

1624 878,  874,  771 

1626  12 

1636  400 

1667  96 

1670 156,  157,  158,  529 

1671 156,  157,  168,  529 


1917 
2009 
2300 
2317 
2334 
2396 
2443 
2462 
2756 


271 
329 
436 
436 
436 
588 
387 
224 
648 


2794 198,  873,  376 

2888  788 

2924  788 

2925  788 

2960  190 

2962  192 

2957 204,206 

3493  499 


flsonoH 


PENAL  OODH. 

PAGE    8S0TI0N 


7  339 

31  557,  643 


198 
244 
267 
270 
288 


419 
360 
607 
425 
542 


506 605,  606 

511 768 

549 ...645,  648,  654 

666 689,  691,  692 

667 689,  691,  692 

758-772 117,  118,  126 

772 117 


781  

800 

928 

971 

990 

995  

1008  

1034 

1111  .....289,  290 

1168 688,  689,  690,  691 

1181  286 

1207  36 

1247c 285 


PAGI 

.  609 
.  611 
...97 
.  657 
.  337 
.  337 
.  641 
.  546 


nonoN 


POLITICAL  OODH. 

PAGE  I  SECTION 


907 622,  623 

936 624 

947 622,  623 

996 622,  623 

1261  757 

1617  135 


PAOI 


2681 639,  540 

2931  304 

3493m  607 

4075 96 

4237 567,  589 

4281  341,  342 


Digitized  by 


Google 


Citations — Vol.  34.  xxxiii 


ENGLISH. 
IS  *  14  Viet,  e.  21,  pftr.  4  (Aet  of  1867).    Deflaitioii  of  ICm". .  •  810 

OREGON. 
Am.  OodM  &  Btata.  IMl,  par.  959.    Jurj 887 

UNITED  STATES. 

Oonst,  art.  lY,  see.  8.    Extradition 845 

86  SUts.  604.    Liens  on  Yeseds 812,  218,  214,  215,  216,  217 

89  Stat.  812.    Appropriation  of  Pnblie  Money 662 

WASHINGTON. 
BbDinger's  Ann.  Codes  A  Stats.  1897,  par.  4730.    Jutj 887 


Digitized  by 


Google 


Digitized  by 


Google 


REPORTS  OF  CASES 

DKKBBMINXD  IN 


THE  DISTRICT  COURTS    OF  APPEAL 


or 


STATE  OF  CALIFORNIA. 


[Civ.  No.  2279.     Second  Appellate  District.— June  1,  1917.] 

CLARK  OXFORD,  Appellant,  v.  IMPERIAL  SOUTHSIDB 
WATER  COMPANY  (a  Corporation),  Respondent. 

Appeal — Insufficiency  of  Notice. — A  notice  of  appeal  from  a  judgf 
ment   which   states   the   plaintiff   "desires   and   intends   to    appeal" 
from  the  judgment,  and   that  he  "has  appealed   therefrom,"  and 
which  closes  bj  requesting  that  a  transcript  of  the  testimony,  etc., 
be  made  up  and  prepared,  is  not  a  sufficient  notice  of  appeal. 

MOTION  to  dismiss  an  appeal  from  a  judgment  of  the 
Superior  Court  of  Imperial  County.  Franklin  J.  Cole, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  L.  Welch,  for  Appellant. 

Haines  &  Haines,  and  Noland  &  Kibby,  for  Respondent. 

CONREY,  P.  J.— Motion  to  dismiss. 

Upon  due  notice  to  opposing  counsel,  defendant  presented 
to  the  court  this  motion  for  an  order  dismissing  this  cause 
from  the  court's  calendar  on  the  ground  that  no  notice  of 
appeal  has  at  any  time  been  served,  either  as  required  by  sec- 
tion 940  of  the  Code  of  Civil  Procedure  or  as  required  by 
section  941b  of  that  code.  The  notice  upon  which  plaintiff  re- 
lies as  a  notice  of  appeal  herein  omits  the  words  necessary  to 
constitute  a  notice  of  appeal.    It  states  that  the  plaintiff  "de- 

84  0al.  App.—l  (1) 
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sires  and  intends  to  appeal"  from  the  judgment  and  that  he 
''has  appealed  therefrom/'  and  closes  by  requesting  that  a 
transcript  of  the  testimony,  etc.,  be  made  up  and  prepared. 
This  is  not  a  notice  of  appeal.  The  law  relating  to  this  mat- 
ter is  clearly  stated  and  the  principal  decisions  on  the  same 
point  are  cited  in  Estate  of  Faber,  168  Cal.  491,  [143  Pac. 
737]. 
The  motion  to  dismiss  is  granted. 

James,  J.,  and  Works,  J.,  pro  tern.,  concurred. 


[Ciy.  No.  1612.    Third  Appellate  District.— June  2,  1917.] 

NORTHERN  REDWOOD  LUMBER  COMPANY  (a  Corpo- 
ration), Petitioner,  v.  INDUSTRIAL  ACCIDENT  COM- 
MISSION OF  THE  STATE  OP  CALIFORNIA,  Re- 
spondent; OLIVER  B.  HARVEY,  Applicant. 

WOBKMKN'S  COICPENSATION  ACT— DCATH  OJ  ElCPLOTVE — BaSIS  OV  OOM- 

PUTATXON. — Under  the  Workmen's  Oompeneation  Act,  in  eompnting 
the  death  benefit  to  which  a  person  dependent  for  rapport  upon  a  de- 
ceased employee  is  entitled,  where  the  was:e  or  salarj  of  the  de- 
ceased employee  working  in  the  class  referred  to  by  subdivision  2 
of  section  17  (a)  has  not  been  definitely  a^rreed  to  and  fixed,  the 
wage  or  salary  of  an  employee  of  tbe  same  class,  who  had  worked 
at  the  same  or  similar  kind  of  employment  substantially  the  whole 
of  the  year  immediately  preceding  the  death  of  the  employee, 
earned  dnring  the  days  when  so  employed,  should  be  adopted  as 
the  basis  of  computation;  but  where  the  employee's  salary  or  wage 
for  employment  of  a  certain  class  is  definitely  fixed,  such  wage 
is  the  basis  of  computation. 

Id — ^BuBiAL  Expenses — Allowance  Against  Emploteb. — ^Under  sec- 
tion 15  (c)  (2)  and  section  15  (c)  (3)  of  the  Workmen's  Compen- 
sation Act,  as  amended  in  1915,  in  cases  of  partial  dependency 
the  cost  of  burial  may  be  allowed  in  addition  to  the  death  benefit 
awarded,  while  in  cases  of  total  dependency  such  costs  may  not  be 
aHowed  in  addition  to  the  death  benefit. 

Id. — Discrimination  in  Cases  of  Pabtial  and  Total  Dependenot — 
Provision  not  Invaud. — The  discrimination  in  permitting  an  al- 
lowance for  burial  expenses  in  the  cases  of  partial  dependency  and 
its  disallowance  in  the  oflses  of  total  dependency  does  not  render 
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nieh  proTisiom  of  the  aet  invalid,  as  such  discrimination  is  one 
wbicli  the  legislature  has  the  power  and  the  right  to  recognize  and 
•stoblish. 

APPLICATION  for  a  Writ  of  Review  originally  made  to 
the  District  Court  of  Appeal  for  the  Third  Appellate  District 
to  annul  an  award  made  by  the  Industrial  Accident  Com- 
mission* 

The  facts  are  stated  in  the  opinion  of  the  court 

Oavin  McNab,  and  Oliver  B.  Wyman,  for  Petitioner. 

Christopher  M.  Bradley,  for  Bespondent 

HABT,  J.— Writ  of  review.  The  applicant,  Oliver  B.  Har- 
vey, was  the  father  of  Harry  Clifford  Harvey,  who,  on  May 
19, 1916,  was  drowned  in  a  mill-pond,  being  at  the  time  in  the 
employ  of  petitioner,  Northern  Redwood  Lumber  Company. 
The  award  of  the  Industrial  Accident  Commission  was  in 
favor  of  the  applicant  and  against  petitioner  in  the  sum  of 
$540. 

Petitioner  urges  two  points  against  the  correctness  of  the 
award:  1.  The  evidence  does  not  sustain  jGindings  6  and  7, 
made  by  the  commission ;  and,  2.  Error  was  committed  by  the 
commission  in  refusing  to  allow  petitioner  credit  for  one  hun- 
dred dollars  expended  by  it  on  account  of  the  burial  expenses 
of  the  employee. 

Finding  No.  6  is  as  follows:  ''That  at  the  time  of  said  in- 
jury the  actual  wages  of  the  said  employee  were  $2.75  per 
day,  working  six  days  per  week,  and  that  therefore  his  aver- 
age annual  earnings  were  $825,  that  the  average  weekly  earn- 
ings were  $15.87,  and  that  sixty-five  per  cent  thereof  equals 
$10.31.'' 

Finding  No.  7  is  as  follows:  *'That  Oliver  B.  Harvey,  the 
applicant  herein,  is  the  father  of  said  deceased  employee,  and 
at  the  time  of  his  death  was  partially  dependent  upon  him  for 
support;  that  the  annual  amount  devoted  by  the  deceased  to 
the  support  of  applicant  was  the  sum  of  $180,  being  approxi- 
mately twenty-one  and  four-fifths  per  cent  of  the  average 
annual  earnings  of  said  employee,  and  that  such  percentage  of 
three  times  said  average  annual  earnings  equals  the  sum  of 
$540;  that  therefore  applicant  is  entitled  to  a  death  benefit  in 
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the  total  sum  of  $540,  payable  by  defendant  in  weekly  install- 
ments of  $10.31  each,  and  that  the  amount  of  such  installments 
now  accrued  and  payable  for  the  period  of  fourteen  weeks 
from  the  date  of  death  up  to  and  including  the  twenty-fifth 
day  of  August,  1916,  equals  the  sum  of  $144.34.'* 

Petitioner  claims  that  there  should  have  been  a  finding  that 
deceased  **was  employed  for  not  to  exceed  225  days  at  $2.75 
per  day,  which  would  give  his  annual  average  earnings  at  the 
sum  of  $618.25,"  instead  of  the  finding  that  $825  was  the 
amount  thereof;  and  petitioner  further  states:  **The  commis- 
sion arbitrarily  took  $2.75  and  multiplied  by  three  hundred, 
as  though  the  case  were  one  falling  under  section  17  (a)  (1) 
of  the  statute." 

To  sustain  its  position  in  this  respect,  petitioner  quotes  the 
following  testimony  given  by  the  applicant,  Oliver  B.  Harvey : 
*'Q.  How  many  months  during  the  year  do  you  work  or 
did  you  work  for  Northern  Redwood  Lumber  Company  Y 
A.  Eight  or  nine.  Q.  He  [meaning  Harry  Clifford  Harvey] 
worked  the  same  season  as  you  did  during  the  year! 
A.  Well,  yes,  about  the  same.  Q.  Eight  or  nine  months  t 
A.  Yes,  sir." 

Respondent  replies  to  the  above  contention:  The  average 
annual  earnings  of  the  employee  were  fixed  by  the  commission 
"not  under  the  provisions  of  section  17  (a)  (1)  of  the  stat- 
ute, but  under  the  provisions  of  section  17  (a)  (2)  of  the 
statute,  and  there  is  ample  evidential  support  for  the  compu- 
tation under  the  latter  subsection." 

The  two  sections  of  the  Workmen's  Compensation  Act  above 
mentioned  read  as  follows : 

"Sec.  17.  (a)  The  average  weekly  earnings  referred  to  in 
section  fifteen  hereof  shall  be  one  fifty-second  of  the  average 
annual  earnings  of  the  employee ;  in  computing  such  earnings 
his  average  annual  earnings  shall  be  taken  at  not  less  than 
three  hundred  and  thirty-three  dollars  and  thirty-three  cents, 
nor  at  more  than  one  thousand  six  hundred  and  sixty-six  dol- 
lars and  sixty-six  cents  and  between  said  limits  shall  be  arrived 
at  as  follows : 

"  (1)  If  the  injured  employee  has  worked  in  the  same  em- 
ployment, whether  for  the  same  employer  or  not,  during  sub- 
stantially the  whole  of  the  year  immediately  preceding  his 
injury,  his  average  annual  earnings  shall  consist  of  three  hun- 
dred times  the  average  daily  earnings,  wage  or  salary  which 
he  earned  as  such  employee  during  the  days  when  so  employed. 
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"  (2)  If  the  injured  employee  has  not  so  worked  in  such  em- 
ployment during  substantially  the  whole  of  such  immediately 
preceding  year,  his  average  annual  earnings  shall  consist  of 
three  hundred  times  the  average  daily  earnings,  wage  or  sal- 
ary which  an  employee  of  the  same  class,  working  substantially 
the  whole  of  such  immediately  preceding  year,  in  the  same  or  a 
similar  kind  of  employment,  in  the  same  or  a  neighboring 
place,  earned  during  the  days  when  so  employed."  (Stats. 
1915,  pp.  1086,  1087.) 

1.  As  to  the  proposition  first  above  stated,  it  is  clear  that 
the  basis  of  computation  adopted  by  the  commission,  as  evi- 
denced by  its  findings,  is  that  authorized  by  section  17  (a)  (2) 
of  the  Workmen's  Compensation  Act,  above  quoted  herein; 
and  that  there  is  evidential  support  for  said  computation  and 
finding  may  be  shown  by  the  following  testimony  given  by  the 
witness,  L.  Everding,  secretary  of  the  petitioner:  **He  had 
worked  in  the  Riverside  mill  and  was  employed  by  the  year 
around.  Q.  When  did  Harry  Harvey  commence  work  for  the 
company!  A.  He  worked  a  short  time  in  March,  1914,  and 
then  again  re-entered  our  employ  in  November,  1915.  He 
worked  for  us  in  November,  December,  January,  February, 
March,  and  April,  Q.  Up  to  the  time  of  his  death !  A.  Yes, 
sir.  Q.  Now,  he  got  how  much  per  day  working  for  you! 
A.  Two  dollars  and  seventy-five  cents  working  as  rigging 
puller  on  the  pond.  Just  previous  to  that  he  had  been  work- 
ing in  the  mill.  Q.  At  the  time  of  his  death  Harry  Harvey 
was  working  at  day's  labor  under  the  classification  of  rigging 
puller!  A.  Well,  yes;  you  will  see  by  his  card  what  his 
wages  were  and  in  what  position  he  was  working.  Q.  What 
is  the  average  season  of  employment  as  rigging  puller! 
A.  The  average  season  of  employment  in  the  woods  consists  of 
about  eight  months.  Q.  That  is  the  longest  period  of  time 
you  operate  the  woods,  but  you  operate  the  mill  a  longer 
period!    A.  Yes,  sir." 

Corroborative  of  said  testimony  as  to  the  classification  or 
character  of  the  employment  to  which  the  deceased  was  as- 
signed is  the  "card"  referred  to  by  Everding.  This  card  was, 
we  assume,  a  printed  form,  and  was  used  by  the  petitioner  in 
contracts  for  the  hiring  of  employees,  being  perhaps  a  form  or 
method  prescribed  by  the  rules  of  the  commission  for  the  pur- 
pose of  indicating  the  character  of  the  employment  in  which 
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the  employee  was  hired  to  engage  and  of  showing  the  wage 
he  was  to  receive  therefor.  The  entitlement  of  said  card  is: 
"Application  for  Employment."  It  was  signed  by  the  de- 
ceased employee  and  showed,  among  other  facts,  the  following: 
'*Name,  Harry  Harvey.  Occupation,  Eigg.  puller.  Wages 
per  day,  $2.75.  Age  24.  Are  you  married!  A.  No.  Num- 
ber of  persons  depending  on  yout    A.  None." 

Thus  it  is  very  clear  that  the  commission  was  warranted  in 
finding  these  pertinent  facts :  That  the  deceased  was  employed 
as  a  rigging  puller,  at  a  compensation  of  $2.75  per  day ;  that 
his  employment  was  not  ''seasonal"  or,  to  be  more  explicit,  for 
a  portion  of  the  year  only,  but  was  for  "all  the  year  around" ; 
that,  when  he  lost  his  life,  he  had  not  worked  in  said  employ- 
ment during  substantially  the  whole  of  the  year  immediately 
preceding  his  death,  and  that  he  lost  his  life  while  actually  en- 
gaged in  that  employment.  Under  these  facts,  as  found  by 
the  commission,  it  is  manifest  that,  as  before  stated,  the  com- 
putation was  made  in  accordance  with  the  terms  of  subdivision 
(2)  (a)  of  section  17  of  the  act.  Indeed,  we  cannot  per- 
ceive how  it  otherwise  could  justly  be  made  under  the  evi- 
dence, since,  as  seen,  the  deceased  was  employed  to  perform 
services  which  the  petitioner's  business  required  to  be  per- 
formed during  the  entire  year,  and  since,  furthermore,  the 
deceased  had  not  "worked  in  such  employment  during  sub- 
stantially the  whole  of"  the  year  immediately  preceding  the 
date  of  his  death.  In  such  case,  as  shown,  the  commission  is 
authorized,  as  it  has  done  in  this  case,  to  make  an  award 
based  upon  a  computation  whereby  the  actual  daily  wage 
shown  by  the  evidence  to  have  been  paid  the  deceased  as  an 
employee  in  the  class  to  which  he  belonged  was  multiplied  by 
three  hundred,  or  approximately,  if  not  actually,  the  number 
of  working  days  in  a  year.  But  it  appears  to  be  seriously 
contended  by  the  petitioner  that  the  fact  that  the  computation 
was  so  made  conclusively  shows  that  the  commission  did  not 
in  this  case  intend  to  apply  the  second  subdivision  (a)  of 
section  17,  inasmuch  (so  it  is  declared)  as  there  is  no  testi- 
mony showing  that  "the  average  daily  earnings,  wage  or 
salary  which  an  employee  of  the  same  class,  working  substan- 
tially the  whole  of  such  immediately  preceding  year,  in  the 
same  or  similar  kind  of  employment,  in  the  same  or  a  neigh- 
boring place,  earned  during  the  days  when  so  employed." 
The  argument,  stating  it  in  counsel's  own  language,  is:  "To 
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apply  section  17  (a)  (2),  the  record  must  disclose  evidence 
showing  the  earnings  of  an  employee  of  the  same  class,  who 
did  work  substantially  throughout  the  whole  of  the  year  imme- 
diately preceding  the  injury."  We  are  not  able  to  accept  this 
construction  of  said  subdivision  of  the  section.  What  the  lan- 
guage of  said  subdivision  was  evidently  intended  to  say  was 
that,  where  the  wage  or  salary  of  the  deceased  employee  work- 
ing in  the  class  referred  to  by  said  subdivision  of  the  section 
had  not  been  definitely  agreed  to  and  fixed,  the  wage  or  salary 
of  an  employee  of  the  same  class,  who  had  worked  at  the  same 
or  similar  kind  of  employment  substantially  the  whole  of  the 
year  immediately  preceding  the  death  of  the  employee,  earned 
during  the  days  when  so  employed,  should  be  adopted  as  the 
basis  of  the  computation.  But  where,  as  in  this  case,  the 
employee's  salary  or  wage  for  employment  of  a  certain  class 
is  definitely  fixed,  there  is  obviously  no  necessity  for  any  fur- 
ther testimony  upon  that  element  of  the  computation  than 
that  of  the  salary  or  wage  so  fixed. 

2.  As  to  the  alleged  error  of  the  commission  in  not  allowing 
a  credit  of  one  hundred  dollars  expended  for  funeral  expenses, 
appellant  quotes  section  15  (c)  (3)  of  said  statute,  as  follows: 
"If  the  deceased  employee  leaves  no  person  dependent  upon 
him  for  support,  the  death  benefit  shall  consist  of  the  reason- 
able expenses  of  his  burial,  not  exceeding  one  hundred  dollars, 
and  such  further  death  benefit  as  may  be  provided  by  law." 
(Stats.  1915,  p.  1085.)) 

Petitioner  then  quotes  section  15  (c)  (2),  upon  which  it 
bases  its  contention,  as  follows:  "In  case  the  deceased  em- 
ployee leaves  no  person  wholly  dependent  upon  him  for  sup- 
port, but  one  or  more  persons  partially  dependent  therefor, 
the  death  benefit  shall  be  such  percentage  of  three  times  such 
average  annual  earnings  of  the  employee  as  the  annual  amount 
devoted  by  the  deceased  to  the  support  of  the  person  or  per- 
sons so  partially  dependent  bears  to  such  average  annual  earn- 
ings; provided,  that  the  death  benefit  shall  not  be  greater  than 
a  sum  sufficient,  when  added  to  the  disability  indemnity, 
which,  at  the  time  of  the  death,  has  accrued  and  become  pay- 
able under  the  provisions  of  subsection  (ft)  hereof,  together 
with  the  rectsonable  cost  of  the  bvrridl  of  stLch  deceased  env- 
ployee,  not  exceeding  one  hundred  dollars,  to  make  the  total 
disability  indemnity,  cost  of  burial  and  death  benefit  equal  to 
three  times  his  average  annual  earnings,  such  average  annual 
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earnings  to  be  taken  at  not  less  than  three  hundred  and  thirty- 
three  dollars  and  thirty-three  cents  nor  more  than  one  thou- 
sand six  hundred  and  sixty-six  dollars  and  sixty-six  cents." 
(Stats.  1915,  p.  1084.) 

As  seen,  the  record  shows  that  petitioner  and  some  of  the 
members  of  his  family  were  ** partially  dependent"  upon  the 
employee  for  support.  Petitioner  does  not  controvert  this 
fact,  but  states  that  it  paid  the  cost  of  burial  **upon  the  belief 
and  understanding  that  said  employee  left  no  one  dependent 
upon  him,"  as  stated  in  the  application  card  above  quoted. 

The  solution  of  this  proposition  hinges  on  the  true  meaning 
end  intent  of  the  statute  in  that  particular,  and  thus  a  con- 
struction of  the  above  section  is  necessary. 

It  may  first  be  observed  that  whether  the  petitioner  paid 
the  burial  expenses  under  a  misapprehension — that  is,  under 
"the  belief  and  understanding  that  said  employee  left  no  one 
dependent  upon  him" — is  a  matter  which,  obviously,  cannot 
justly  influence  in  any  measure  the  determination  of  the  ques- 
tion whether  the  law,  as  applied  to  the  facts  as  found  in  this 
case,  imposes  that  burden  upon  an  employer.  Of  course,  it 
must  be  conceded  that  upon  the  question  whether  there  was 
anyone  dependent  upon  the  deceased  within  the  contemplation 
of  the  act,  there  is  a  direct  and  positive  variance  between  the 
oral  testimony  and  the  application  card ;  but  the  latter  is  not 
conclusive  upon  that  question.  It  constituted  nothing  more 
than  mere  evidentiary  matter,  whose  probative  value  upon  the 
question  of  dependency  was  entirely  with  the  commission  to 
determine,  and  the  determination  by  the  commission,  upon 
what  appears  to  us  to  be  sufficient  testimony,  that  there  were 
certain  persons  partially  dependent  for  support  upon  the  de- 
ceased is  conclusive  upon  this  court. 

Taking  up  now  the  question  whether  funeral  expenses,  in 
addition  to  the  death  benefit,  are  among  the  items  which  may 
legally  be  allowed  as  against  the  employer,  it  is  first  to  be  re- 
marked that,  while  the  language  of  the  law  (section  15  of  the 
act,  as  amended  by  the  legislature  of  1915,  Stats.  1915, 
pp.  1084,  1085),  is  not  as  clear  upon  this  proposition  as  it 
might  have  been  made,  yet  we  cannot  see  how  any  other  con- 
struction can  reasonably  be  given  that  portion  of  said  section 
relating  to  funeral  expenses  than  that  which  is  given  to  it 
here  by  counsel  for  the  respondent,  viz.:  That,  in  cases  of 
partial  dependency,  the  cost  of  burial  may  be  allowed  in  addj- 
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tion  to  the  death  benefit  awarded,  while  in  cases  of  total  de- 
pendency, such  cost  may  not  be  allowed  in  addition  to  the 
death  benefit. 

Two  of  the  subdivisions  of  section  15  refer  to  and  provide 
for  funeral  expenses.    The  first  reads  as  follows: 

''  (1)  In  case  the  deceased  employee  leaves  a  person  or  per- 
sons wholly  dependent  upon  him  for  support,  the  death  benefit 
shall  be  a  sum  sufficient,  when  added  to  the  disability  indem- 
nity which,  at  the  time  of  death,  has  accrued  and  become 
payable,  under  the  provisions  of  subsection  (ft)  hereof,  tw- 
duding  the  reasonable  expense  of  his  burial,  not  exceeding  one 
hundred  dollars,  to  make  the  total  disability  indemnity,  cost 
of  burial  and  death  benefit  equal  to  three  times  his  average 
annual  earnings,  such  annual  earnings  to  be  taken  at  not  less 
than  three  hundred  and  thirty-three  dollars  and  thirty-three 
cents  nor  more  than  one  thousand  six  hundred  and  sixty-six 
dollars  and  sixty-six  cents." 

The  second  subdivision  referriag  to  funeral  expenses  is  (c) 
(2),  above  quoted. 

It  is  very  clear  that  the  intention  of  the  legislature,  as  ex- 
pressed iD  the  above-quoted  subdivisions  of  section  15,  was 
that,  in  the  case  of  total  dependency,  funeral  expenses  are  not 
to  be  paid  in  addition  to  the  death  benefit  allowable  under 
subdivision  (6)  of  said  section  15,  while  in  the  case  of  partial 
dependency,  in  addition  to  the  death  benefit  allowable  under 
said  subsection,  funeral  expenses,  or  the  reasonable  cost  of  the 
burial  of  such  deceased  employee,  may  legally  be  imposed 
upon  the  employer.  Indeed,  as  must  become  plainly  manifest 
from  the  reading  of  the  two  subdivisions,  that  intention  is 
with  sufficient  clearness  expressed  in  the  language  itself  of 
said  subdivisions.  The  language  of  the  one  cannot  reason- 
ably be  so  viewed  or  construed  as  to  give  to  it  any  other  mean- 
ing than  that  the  expenses  of  burial,  not  to  exceed  the  sum  of 
one  hundred  dollars,  shall  be  reckoned  as  a  part  of  the  death 
benefit  itself.  On  the  other  hand,  the  language  of  the  second 
subdivision,  ** together  with  the  reasonable  cost  of  the  burial," 
etc.,  means,  grammatically,  **in  addition  to";  or,  paraphras- 
ing that  particular  sentence  in  the  second  subdivision,  the 
language  plainly  means:  ^^ Besides  the  amount  of  the  death 
benefit  awarded,  the  reasooable  cost  of  the  burial  of  the  de- 
ceased employee,  not  to  exceed  one  hundred  dollars,  shall  be 
paid."    This,  we  say,  is  the  meaning  of  the  language  as  gram- 
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matically  construed,  and  we  can  oonceive  of  no  reason  for 
holding  that  to  said  language  a  meaning  at  variance  with  that 
necessarily  following  from  its  constmction  according  to  the 
roles  of  grammar  should  be  ascribed. 

It  is  obviously  not  for  us  to  inquire  why  the  legislature  dis- 
criminated as  to  funeral  expenses  between  the  two  classes  of 
cases  dealt  with,  respectively,  by  the  first  and  second  subdi- 
visions of  section  15.  It  is  enough  to  know,  as  is  clearly  true, 
that  the  distinction  or  discrimination  thus  made  is  one  which 
the  legislature  has  the  power  and  the  right  to  recognize  and 
establish.  Presumptively  there  was,  in  the  legislative  mind, 
a  sufficient  reason  for  the  discrimination,  albeit  such  reason 
may  not  be  manifest  upon  the  face  of  the  statute  itself.  But, 
as  suggested,  whether  there  exists  a  substantial  reason  for  the 
distinction  or  whether  the  same  was  arbitrarily  drawn,  the 
power  to  make  it  is  nevertheless  in  the  legislature.  In  other 
words,  the  fact  of  the  discrimination  does  not  render  the  pro- 
visions invalid,  nor  does  the  absence  of  an  obviously  substan- 
tial reason  therefor  compel,  as  is  true  in  some  cases,  a 
construction  of  the  provisions  contrary  to  the  plain  gram- 
matical signification  of  the  language  thereof. 
<  Our  conclusion  is  that  the  award  should  be  affirmed  and 
the  writ  denied,  and  it  is  so  ordered. 

Chipmani  P.  J.,  and  Burnett,  J.,  concurred. 


[Civ.  No.  1448.    Third  AppeUate  Di«trict.-nJime  2,  1917.] 

CYCLOPS  IRON  WORKS  (a  Corporation),  Appellant,  v. 
CHICO  ICE  AND  COLD  STORAGE  COMPANY  (a 
Corporation),  Respondent 

Conversion— ^ALE  or  Galvanized  Joe  Cans — SurriciENCT  of  Evi- 
dence.— In  this  action  for  damages  for  the  alleged  unlawful  eon- 
vertion  of  galvanized  ice  cans,  it  is  held  that  the  evidence  is 
■offieient  to  sustain  the  defendant's  contention  that  the  cans  were 
porehased  by  defendant's  predecessor  from  plaintiff. 

1»4 — OoBFoaATiON  Law — ^Aors  or  Omcsss — ^Authosization  bt  Dibxo- 
VOBS. — It  is  not  necessary,  in  order  to  bind  a  corporation,  that  all 
acts  done  by  its  officers  or  agents  should  be  specifically  authorized 
by  th0  board  of  direeton^  and  such  authorization  entered  in  its 
books. 

-J* 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Butte 
County.    H.  D.  Gregory,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

F.  J.  Castelhun,  for  Appellant 

Guy  B.  Kennedy,  for  Respondent 

CHIPMAN,  P.  J. — This  is  an  action  for  damages  in  the  sum 
of  $967.50  for  the  alleged  unlawful  conversion  of  215  galvan- 
ized iron  ice  cans.  Judgment  was  rendered  in  favor  of  de- 
fendant for  costs,  from  which  plaintiff  appeals. 

In  1905,  Joseph  M.  Etienne,  Victor  Etienne,  Jr.,  and  Paul 
Heilmann  formed  a  copartnership  and  commenced  the  busi- 
ness of  ice-making  under  the  name  of  Chico  Ice  &  Cold  Storage 
Company.  Their  plant  was  installed  at  Chico  by  the  plain- 
tiff corporation,  of  which  Joseph  M.  Etienne  and  Victor 
Etienne,  Jr.,  were,  respectively,  president  and  secretary,  both 
being  directors  thereof  and  each  owning  one  share  of  the 
capital  stock  of  the  corporation.  Among  other  articles  shipped 
to  the  copartnership  by  the  appellant  corporation  were  410 
cans,  215  of  which  are  the  subject  of  this  action.  The  claim 
of  appellant  is  that  said  cans  belonged  to  it  and  were  stored 
with  the  respondent  corporation,  while  the  latter  claims  that 
they  were  purchased  by  its  predecessor,  the  copartnership 
above  mentioned,  along  with  the  other  apparatus  constituting 
the  ice  plant. 

In  December,  1907,  Paul  Heilmann  sold  his  interest  in  the 
partnership  to  Victor  Etienne,  Jr.,  and  the  defendant  corpo- 
ration  was  then  formed,  having  the  same  name  as  the  copart- 
nership which  it  succeeded.  Both  prior  and  subsequent  to 
said  incorporation,  A.  G.  Eames  was  negotiating  for  the  pur- 
chase from  the  Etiennes  of  a  half  interest  in  the  ice  plant  at 
Chico,  such  negotiations  being  carried  on  both  by  correspond- 
ence between  Eames  and  Victor  Etienne,  Jr.,  and  by  conver- 
sations between  them.  The  letters  between  the  parties  reveal 
the  fact  that  Eames  was  desirous,  before  purchasing  an  inter- 
est in  the  business,  of  having  something  in  the  nature  of  an 
inventory  to  show  just  what  he  would  acquire  in  the  way  of 
machinery  and  appliances.  Respondent's  position  is  that, 
before  the  close  of  the  negotiations,  he  became  possessed  of 
such  information,  and  that  the  sale,  when  consummated,  in- 
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eluded  the  cans  in  dispute.  Appellant  contends  that  the  evi- 
dence does  not  support  the  findings  of  the  court  in  this 
respect  in  favor  of  defendant. 

Section  1565  of  the  Civil  Code  provides:  **The  consent  of 
the  parties  to  a  contract  must  be:  1.  Free;  2.  Mutual;  and, 
3.  Communicated  by  each  to  the  other";  and  section  1625 
thereof  declares:  '*The  execution  of  a  contract  in  writing 
.  .  .  supersedes  all  the  negotiations  or  stipulations  concerning 
its  matter  which  preceded  or  accompanied  the  execution  of 
the  instrument." 

Commencing  with  a  letter  from  Victor  Etienne,  Jr.,  dated 
San  Francisco,  December  13,  1907,  several  communications 
passed  between  the  parties  and  some  conversations  were  held 
by  them.  The  letters  written  by  Mr.  Etienne  were  on  the 
letter-head  of  the  Cyclops  Iron  Works,  although  in  one  in- 
stance those  words  were  erased.  There  was  evidence  intro- 
duced by  plaintiff  tending  to  show  that,  in  conversations  pre- 
ceding the  entering  into  of  the  contract,  Victor  Etienne  stated 
to  Eames  that  the  cans  in  questions  were  not  to  be  included 
in  the  property  sold.  Mr.  Eames  testified  that  he  replied  to 
this  statement  that  the  cans  must  be  included.  Appellant 
also  complains  of  the  introduction  in  evidence  by  defendant 
of  an  inventory  containing  the  item  "426  ice  cans,"  claiming 
that  it  was  never  brought  to  the  notice  of  plaintiff  or  Victor 
Etienne. 

Under  the  section  of  the  Civil  Code  last  above  quoted,  we 
hold  that  all  prior  communications  and  conversations  were 
merged  in  the  contract  finally  entered  into,  and  proceed  to 
quote  from  the  letters  the  portions  thereof  which,  in  our  opin- 
ion, constitute  said  contract  and  are  the  matters  upon  which 
the  minds  of  the  parties  met. 

On  January  2,  1908,  Victor  Etienne,  Jr.,  wrote  to  Mr. 
Eames  a  letter  containing  this  statement:  "To  show  you  that 
we  are  not  hide-bound  when  negotiating  a  deal  of  this  kind, 
myself  and  brother  are  willing  to  put  this  plant  in  at 
$15,500.00."  To  this  letter  Mr.  Eames,  on  January  3d,  re- 
plied as  follows:  "I  note  that  you  are  willing  to  put  the  Chico 
plant  in  at  a  flat  valuation  of  $15,500.00.  Even  this  figure  I 
consider  excessive,  but  I  am  willing  to  accept  same  if  I  am 
assured  that  this  amount  covers  all  of  the  supplies  furnished 
the  Chico  Ice  &  Cold  Storage  Co.  by  the  Cyclops  Iron  Works 
and  now  in  the  possession  of  the  former  concern.    There  are 
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to  be  no  future  bills  rendered  the  Chico  Ice  &  Cold  Storage 
Co.  for  electrical  supplies  or  extras  of  any  description." 
On  the  following  day,  Mr.  Etienne  wrote:  '*A11  the  bills  to  be 
rendered  by  the  Cyclops  Iron  Works  to  the  Chico  Ice  &  Cold 
Storage  Co.  are  now  in  possession  of  Mr.  Heilmann,  the  only 
bill  for  extras  is  for  electrical  machinery,  etc.,  the  invoice  of 
which  Mr.  Heilmann  has  and  amounts  to  $837.52.  This  makes 
a  total  of  $16,337.52  to  which  must  be  added  all  of  the  items 
as  per  Mr.  Heilmann 's  books."  On  January  5th,  Mr.  Eames 
wrote,  in  reply  to  the  last  letter,  demurring  to  the  items  above 
quoted  and  stated:  "The  bill  of  $15,500.00  was  to  include  all 
the  machinery  and  supplies  of  every  description  furnished 
the  Chico  Ice  &  Cold  Storage  Co.  by  the  Cyclops  Iron  Works 
or  yourself,  whether  electrical  or  otherwise."  Mr.  Etienne, 
on  January  8th,  wrote  as  follows:  **I  will  accept  on  behalf 
of  myself  and  brother,  as  a  basis  of  closing  up  the  negotiations 
between  us,  your  letter  of  the  5th,  which  is  as  follows:  1st. 
That  we  are  to  be  allowed  $15,500.00  for  all  the  machineiy  and 
extras,  including  the  electrical  machinery  furnished  by  the 
Cyclops  Iron  Works  up  to  date."  On  the  following  day, 
January  9th,  Mr.  Eames  wrote:  **I  have  your  favor  of  the 
8th  inst.  and  am  pleased  to  note  that  we  are  at  last  agreed 
upon  the  sum  which  the  Cyclops  Iron  Works  is  to  receive  for 
the  machinery  and  supplies  furnished  the  Chico  Ice  &  Cold 
Storage  Co." 

A  one-half  interest  in  the  property  was  acquired  by  Eames 
in  January  and  the  remaining  half  in  March,  1908.  Between 
those  dates  Eames  and  the  Etiennes  were  equally  interested 
in  the  operation  of  the  plant,  and  during  that  time  no  demand 
was  made  on  Eames  or  the  company  for  the  possession  of  the 
cans  or  for  their  value.  The  complaint  was  filed  October  9, 
1908. 

It  seems  unnecessary  to  set  forth  in  detail  the  testimony  in 
the  case.  The  letters  above  quoted  are  sufficient  to  support 
the  finding  of  the  court  that  Eames  purchased  all  **  electrical 
supplies  and  extras  of  every  description."  There  was  testi- 
mony given  by  H.  A.  Eames,  who,  from  and  after  February 
11,  1908,  was  superintendent  of  respondent's  plant,  that  205 
cans  were  actually  used  in  the  manufacture  of  ice — ^**  195  in  the 
machine  and  ten  extra";  that  when  he  took  charge  there  were 
about  40  old  cans  that  had  been  discarded,  and  that  160  more 
had  been  discarded  in  the  three  years  following;  that  an 
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attempt  to  solder  leaky  cans  was  unsuccessful.  A.  G.  Ea*  103 
also  testified  as  to  leaky  and  discarded  cans.  The  court  was 
justified  in  finding  that  the  215  cans  in  question  were  sold  to 
defendant,  and  that  a  number  of  them  had  been  used  by  it 
both  before  and  after  the  transfer  of  the  plant  by  the 
Etiennes. 

Appellant  contends  that  there  was  no  evidence  that  Victor 
Etienne,  Jr.,  "was  conducting  the  negotiations  for  the  Cyclops 
Iron  Works,  nor  that  the  Cyclops  Iron  Works  had  held  him 
out  as  an  officer.*'  We  think  this  contention  cannot  be  sus- 
tained. 

The  correspondence  above  quoted  shows  that  Eames  was 
endeavoring,  in  case  he  made  the  purchase,  to  secure  assur- 
ances that  the  Cyclops  Iron  Works  would  have  no  claim  of 
any  character  upon  the  "machinery  and  supplies  of  every 
description.''  Mr.  Etienne  refers  to  "all  the  bills  to  be  ren- 
dered by  the  Cyclops  Iron  Works,"  etc.  In  another  of  his 
letters,  dated  December  28,  1907,  this  sentence  appears:  "I 
can  further  state  tiiat  the  books  show  the  true  value  of  the 
plant,  as  we  have  charged  for  our  plants  to  all  of  our  patrons 
and  under  no  consideration  could  I  accept  the  passing  on  of 
,an  outsider  of  the  work  turned  out  by  the  Cyclops  Iron 
Works." 

It  is  not  necessary,  in  order  to  bind  a  corporation,  that  all 
acts  done  by  its  officers  or  agents  should  be  specifically  author- 
ized by  the  board  of  directors  and  such  authorization  be  en- 
tered in  its  books.  In  10  Cyc.  940,  referring  to  Minor  v. 
Mechanics'  Bank  of  Alexandria,  1  Pet.  46,  [7  L.  Ed.  47],  it  is 
declared :  "The  officers  of  a  business  corporation  are  to  be  con- 
sidered as  having  the  authority  to  act  in  accordance  with  the 
general  usage,  practice,  and  course  of  the  business  in  which 
such  corporation  is  engaged ;  and  consequently  that  their  acts, 
within  the  scope  of  such  usage,  practice,  and  course  of  busi- 
ness, will  in  general  bind  the  corporation  in  favor  of  persons 
having  no  knowledge  of  limitations  of  their  authority  or  who 
are  not  in  possession  of  facts  attaching  such  limitations,  such 
as  ought  to  put  prudent  men  upon  inquiry."  In  Pixley  v. 
Western  Pac.  B.  B.  Co.,  83  Cal.  183,  [91  Am.  Dec.  623],  a 
syllabus  reads:  "The  same  presumptions  are  applicable  to  cor- 
porations as  to  private  persons;  hence,  though  the  records  of 
the  defendant  may  have  been  an  entire  blank  as  to  any  corpo- 
rate action  of  the  board  of  directors,  ...  it  does  not  follow 
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that  the  board  did  not  pass  a  vote  authorizing  the  president 
to  make  the  contract ;  for  a  vote  of  the  board  of  directors  may 
be  presumed  from  its  acts,  though  there  is  no  proof  of  such 
vote  on  the  corporate  record.''  In  Crowley  v.  Genesee  Min. 
Co.,  55  Cal.  273,  276,  it  is  said  that  the  authority  of  the  agent 
to  contract  ''may  be  conferred  by  the  corporation  at  a  regu- 
lar meeting  of  the  directors,  or  by  their  separate  assent,  or  by 
any  other  mode  of  their  doing  such  acts."  The  opinion  then 
quotes  the  following  from  Bank  of  Uiddlebury  y.  Butlamd  etc. 
JS.  JS.  Co.,  30  Vt  159:  ''If  this  were  not  so,  it  would  lead  to 
very  great  injustice,  for  it  is  notorious  that  the  transaction 
of  the  ordinary  business  of  railways,  banks,  and  similar  cor- 
porations in  this  country,  is  without  any  formal  meetings  or 
votes  of  the  board.  Hence,  there  follows  a  necessity  of  giving 
effect  to  the  acts  of  such  corporations,  according  to  the  mode 
in  which  they  choose  to  allow  them  to  be  transacted.  If  this 
were  not  done,  it  would  become  impossible  to  dispose  of  such 
contracts  with  any  hope  of  reaching  the  truth  and  justice  of 
the  rights  and  duties  of  the  several  parties  involved.  .  .  . 
This  is  merely  holding  corporations  to  such  rules  of  action 
as  they  see  fit  to  adopt  for  their  own  guidance  and  the  trans- 
action of  their  business." 

In  view  of  the  statements  contained  in  the  various  letters 
above  referred  to,  considering  the  fact  that  those  written  by 
Victor  Etienne,  Jr.,  were  on  the  letter-head  of  the  Cyclops 
Iron  Works  and  that  he  used  therein  first  and  third  person 
pronouns,  referring,  respectively,  to  himself  and  the  plaintiff 
corporation;  that  he  testified  that  he  was  "actively  engaged 
in  the  management  of  the  plaintiff  corporation,"  the  trial 
court  was  not  without  substantial  grounds  for  its  conclusion — 
that  Eamcs  bdicved  that  said  Etiennes  "were  acting  for  and 
on  behalf  of  the  Cyclops  Iron  Works  and  that  the  Cyclops  Iron 
Works  was  the  real  owner  of  the  stock  of  said  Chico  Ice  & 
Cold  Storage  Company." 

However  this  may  be,  we  are  quite  convinced  from  all  the 
evidence  in  the  case  that  plaintiff  is  estopped  from  repudiat- 
ing the  acts  of  its  officers  in  the  transaction  here  involved, 
since  they  were  acting  within  the  general  scope  of  their  power 
and  since  there  is  no  pretense  of  fraud  on  the  part  of  the  de- 
fendant.    (10  Cyc.  1067.) 

"Corporations  are  held  to  a  careful  adherence  to  truth  in 
their  dealings  with  mankind  and  cannot  by  representations 
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or  silence  involve  others  in  onerous  engagements  and  then 
defeat  the  just  expectations  which  their  conduct  has  superin- 
duced.'*    (10  Cyc.  1065.) 
The  judgment  is  aflSrmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  30,  1917. 


[Crfan.  No.  657.    I^rst  Appellate  District— June  4,  1917.] 

THE  PEOPLE,   Respondent,  v.   COMPTON  VAUGHAN, 

Appellant. 

CftiMiNAL  Law — MuBDEB — ^Bemabk  of  Court  to  Jury — Recommenda- 
tion OF  Mebgy — ^Lack  of  Prejudice. — In  a  prosecation  for  mur- 
der, a  statement  made  by  the  court  in  answer  to  a  question  asked 
bj  the  jury  after  they  had  deliberated  some  hours,  as  to  whether 
a  recommendation  of  mercy  would  be  followed  if  made,  that  it 
was  their  duty  to  return  a  verdict  and  that  they  had  an  absolute 
right  to  make  a  recommendation,  followed  by  the  explanation  that, 
except  in  the  ease  of  a  verdict  of  murder  in  the  first  degree,  the 
court  would  not  be  compelled  to  follow  the  jury's  recommendation, 
is  not  to  be  taken  as  a  coercion  of  the  jury  in  returning  a  verdict, 
as  when  taken  in  connection  with  the  instruction  that  the  jury  were 
the  sole  judges  of  the  facts,  it  meant  no  more  than  that  the  find- 
ing of  a  verdict  rested  with  the  jury. 

Id. — Consideration  of  Testimony  of  Defendant — Instruction.—. 
Where  the  testimony  of  the  defendant  did  not  differ  materially 
from  that  of  other  witnesses,  and  was  sufficient  of  itself  to  justify 
his  conviction,  the  refusal  to  instruct  the  jury  specially  as  to  how 
they  should  weigh  the  testimony  of  the  defendant  is  not  a  ground 
for  reversal,  where  the  instructions  given  stated  the  rules  as  to  the 
weighing  the  testimony  of  all  witnesses. 

Id. — Matters  Stricken  Out — Disregard  bt  Jury — Instruction.— 
The  refusal  to  give  an  instruction  that  the  jury  must  disregard 
answers  stricken  from  the  record  and  must  draw  no  inferences  from 
what  they  might  think  to  be  the  court's  opinion  as  to  the  weight 
to  be  attached  to  the  evidence  or  the  credibility  to  be  given  to  a 
witness,  is  without  prejudice,  where  the  jury  was  instructed  that 
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tliej  were  the  Bole  judges  of  the  f aets^  and  that  the  court  had  noth- 
ing to  do  with  the  questions  of  faet  or  the  eredit  to  be  given  wit- 


APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County,  and  from  an  order  denying  a  new  trial. 
J.  J.  Trabuceo,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  S.  Henion,  and  R.  McMurchi,  for  Appellant. 

TJ.  S.  Webb,  Attorney-General,  and  John  H.  Riordan, 
Deputy  Attorney-General,  for  Respondent. 

BBASLY,  J.,  pro  tent, — The  defendant  was  convicted  of 
murder  of  the  second  degree  for  killing  George  Bamet  at 
Calaveras  dam,  in  Alameda  County,  on  June  15,  1916,  and 
appeals  from  the  judgment  and  from  an  order  denying  his 
motion  for  a  new  trial. 

The  first  point  made  on  this  appeal  is  that  the  evidence  is 
insuflScient  to  support  the  verdict  of  murder  of  the  second 
degree.  With  this  contention  we  cannot  agree.  The  deceased 
and  the  defendant  quarreled  over  a  card  game,  of  which  the 
defendant  was  the  banker.  During  this  quarrel  the  defend- 
ant got  possession  of  a  small  sum  of  money  which  he  admits 
belonged  to  the  deceased.  The  two  men  separated  after  hard 
words  had  passed  between  them.  The  defendant  armed  him- 
self, and  the  men  met  in  a  bunk-house  where  both  slept,  and 
renewed  the  quarrel.  After  some  violent  language,  in  which 
both  indulged,  the  deceased  either  struck  or  shoved  the  de- 
fendant, and  the  latter  fell  to  the  floor  against  the  wall.  On 
regaining  his  feet  the  defendant  fired  a  shot  into  the  floor.  He 
then  brought  his  arm  up  slowly  and  fired  two  shots  into  the 
abdomen  of  the  deceased,  killing  him.  The  deceased  was 
unarmed,  and  the  defendant  knew  this.  The  men  were  of 
about  equal  weight  and  physical  strength.  It  is  clear  from 
the  evidence  that  the  defendant  was  in  no  danger  of  any 
serious  injury  at  any  time,  and  that  he  could  at  any  time 
have  stopped  the  trouble  by  paying  back  to  the  deceased  the 
small  sum  of  money  in  his  possession  which  he  admitted  be- 
longed to  the  deceased.  The  jury  were  fully  justified  in  find- 
ing from  the  evidence — ^indeed,  it  would  be  difiBcult  to  believe 
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otherwise — ^that  defendant  provoked  the  quarrel  by  cheat- 
ing deceased  in  the  card  game,  and  that  he  did  not  retire  from 
the  quarrel  when  he  had  ample  opportunity  to  do  so.  There 
were  other  facts  in  evidence,  but  none  which  weakened  those 
stated.  Whether  these  facts  showed  murder  of  the  second  de- 
gree was  a  question  for  the  jury.  The  evidence  is  sufficient  to 
sustain  a  finding  that  the  defendant  killed  Bamet  unlawfully 
and  with  malice  aforethought. 

Appellant  complains  that  the  district  attorney  was  per- 
mitted to  ask  him  when  a  witness  in  his  own  behalf  whether  at 
any  time  he  considered  that  he  had  done  wrong  in  killing 
Barnet.  He  answered  '*No."  In  effect  this  was  sa3ring  that 
he  always  considered  his  conduct  justified  and  free  from 
blame.    He  could  not  have  been  prejudiced  by  this  answer. 

After  the  jury  had  deliberated  for  some  hours  they  asked 
the  court  whether  a  recommendation  of  mercy  would  be  fol- 
lowed if  made  by  them.  In  reply  the  court  made  this  state- 
ment: '*The  proposition  is  this,  gentlemen:  It  is  your  duty 
to  find  a  verdict,  and  you  have  an  absolute  right  to  make 
a  recommendation."  The  court  then  explained  that  except 
in  case  of  a  verdict  of  murder  in  the  first  degree,  the  court 
would  not  be  compelled  to  follow  the  jury's  recommendation. 
The  explanation  was  elaborate  and  accurate,  and  at  its  end, 
in  response  to  a  question  by  the  foreman,  the  court  stated 
that  if  the  jury  should  find  the  defendant  guilty  of  murder, 
and  there  should  still  remain  a  reasonable  doubt  as  to  the  de- 
gree of  the  crime,  they  must  find  the  lowest  degree.  The  de- 
fendant complains  that  by  the  language  first  above  quoted  the 
court  coerced  the  jury  into  returning  a  verdict.  We  do  not  so 
understand  it.  Taken  with  its  context  and  the  instruction 
previously  given  that  the  jury  were  the  sole  judges  of  the 
facts,  it  seems  to  us  that  this  discussion  between  the  court  and 
the  foreman  of  the  jury  meant  no  more  than  that  the  matter 
of  finding  a  verdict  rested  with  the  jury. 

The  further  complaint  is  made  that  the  latter  part  of  this 
instruction,  in  which  the  court  told  the  jury  that  in  case  of  a 
reasonable  doubt  as  to  the  degree  of  the  crime  they  must  find 
the  lower  degree,  indicated  to  the  jury  that  they  were  expected 
to  return  a  verdict  of  murder.  We  do  not  so  interpret  it.  It 
would  be  straining  the  language  of  the  court  to  put  such  a 
construction  upon  it.  It  was  a  correct  statement  of  the  Inw, 
and  at  the  time  and  under  the  circumstances  in  which  it  was 
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given  was  favorable  rather  than  unfavorable  to  the  defendant. 
It  most  be  read  with  all  the  other  instructions ;  and  the  court 
instructed  the  jury  fully  as  to  the  verdicts  of  "guilty"  which 
might  be  found  by  them ;  and  they  certainly  could  not  have 
misunderstood  this  instruction,  which  was  made  necessary, 
indeed,  by  the  questions  asked  by  the  foreman. 

This  disposes  of  the  questions  presented  upon  the  oral  argu- 
ment. 

The  defendant  in  his  brief  complains  that  many  instruc- 
tions asked  by  him  were  not  given  to  the  jury,  and  that  several 
instructions  given  on  the  court's  motion  were  erroneous. 

The  court  refused  to  give  an  instruction  requested  by  de- 
fendant to  the  effect  that  the  jury  must  disregard  answers 
stricken  from  the  record,  and  must  draw  no  inferences  from 
what  they  might  think  to  be  the  court's  opinion  as  to  the 
weight  to  be  attached  to  the  evidence  or  the  credibility  to  be 
given  to  witnesses ;  but  the  court  instructed  the  jury  that  they 
were  the  sole  judges  of  the  facts,  and  that  the  court  ''had 
nothing  to  do  with  the  questions  of  fact  or  the  credit  to  be 
given  witnesses,"  and  our  attention  is  not  directed  to  any 
answer  stricken  out  which  is  of  such  character  as  to  make 
necessary  the  giving  of  that  part  of  this  instruction  relating 
to  answers  stricken  from  the  record.  Nor  did  the  court,  so  far 
as  we  can  find  from  an  examination  of  the  record,  at  any  time 
in  any  way  indicate  that  it  had  any  opinion  as  to  the  weight 
to  be  attached  to  the  evidence  of  any  witness  or  as  to  the  cred- 
ence to  be  given  any  witness.  Indeed,  the  instruction  above 
quoted,  that  the  court  had  nothing  to  do  with  the  credibility  of 
the  witnesses,  or  the  weight  to  be  attached  to  their  testimony, 
completely  answers  the  objection  that  the  defendant  was 
prejudiced  by  the  court's  refusal  to  give  this  instruction. 

Complaint  is  made  of  the  refusal  of  the  court  to  give  de- 
fendant's proposed  instruction  numbered  10.  With  the  ex- 
ception of  a  single  sentence,  this  instruction  was  embodied  in 
the  court's  own  instructions.  Defendant  now  claims  that  by 
omitting  this  sentence  the  court  left  the  jury  uninstructed 
upon  an  important  distinction  between  murder  and  man- 
daughter.  The  entire  instruction  from  which  this  sentence  is 
taken  was  devoted  not  to  distinguishing  between  murder  and 
manslaughter  but  between  the  degrees  of  murder.  This  sen- 
tence in  its  context  had  nothing  to  do  with  manslaughter,  nor 
would  the  jury  have  so  understood  it  had  it  been  given.     It 
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was  directed  solely  to  the  distinction  between  murder  of  the 
first  degree  and  of  the  second  degree.  As  the  defendant  was 
convicted  of  the  lesser  degree  of  murder,  he  was  not  prejudiced 
by  the  failure  of  the  court  to  give  this  instruction  to  the  jury. 

Defendant's  instruction  No.  13,  which  the  court  refused  to 
give  in  the  language  proposed,  was  given  in  every  proper 
detail,  although  in  other  language,  in  the  court's  instructions. 
It  may  be  further  observed  that  this  instruction  as  proposed  by 
the  defendant  was  presented  in  language  so  broad  and  in  form 
so  argumentative,  when  considered  in  connection  with  the  evi- 
dence, that  the  trial  court  may  well  have  considered  that  in  the 
state  of  the  evidence  in  this  particular  case  it  was  calculated 
to  cause  the  jury  to  think  that  the  court  believed  the  defend- 
ant to  have  killed  Bamet  in  self-defense,  and  so  to  have  com- 
mitted the  homicide  in  defending  himself.  The  same  may  be 
said  as  to  defendant's  proposed  instruction  No.  16.  The  court 
briefly  but  accurately  instructed  the  jury  upon  the  law  of  self- 
defense,  and  that  part  of  the  instruction  where  the  court  was 
asked  to  say  to  the  jury  that  they  "were  not  bound  to  draw 
nice  distinctions  from  appearances"  was  well  suited  to  lead 
the  jury  to  infer  that  the  judge  thought  technical  reasoning 
upon  the  evidence  necessary  to  reach  the  conclusion  that  the 
defendant  was  guilty;  whereas  in  this  case  the  evidence  was 
clear,  and  no  nice  or  close  reasoning  was  necessary  to  a  de- 
cision that  the  defendant  was  guilty. 

An  instruction  was  also  requested  in  which,  directing  atten- 
tion specifically  to  the  defendant,  who  was  a  witness  in  his  own 
behalf,  the  court  was  asked  by  him  to  recite  to  the  jury  the 
rules  under  which  they  should  consider  his  testimony.  This 
instruction  the  court  did  not  give,  but  stated  the  same  rules  in 
its  instructions  given  to  the  jury  as  to  how  they  should  weigh 
the  testimony  of  all  witnesses.  This  case  will  not  be  reversed 
because  the  defendant  was  not  singled  out  nor  the  jury 
directed  to  him,  particularly  when  the  court  recited  the  rules 
under  which  the  evidence  of  all  witnesses  was  to  be  considered. 
One  part  of  this  instruction  is  usually  given,  viz.,  **that  the 
defendant's  testimony  should  not  be  rejected  simply  because 
he  was  the  defendant."  But  we  do  not  think  the  failure  to 
give  this  instruction  in  this  particular  case  prejudiced  the 
defendant  in  any  substantial  right,  for  the  reason  that  the 
defendant's  testimony  did  not  differ  materially  from  that 
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of  the  other  witnesses,  and  was  sufficient  of  itself  to  justify 
his  conviction  of  murder  of  the  second  degree. 

The  instruction  given  as  to  the  right  of  a  person  when  as- 
sailed to  stand  his  ground,  taken  together  with  and  considered 
in  the  light  of  the  evidence,  correctly  stated  the  law  upon 
that  point  and  left  nothing  to  be  desired  on  the  part  of  the 
defendant. 

The  other  instructions  complained  of  need  no  discussion. 
The  court  committed  no  prejudicial  error  in  giving  them. 

The  judgment  and  order  are  affirmed. 

Bichards,  J.,  and  Kerrigan,  J.,  concurred. 


[Civ.  No.  2067.    Firat  Appellate  DiBtrict.— June  6,  1917.] 

JOHN  E.  McDOUGALD,  Treasurer  of  the  City  and  County 
of  San  Francisco,  Appellant,  v.  ANNA  WULZEN,  Re- 
spondent. 

Inhebitancb  Tax — Transfers  froic  Husband  to  Wife — ETvidence — 
Conveyances  not  in  Contemplation  of  Death. — Under  the  in- 
herltanee  tax  law  of  1905  (Stats.  1905,  p.  341),  deeds  of  real  prop- 
erty made  by  a  husband  to  bis  wife,  which  were  not  recorded  until 
after  his  death,  which  did  not  occur  until  one  and  one-half  years 
after  their  execution,  cannot  be  said  as  a  matter  of  law  to  have 
been  made  in  contemplation  of  death,  where  the  grantor  at  the  time 
of  their  execution  was  in  reasonably  good  health  for  one  of  his 
years  (eighty-three),  not  suffering  from  any  disease  and  desirous 
of  freeing  himself  from  the  burden  of  longer  caring  for  his  prop- 
erty, which  care  greatly  annoyed  him. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  V.  Coffey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hartley  P.  Peart,  U.  S.  Webb,  Attorney-General,  Albert 
H.  Elliott,  and  Gus  L.  Baraty,  for  Appellant. 

James  R.  Eelly,  for  Respondent. 
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BEASLY,  J.y  pro  tern. — This  is  a  proceeding  to  collect  anr 
inheritance  tax  on  certain  real  property  situate  in  the  city 
and  county  of  San  Francisco,  and  conveyed  by  Frederick  H. 
Wulzen,  deceased,  to  his  wife,  Anna  Wulzen,  on  July  26, 1909. 
The  right  to  collect  this  tax  is  urged  on  two  grounds,  viz., 
that  the  transfer  of  the  property  was  made  in  contemplation 
of  death,  and  was  not  to  take  effect  as  to  the  grantee  until 
after  the  death  of  the  grantor.  The  trial  court  found  against 
the  plaintiff  on  both  of  these  contentions,  and  these  findings 
are  attacked  on  this  appeal.  Whether  the  evidence  supports 
them  is  the  only  question  before  the  court.  The  matter  is 
governed  by  the  inheritance  tax  law  of  1905  (Stats.  1905, 
p.  841). 

A  recital  of  the  evidence  in  some  detail  seems  proper.  Mr. 
Wulzen,  the  grantor,  was  eighty-three  years  old  on  July  26, 
1909.  He  was  in  reasonably  good  health  for  one  of  his  years. 
He  and  his  wife  were  about  to  celebrate  the  fiftieth  anniver- 
sary of  their  marriage.  He  had  gotten  to  a  point  in  life 
where  the  care  of  his  property  annoyed  him,  and  he  told  Mrs. 
Wulzen  that  he  **did  not  wish  to  be  longer  bothered  with  it," 
and  that  he  would  give  her  the  property  to  do  with  as  she 
wished.  The  services  of  a  notary  public  were  thereupon  en- 
gaged, and  he  drew  deeds  conveying  the  property  from  the 
husband  to  the  wife,  which  on  their  face  are  absolute  and 
unconditional.  These  deeds  were  executed,  and  the  parties 
being  both  present,  the  deeds  were,  under  the  direction  of  the 
notary,  who  was  also  present,  delivered  by  Mr.  Wulzen  man- 
ually to  Mrs.  Wulzen.  The  notary  was  permitted  to  testify 
that  this  delivery  was  "without  condition."  Mrs.  Wulzen, 
after  keeping  the  deeds  about  the  house  for  a  few  days,  handed 
them  to  a  son  of  the  parties  with  instructions  to  place  them  in 
a  safe  deposit  box,  which  the  son  did.  This  box  was  rented 
in  the  name  of  the  grantee  and  this  son.  Mr.  Wulzen,  the 
grantor,  although  he  had  access  to  it,  never  visited  it.  No 
change  was  made  after  the  making  of  the  deeds  in  the  manner. 
of  dealing  with  the  property.  Mrs.  Wulzen  gave  directions' 
as  to  any  necessary  repairs  or  alterations  of  the  property  as 
she  had  always  done,  and  the  rent  was  paid  at  the  family  resi- 
dence to  any  member  of  the  family  who  was  present  when  the 
tenant  called  with  it.  There  is  no  evidence,  however,  that  the 
grantor  ever  received  it.  Checks  were,  however,  still  some- 
times drawn  in  his  name  by  tenants  when  payment  was  made 
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by  check.  Thia  money,  received  as  rent,  was  kept  in  the 
house,  used  for  family  expenses  as  needed,  and  when  a  con- 
siderable sum  had  accumulated  from  the  unused  portion 
thereof  it  was  deposited  in  bank  to  the  credit  of  both  the 
firrantor  and  grantee,  a  course  of  business  followed  by  them 
during  many  previous  years.  Both  the  grantor  and  grantee 
had  access  to  the  money  while  in  the  house,  but  there  is  no 
evidence  that  the  grantor  ever  used  any  of  it.  One  and  one- 
half  years  elapsed  after  the  deeds  were  delivered  before  the 
death  of  the  grantor.  He  was  suffering  from  no  lingering  or 
chronic  illness  during  this  time,  and  died  of  an  acute  trouble — 
pneumonia.  The  deeds  were  not  recorded  until  after  the 
grantor's  death,  Mrs.  Wulzen  explaining  that  she  knew  little 
of  business  and  that  they  were  recorded  at  the  suggestion  of 
her  niece,  who,  after  Mr.  Wulzen 's  death,  told  her  that  the 
recording  of  the  deeds  was  necessary. 

Upon  these  facts  so  stated  at  length  we  are  asked  by  the 
appellant  to  say  as  a  matter  of  law  that  the  trial  court  was 
wrong  in  holding  that  these  conveyances  were  not  made  in 
contemplation  of  death.  This  we  cannot  do.  Whether  the 
deeds  were  made  in  contemplation  of  death  and  to  take  effect 
after  death  or  not  were  questions  for  the  trial  court  to  decide 
upon  the  facts  before  it;  and  its  findings  on  that  subject  could 
only  be  disturbed  if  there  were  no  evidence  sufficient  to  sustain 
them.   In  this  case  we  think  the  evidence  sustains  the  findings. 

The  Estate  of  Reynolds,  169  Cal.  600,  [147  Pac.  268],  re- 
lied upon  by  appellant,  is  clearly  distinguishable  from  this 
case.  In  that  case  the  grantor  was  the  victim  of  a  mortal 
disease,  and  knew  when  he  executed  the  deeds  that  his  days 
were  numbered.  Accordingly,  the  lower  court  in  that  case 
found — and  the  supreme  court  sustained  the  finding — that 
the  deeds  were  made  in  contemplation  of  death — a  conclusion 
which  was  inevitable  from  this  and  other  facts  in  evidence  in 
that  matter.  Here  the  grantor  was  in  no  immediate  fear  of 
death.  Although  an  old  man  he  was,  as  has  been  said,  suf- 
fering from  no  disease,  and  was  in  good  health  for  his  years. 
Besides  this,  the  circumstances  under  which  the  deeds  in  this 
case  were  delivered  were  susceptible  at  least  of  the  construc- 
tion that  they  were  absolute,  and  were  made  with  a  distinct 
purpose  other  than  escaping  inheritance  taxes,  viz.,  that  of 
freeing  the  grantor  from  the  burden  of  longer  caring  for  his 
property.    While  it  may  be  conceded  that  if  the  trial  court 
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had  found  that  these  deeds  from  Mr.  to  Mrs.  Wulzen  were 
made  in  contemplation  of  death,  or  to  take  effect  after  the 
grantor's  death,  this  court  would  have  sustained  such  finding, 
still  the  trial  court  having  found  otherwise,  and  its  function 
being  to  place  a  construction  upon  the  evidence  before  it,  and 
it  appearing  to  us  that  the  construction  so  given  the  transac- 
tion is  not  unreasonable,  we  cannot  disturb  its  findings. 
The  judgment  is  affirmed. 

Bichards,  J.,  and  Kerrigan,  J.,  concurred. 


[Civ.  No.  1874.    Second  Appellate  DiBtrict.— June  6,  1917.] 

JAMES  P.  HOGAN,  Respondent,  v.  EARLE  C.  ANTHONY 
et  al..  Appellants.  I 

GONTBACT   FOR    SAUB   OF   MOTOR   TRUCK — ^LEASB   CuI/MINATINO   TRANSAO- 

TION — Rescission. — ^Where,  in  an  action  to  enforce  rescission  of 
a  contract  for  the  purchase  of  a  motor  truck,  it  is  shown  that  on 
the  daj  following  the  making  of  the  contract  the  defendants  exe- 
cuted a  lease  of  the  truck  to  the  plaintiff  which  provided  for  de- 
ferred payments,  evidenced  hj  notes,  and  that  the  truck  was  not 
delivered  until  after  the  execution  of  the  lease  and  notes,  a  judgment 
in  favor  of  the  plaintiff  based  upon  the  rescission  of  the  contract 
without  any  rescission  of  the  lease  is  unwarranted,  as  the  lease  was 
the  conclusion  and  culmination  of  the  transaction  by  which  the 
rights  of  the  parties  must  be  adjudged. 
Id. — Hetakino  of  Truck — Evidence — Findings. — In  this  action  to  en- 
force a  rescission  of  a  contract  for  the  purchase  of  a  motor  truck, 
it  is  held  that  the  findings  that  the  plaintiff,  upon  discovering  the 
untruth  of  the  representations  concerning  the  capacity  of  the  truck, 
informed  defendants  that  the  truck  was  valueless  to  him,  that  he 
returned  it  to  defendants,  and  that  they  accepted  and  received  it, 
has  no  support  in  the  evidence,  hut  that  the  evidence  shows  that 
the  truck  was  seized  by  defendants  for  nonpayment  of  a  deferred 
payment  with  plaintiff's  acquiescence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County,  and  from  an  order  denying  a  new  trial. 
J.  W.  Curtis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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E.  W.  Freeman,  and  Paul  Nourse,  for  Appellants. 
Ralph  E.  Swing,  for  Respondent. 

WORKS,  J.,  pro  tern, — This  is  an  appeal  from  the  judgment 
and  from  an  order  denying  a  motion  for  a  new  trial. 

On  August  12,  1914,  the  appellants,  by  a  writing  which  we 
shall  hereafter,  for  convenience,  call  the  contract,  agreed  to 
sell  respondent  an  automobile  truck  for  the  sum  of  $1,650. 
Of  this  amount  five  hundred  dollars  was  paid  at  the  time, 
under  a  recital  that  it  was  paid  as  a  deposit  to  apply  upon 
the  purchase  price,  and  the  remainder  was  agreed  to  be  met 
in  eleven  monthly  installments  of  one  hundred  dollars  each 
and  an  additional  installment,  at  the  twelfth  month,  of  fifty 
dollars.  On  the  next  day,  the  13th,  the  parties  entered  into 
a  lease  of  the  car,  Hogan  being  the  lessee;  and  he  executed 
notes  to  one  of  the  appellants  for  the  deferred  payments  men- 
tioned in  the  contract.  The  lease  recited  that  the  sum  of  five 
hundred  dollars  had  been  paid  down,  provided  for  the  making 
of  the  twelve  deferred  payments  as  rental,  mentioned  the 
notes  as  having  been  given  of  even  date  with  it,  declared  them 
to  be  a  part  of  the  lease,  fixed  a  term  coincident  with  the  run- 
ning of  the  notes,  and  provided  that  Hogan  might  purchase 
the  truck  at  the  end  of  the  term  for  a  consideration  of  one  dol- 
lar. The  car  was  not  delivered  to  Hogan  until  after  the  execu- 
tion of  the  lease  and  notes,  as  his  own  testimony  shows.  It 
is  also  to  be  stated  that  the  evidence  of  appellants  shows  that, 
at  the  time  the  contract  was  signed,  there  was  an  oral  under- 
standing between  the  parties  that  Hogan  would  on  the  next 
day  execute  notes  to  cover  the  deferred  payments.  This 
Hogan  did  not  deny. 

The  action  is  to  enforce  a  rescission.  The  amended  com- 
plaint sets  up  the  contract  and  alleges  a  delivery  of  the  truck 
under  it,  alleges  that  the  instrument  was  entered  into  by 
Hogan  because  of  the  misrepresentations  of  appellants  con- 
cerning the  capacity  of  the  truck,  that  the  lease  and  notes  were 
executed  without  consideration,  and  that  Hogan  returned  the 
truck  upon  discovering  the  untruth  of  the  representations. 
It  also  presents  the  other  allegations  necessary  to  the  complete 
statement  of  such  a  cause  of  action,  and  demands  judgment 
for  a  return  of  the  money  and  of  the  notes.  The  trial  court 
found  with  respondent,  and  rendered  judgment  accordingly. 
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The  appellants  contend  that  yarious  of  the  findings  are  not 
supported  by  the  evidence,  but,  so  far  as  the  points  presented 
by  them  in  that  regard  are  necessary  to  be  discussed  in  this 
opinion,  the  position  of  the  appellants  may  be  summarized 
thus:  They  insist  that  the  attempted  rescission  of  the  con- 
tract can  boot  the  respondent  nothing,  for  the  reason  that  the 
instrument  did  not  evidence  the  final  agreement  between  the 
parties,  but  that  their  respective  obligations  must  be  measured 
by  the  terms  of  the  lease. 

It  has  been  determined  in  many  instances,  particularly,  in 
this  state,  in  the  case  of  Houser  dk  Haines  Mfg.  Co.  v.  Har- 
grove, 129  Cal.  90,  [61  Pac.  660],  that  a  completed  sale  of 
property  cannot  afterward  be  changed  to  a  conditional  sale. 
In  the  case  cited,  sale  and  delivery  had  been  entirely  con- 
summated and  the  transaction  was  attempted  to  be  altered  two 
months  later  by  a  new  and  conditional  agreement.  The  situa- 
tion here  is  quite  different.  The  facts  above  stated,  and  the 
entire  record,  which  we  have  gone  over  carefully,  disclose  a 
situation,  during  the  period  between  the  execution  of  the 
contract  and  the  execution  of  the  lease,  in  which  the  parties 
were  engaged  in  closing  a  single  transaction.  Of  this  transac- 
tion, the  lease  was  the  conclusion  and  the  culmination,  and 
by  it  must  the  rights  of  the  parties  be  judged.  The  respondent 
does  not  claim  to  have  rescinded  the  lease.  He  denies  its  ex- 
istence and  expressly  relies  upon  an  alleged  rescission  of  the 
contract,  a  paper  merely  preliminary  to  the  lease  and  which 
was  abrogated  by  it.  The  findings  to  which  appellants  take 
exception  are  not  sustained  by  the  evidence. 

One  of  the  findings  objected  to  by  the  appellants  is  to  the 
effect  that  respondent,  upon  discovery  of  the  untruth  of  the 
representations  appellants  had  made  to  him,  informed  them 
that  the  truck  ^^  could  not  be  used  by  him  in  his  said  business 
in  the  manner  represented  by  defendants  and  that  it  was 
valueless  to  him,"  and  that  on  September  18,  1914,  he  re- 
turned it  to  them  and  they  ''accepted  and  received"  it.  The 
appellants  claim,  under  appropriate  allegations  of  the  answer, 
that  the  truck  was  seized  by  them  on  the  date  mentioned  in 
the  finding,  under  a  provision  in  the  lease,  for  Hogan's  failure 
to  pay  the  first  installment  note,  which  fell  due  on  September 
13th,  and  that  Hogan  acquiesced  in  the  seizure.  The  finding 
has  no  support  in  the  evidence,  but,  on  the  other  hand,  the 
theory  of  appellants  as  to  the  seizure  of  the  truck  is  directly 
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■UBtained  by  it.  Hogan  himself  testified  as  follows  as  to  what 
happened  between  him  and  a  representative  of  appellants  from 
September  13th,  when  the  first  note  fell  due,  to  September  18th, 
when  he  parted  with  possession  of  the  truck  after  having  used 
it  in  his  business  for  over  a  month:  '*!  told  him  how  it  was 
acting  •  .  •  and  he  said,  ^Well,  you've  got  to  pay  that  hun- 
dred dollars,'  or  *  There  is  a  hundred  dollars  due,'  and  I  said, 
'No,  I  am  not,'  and  he  said,  ^If  you  don't  we  will  make  you,' 
and  I  said,  'All  right;  come  and  take  it  if  you  want  it,  but 
I  am  not  going  to  pay  any  more  until  you  make  some  settle- 
ment I  want  somebody  to  come  out  here  that  knows  some- 
thing about  it.  I  am  willing  to  do  anything  agreeable,  but 
I  am  not  going  to  pay  $100.00  until  something  is  done'; 
and  he  said,  'Well  come  and  take  the  truck,'  and  I  said,  'All 
right,'  and  he  •  •  •  drove  off."  Later,  but  between  the  same 
dates,  there  was  another  meeting.  Hogan  says  this  is  what 
occurred:  "He  spoke  about  the  truck  and  about  the  hundred 
dollars,  and  wanted  to  know  if  I  was  going  to  pay  it,  and  I 
said  'No,'  and  he  said,  'I  am  going  to  take  the  truck,'  and  I 
said,  'All  right,  but  I  think  it  would  be  better  to  make  some 
settlement  about  it'  'Well,'  he  said,  *if  you  want  to  pay 
the  one  hundred  dollars;  if  you  don't  I  will  take  the  truck.' 
I  said,  'I  will  go  down  to  the  ice-house  and  take  the  load  off.' 
'All  right,'  he  said,  'I  will  go  down';  he  got  in  the  machine 
and  went  down.  He  said,  'Don't  you  think  you  had  better 
pay  this  notet'  I  said,  'I  am  not  going  to.  This  truck  is  no 
good  to  me  and  I  will  not  pay  any  more  money  on  it.'  He 
said,  'I  will  tie  this  truck  up,'  and  I  said,  'Can  you  do  itf 
and  he  said,  'I  have  got  the  papers  right  in  my  pocket  to  do 
it,*  and  he  said:  'If  you  don't  want  to  give  it  up  I  will  go  up 
town  and  get  an  oflScer  and  tie  it  right  up,'  and  I  said,  'You 
need  not  do  that;  if  you  want  the  truck  I  will  put  it  any- 
where you  say  so,'  and  he  said,  'Take  it  to  that  garage,'  and 
I  said,  'All  right'  I  took  it  to  the  house,  took  the  body  off 
and  took  it  down." 

This  is  all  that  occurred  in  connection  with  the  surrender  of 
the  truck  or  in  an  attempt  to  effect  a  rescission,  except  that 
more  than  two  months  after  the  car  was  taken  away  Hogan 
wrote  a  letter  to  applicants,  in  which  he  demanded  a  return 
of  his  money  and  of  the  twelve  promissory  notes,  and  said, 
"This  truck,  as  you  know,  was  not  as  represented,  and  has 
been  returned  to  you." 
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These  circumstances  fail  to  show  a  rescission,  even  of  the 
contract.  ' 

It  is  unnecessary  to  consider  any  of  the  other  points  pre- 
sented by  the  appellants.  The  judgment  and  order  are  re- 
versed and  the  cause  remanded. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  4,  1917. 


[CiT.  No.  1831.    Second  Appellate  District.— June  6,  1917.] 

RANDOLPH  FRUIT  COMPANY  (a  Corporation),  Appel- 
lant, V.  G.  W.  GALBREATH,  Respondent. 

Marketing  of  Orange  Crop — Settlement  foe  Sales — Alleged  Over- 
payments NOT  Recoverable. — In  this  action  by  a  corporation  en- 
gaged in  handling  and  marketing  fruit  to  recover  back  a  portion 
of  the  money  paid  to  the  defendant  in  the  marketing  of  his  crop 
of  oranges  and  grape  fruit,  on  the  theory  that  the  prices  quoted 
by  it  were  not  net  prices,  but  subject  to  other  charges  and  condi- 
tions of  the  market  not  at  the  time  known  to  the  plaintiff,  it  is 
held,  that  while  it  was  the  understanding  that  plaintiff's  packing 
and  sale  charges  were  to  be  made  against  defendant,  the  plaintiff 
could  not  recover  such  alleged  overpayments,  since,  even  though  the 
transaction  amounted  to  an  agency,  and  not  a  sale,  the  company 
could  not  upon  the  representations  made,  dispute  the  correctness 
of  the  returns  made  on  sales. 

Id. — Agency — Sale  of  Fruit — Correctness  of  Returns — ^When  not 
DISPUTA.BLE. — An  agent  who  represents  to  his  principal  that  fruit 
was  being  sold  at  a  certain  definite  price,  and  makes  returns  ac- 
cordingly, may  not  be  permitted  to  dispute  the  correctness  of  his 
returns  and  later  attempt  to  charge  his  principal  with  a  greater 
amount  of  deductions,  where  no  reasonable  ground  of  error  or  ex- 
cusable mistake  is  shown. 

APPEAL  from  an  order  of  the  Superior  Court  of  the 
County  of  San  Bernardino  denying  a  new  trial.  Frank  F. 
Oster,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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W.  W.  Butler,  for  Appellant 
Halsey  W.  Allen,  for  Respondent. 

JAMES,  J. — This  action  was  brought  by  the  plaintiff  to 
recover,  as  for  money  paid  out  at  the  instance  and  request  and 
for  the  beneiSt  of  defendant,  the  sum  of  $617.49,  together  with 
interest.  Judgment  was  for  the  defendant.  The  appeal  is 
taken  from  an  order  denying  plaintiff's  motion  for  a  new  trial 
and  is  presented  on  the  judgment-roll  and  a  statement  of  the 
case. 

Plaintiff,  in  1912,  was  engaged  in  the  handling  and  market- 
ing of  fruit.  In  the  same  year  defendant  was  the  owner  of 
an  orchard  which  was  then  producing  oranges  and  grape  fruit. 
The  orchard  was  located  in  San  Bernardino  County,  Cali- 
fornia, while  the  defendant  was  a  resident  of  the  city  of  St« 
Louis,  Missouri.  In  the  year  mentioned,  one  of  plaintiff's 
officers,  having  apparently  observed  that  there  was  some 
especially  fine  fruit  in  the  orchard  of  defendant,  wrote  to  the 
defendant  this  letter: 

''Dear  Sir:  We  were  very  much  surprised  to  learu  that  you 
had  sold  your  oranges  at  Highland  and  felt  sure  that  you  did 
not  know  the  condition  there — therefore  took  the  liberty  of 
wiring  you  the  facts  in  the  case.  A  few  days  ago,  since  the 
frost,  I  made  a  careful  inspection  of  your  orchard,  and  have 
no  hesitancy  in  pronouncing  your  crop  the  finest  oranges  I 
ever  saw;  they  are  not  frozen  nor  did  I  find  any  evidence  of 
frosted  fruit.  It  was  only  now  and  then  that  a  tree  in  the 
top  and  the  young  shoots  showed  any  evidence  of  being 
touched,  but  the  fruit  is  in  perfect  condition.  Your  sizes  are 
exceptional  for  this  year.  The  majority  of  the  oranges  from 
other  groves  are  small  and  owing  to  the  cold  weather  will  not 
size  up  sufficiently  to  make  them  merchantable.  This  makes 
fruit  of  good  size,  such  as  yours,  command  a  premium. 

"I  was  afraid  that  they  had  misrepresented  to  you  that  the 
fruit  was  frozen,  and  not  knowing  the  exact  condition,  that 
you  had  not  received  the  market  value,  took  the  liberty  of 
telegraphing  you.  We  have  received  your  wire  in  reply,  in- 
structing us  to  call  Mr.  Norton,  which  we  did  immediately  on 
receipt  of  same  but  found  him  away  from  home.  However. 
Mrs.  Norton  answered  the  telephone  and  advised  me  that 
she  had  received  a  telegram  from  you  and  was  then  endeavor 
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ing  to  reach  Mr.  Norton,  on  the  phone  at  Bialto.  She  stated 
that  he  would  return  this  evening  and  she  would  have  him 
call  me  on  the  phone.  I  will  advise  you  as  soon  as  I  have  a 
talk  with  him  as  to  just  what  is  the  status  of  affairs  regard- 
ing the  sale.  Yours  very  truly, 

*'W.  O.  Randolph.'* 

To  this  letter  defendant  made  reply,  stating  that  he  had 
then  pending  a  deal  to  sell  his  fruit  on  the  trees,  but  had  not 
signed  the  contract.  He  requested  plaintiff  to  get  in  touch 
with  his  overseer  and  to  cover  fully  any  offer  the  plaintiff 
had  to  make  and  to  state  the  price  that  plaintiff  believed  the 
fruit  would  bring.  This  last  information  was  contained  in  a 
telegram  to  which  plaintiff  made  the  following  reply: 

''Examined  your  orange  crop  yesterday  again,  also  had  a 
talk  today  with  Norton.  If  you  will  allow  me  handle  your 
crop  and  use  my  judgment  will  net  you  a  great  deal  more 
money  than  you  have  been  offered.  Your  oranges  and  grape 
fruit  is  in  fine  condition  and  by  moving  it  slowly  when  we 
have  good  orders  you  will  be  more  than  satisfied  with  results. 
I  can  put  it  out  on  our  orders  we  can  move  half  car  your  grape 
fruit  now  two  fifty  f.  o.  b.  Highland.  I  feel  sure  can  sell 
your  oranges  at  dollar  sixty-five  to  two  dollars  f .  o.  b.  Please 
answer  promptly.  Holding  grape  fruit  order  open  until  hear 
from  you.  My  advice  is  that  the  bulk  of  the  crop  should  not 
be  moved  before  the  first  of  March  to  lighten  up  some  of  the 
trees. 

"W.  O.  Randolph." 

Defendant  made  reply  by  a  lengthy  letter.  In  that  letter  he 
stated  that  he  had  theretofore  felt  disposed  to  sell  the  fruit  on 
the  trees,  but  that  he  had  finally  decided  to  let  the  fruit  go 
through  plaintiff's  house  ''with  the  understanding  of  course 
that  if  I  am  not  satisfied  with  the  results  obtained  I  would 
have  the  privilege  of  changing  to  other  packing-houses.''  He 
added:  "I  wired  you  last  night,  and  also  notified  Norton,  and 
instructed  him  to  have  the  grape  fruit  picked  and  delivered 
to  you  on  request;  also  to  pick  the  balance  of  the  fruit  from 
time  to  time  as  requested  by  you."  Instructions  were  also 
contained  in  the  letter  directing  deposits  to  be  made  on  account 
of  sales  with  a  bank  in  the  city  of  San  Bernardino,  and  also 
regarding  records  of  weights  to  be  furnished.  A  telegram 
was  also  sent  by  the  defendant,  advising  the  plaintiff  that  he 
had  instructed  his  superintendent  to  pick  the  grape  fruit  and 
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fill  the  order  mentioned  in  the  previous  commnnieation  of  the 
plaintiff.  Shortly  thereafter  plaintiff  wired  the  defendant 
that  it  had  ''sold  two  cars  your  oranges  for  immediate  ship- 
ment at  one  dollar  ninety  cents  f.  o.  b."  The  reply  came  im- 
mediately: "Have  instructed  Norton  to  have  two  cars  of 
oranges  picked.  Sold  at  one  ninety  f.  o.  b.  Before  selling 
more  wire  price  first  as  may  not  want  to  sell  but  hold  for 
higher  market.''  From  time  to  time  plaintiff  made  deposits 
to  the  credit  of  defendant  in  the  San  Bernardino  bank  desig- 
nated by  the  defendant.  Defendant  later  wrote  making  some 
complaint  and  asking  for  particulars  as  to  sales  made  and  the 
reply  came  in  the  course  of  time.  One  of  the  inquiries  was 
regarding  the  two  carloads  of  oranges  which  the  defendant 
was  advised  were  to  be  sold  for  the  price  hereinbefore  men- 
tioned. Touching  that  matter,  the  letter  of  the  plaintiff  con- 
tained this  statement:  ''In  remitting  you  on  the  759  boxes  at 
the  above  prices,  less  our  packing  and  selling  charge  of  47^ 
cents  a  box,  we  are  paying  you  for  the  fruit  on  the  basis  on 
which  it  was  sold.**  Other  statements  contained  in  the  letter 
were  of  similar  import.  However,  a  number  of  months  after 
the  shipment  of  the  crop,  or  that  portion  of  it  handled  by  the 
plaintiff,  this  action  was  brought  wherein  the  plaintiff  sought 
to  recover  back  a  portion  of  the  money  so  paid  to  the  defend- 
ant, the  claim  being  that  this  money  was  paid  as  advances 
and  not  as  for  a  concluded  sale  of  the  fruit.  There  is  no 
dispute  but  that  if  it  were  a  fact  that  the  oranges  and  grape 
fruit  were  sold  at  the  prices  stated  by  the  plaintiff  in  its  let- 
ters and  telegrams,  there  was  made  by  reason  of  the  alleged 
advances  no  excess  payment  over  such  prices  to  the  defendant. 
Plaintiff's  position  is  that  the  entire  transaction  was  an  open 
matter,  and  that  when  in  its  letters  and  telegrams  a  pnce  was 
referred  to,  that  price  was  not  a  net  price  to  the  defendant 
but  was  subject  to  other  charges  and  conditions  of  the  eastern 
market  not  at  the  time  known  to  the  plaintiff.  This  position 
is  not  at  all  borne  out  by  the  statements  of  the  plaintiff  as  con- 
tained in  its  various  letters  and  telegrams,  especially  in  that 
letter  written  in  reply  to  the  defendant  when  the  latter  com- 
plained about  the  returns  and  asked  for  more  specific  account- 
ing. Defendant  was  told,  for  instance,  that  "in  remitting 
you  on  the  759  boxes  at  the  above  prices,  less  our  packing 
and  selling  charge  of  471^  cents  a  box,  we  are  paying  you  for 
the  fruit  on  the  basis  on  which  it  was  sold."  It  is  plain 
enough  that  the  understanding  to  be  derived  from  the  various 
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communications  passing  between  the  two  parties,  was  that  the 
packing  and  sales  charges  were  to  be  made  against  the  defend- 
ant. However,  when  the  defendant  was  informed  that  fruit 
had  been  sold  at  a  certain  price  f .  o.  b.  at  the  shipping  point, 
the  language  used  leaves  little  room  for  misunderstanding. 
The  price  to  be  returned  was  either  the  price  mentioned  when 
the  fruit  was  on  board  cars  after  being  handled  and  packed 
by  the  plaintiff,  or  those  specific  terms  could  mean  nothing 
whatsoever.  The  trial  judge  found  that  the  various  advances 
had  been  made  by  way  of  settlement.  Whether  we  shall  say 
that  the  transactions  between  the  plaintiff  and  the  defendant 
amounted  to  a  sale  of  the  defendant's  fruit  to  the  plaintiff,  or 
whether  we  shall  say  that  the  plaintiff  was  operating  merely 
as  an  agent,  to  our  minds  the  conclusion  must  be  the  same, 
and  that  conclusion  sustains  the  judgment  of  the  trial  court. 
Viewing  the  case  as  one  of  agency  only,  from  all  of  the  testi- 
mony it  may  very  properly  be  deduced  that  the  agent  repre- 
sented to  its  principal  that  fruit  was  being  sold  at  a  certain 
definite  price  and  made  returns  accordingly.  In  such  a  case 
the  agent  may  not  be  permitted  to  dispute  the  correctness  of 
his  returns  and  later  attempt  to  charge  his  principal  with  a 
greater  amount  of  deductions,  where  no  reasonable  ground  of 
error  or  excusable  mistake  is  shown.  It  is  very  commonly 
held  that  a  factor  may  by  his  words  and  acts  make  himself 
liable  to  an  accounting  for  a  specific  price  where  goods  are 
intrusted  to  his  possession  and  for  sale.  (Mechem  on  Agency, 
sec.  2557.)  In  the  communications  passing  from  the  plaintiff 
to  the  defendant,  wherein  the  price  to  be  obtained  for  the 
oranges  and  grape  fruit  was  mentioned,  it  very  clearly  ap- 
pears that  the  plaintiff  intended  to  represent  to  the  defendant 
that  the  price  mentioned  was  the  one  at  which  the  fruit  had 
been  actually  bargained  for.  We  think  these  circumstances 
sufficient  to  charge  the  agent  accordingly. 

Appellant  suggests  in  conclusion  that  the  calculation  made 
by  the  trial  juage  was  erroneous  in  that  if  his  deductions  were 
followed  a  greater  amount  would  be  due  the  defendant  than 
the  fact  was  actually  determined  to  be.  If  the  trial  judge 
made  such  error,  it  was  an  error  in  favor  of  the  plaintiff,  and 
we  think  in  no  wise  argues  against  the  conclusions  before  ex- 
pressed. 

The  order  is  affirmed. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tern.,  concurred. 
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[CIt.  No.  1646.    Second  Appellate  District.— June  6,  1917.] 

PASADENA  REALTY  COMPANY  (a  Corporation),  Appel- 
lant, V.  W.  H.  CLUNE,  Respondent. 

Appeal  from  Judgment — Aivternative  Method — Portions  of  Record 
Belied  Upon — Failure  to  Print  in  Brief. — Where  an  appeal  is 
taken  from  a  judgment  under  the  alternative  method,  it  is  the  duty 
of  the  appellant  to  print  in  his  brief,  or  in  a  supplement  appended 
thereto,  such  portions  of  the  record  as  he  desires  to  call  to  the 
attention  of  the  appellate  court,  and  where  he  does  not  do  so,  and 
merely  makes  reference  in  the  brief  to  the  transcript  on  file  by  page, 
the  points  made  for  reversal  cannot  be  considered. 

Id. — ^Printing  of  Matters  Beued  upon  in  Brief — ^Purpose  of  Stat- 
ute.— ^The  purpose  of  the  statute  requiring  the  matters  relied  upon 
to  be  printed  in  the  brief,  is  not  only  for  the  benefit  of  the  appel- 
late court,  but  also  for  the  benefit  of  the  respondent,  and  a  mere 
reference  to  the  transcript  on  file  in  the  appellate  court  by  page, 
would  compel  the  respondent  to  visit  the  office  of  the  clerk  of  the 
eoart  and  inspect  the  transcript 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Orant  Jackson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  J.  Willitt,  and  William  A.  Spill,  for  Appellant 

Valentine  &  Newby,  for  Respondent. 

JAMES,  J. — This  action  was  brought  to  recover  an  amount 
of  money  alleged  to  be  owing  to  the  plaintiff  by  the  defendant. 
After  hearing  the  evidence  introduced  on  behalf  of  the  plain- 
tiff, the  trial  court,  on  motion,  ordered  judgment  of  nonsuit, 
which  was  duly  entered.  This  appeal  was  then  taken  from 
that  judgment.  The  appeal  was  taken  under  the  alternative 
method;  the  typewritten  transcript  of  the  judgment-roll  and 
evidence  comprising  more  than  two  hundred  pages. 

The  appellant  in  its  opening  brief,  in  order  to  illustrate  the 
argument  made,  refers  to  various  parts  of  the  record  and  testi- 
mony by  reference  to  the  typewritten  transcript,  giving  the 
page  thereof,  but  prints  no  portion  of  that  testimony  in  the 
brief,  except  one  letter  which  is  shown  to  have  passed  from 
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the  defendant  to  the  plaintiff.  Respondent  urges  the  objee- 
tion  that  under  such  a  condition  of  the  brief  of  appellant,  the 
points  made  for  reversal  are  without  su£Scient  showing  as  to 
the  state  of  the  record  to  entitle  them  to  be  considered. 
Under  the  provisions  of  the  statute  regulating  appeals  under 
the  alternative  method,  we  are  compelled  to  agree  wholly  with 
this  contention.  Section  953c  of  the  Code  of  Civil  Procedure, 
referring  to  appeals  taken  under  the  alternative  method,  pro- 
vides, in  part,  as  follows:  "...  Said  record  shall  be  filed 
with  the  derk  of  the  court  to  which  the  appeal  is  taken  and 
no  transcript  thereof  need  be  printed.  In  filing  briefs  on  said 
appeal  the  parties  must,  however,  print  in  their  briefs,  or  in 
a  supplement  appended  thereto,  such  portions  of  the  record 
as  they  desire  to  call  to  the  attention  of  the  court."  Appel- 
lant, as  respondent  suggests,  has  failed  to  comply  with  the 
mandatory  direction  of  the  statute.  In  order  to  ascertain 
whether  there  is  merit  in  the  contentions  of  appellant,  the 
court  would  be  compelled  to  examine  the  typewritten  tran- 
script and  look  therein  for  the  testimony  and  copies  of  the 
documents  relied  upon,  instead  of  in  the  brief  of  appellant 
where  such  testimony  and  records  should  have  been  printed. 
This  the  court  is  not  required  to  do.  (Marcv^ci  v.  Vowinckel, 
164  Cal.  693,  [130  Pac.  430] ;  Wills  v.  Woolmr,  21  Cal.  App. 
528,  [132  Pac.  283] ;  MUler  v.  Oliver,  174  Cal.  407,  [163  Pac. 
357].)  It  may  be  further  observed  that  we  think  the  sugges- 
tion of  respondent  is  well  made  when  it  is  said  that  the  pur- 
pose of  the  statute  requiring  the  matters  relied  upon  to  be 
printed  in  the  brief,  is  not  only  for  the  benefit  of  the  ap- 
pellate court,  but  also  for  the  benefit  of  the  respondent.  The 
typewritten  transcript  under  the  alternative  method  is  filed  in 
the  appellate  court,  and  it  is  a  very  reasonable  requirement  that 
the  respondent  when  served  with  the  appellant's  brief  should 
have  before  him  as  a  part  of  that  brief  a  showing  of  the  pre- 
cise matters  in  printed  form  which  he  is  called  upon  to  reply 
to.  A  mere  reference  to  the  transcript  on  file  by  page,  as 
made  in  the  appellant's  brief,  would  compel  the  respondent  to 
visit  the  office  of  the  clerk  of  the  court  and  inspect  the  re- 
porter's transcript.  The  alternative  method  has  disadvantages 
in  practice.  The  hope  may  be  expressed  that  some  time  the 
legislature,  having  in  mind  the  idea  of  simplifying  procedure, 
will  furnish  to  the  bar  and  the  courts  one  method  of  appeal 
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only,  or  repeal  the  statutory  rules  of  procedure  and  leave 
these  matters  for  regulation  by  rules  of  court. 
The  judgment  appealed  from  is  affirmed. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tern,,  concurred. 


[Crim.  No.  546.    Second  Appellate  District. — June  0,  11>17.] 

In  the  Matter  of  the  Application  of  WOO  HAH  for  Writ  of 
Habeas  Corpus. 

CiuinNAL  Law — Commitment  by  Qtt  Poucx  C6uet— Suwicienct  or 
— ^Habeas  Corpus. — A  defendant  is  not  entitled  to  his  discharge 
npon  habeas  corpus  under  a  commitment  of  a  citj  police  court 
reciting  that  the  petitioner  was  on  a  stated  day  convicted  of  the 
erime  of  violating  the  poison  law,  on  the  ground  that  the  commit- 
ment did  not  sui&ciently  describe  the  offense,  in  the  absence  of  anj 
statute  prescribing  the  form  of  commitments  in  such  courts,  and 
it  being  shown  that  the  court  had  jurisdiction  of  the  erime. 

Id. — ^Remedy  by  Appeau — There  is  no  statute  affecting  police  courts 
which  prescribes  any  particular  form  which  a  commitment  shaU 
have.  The  judgment  of  the  court  as  entered  is  expressed  by  re- 
cital in  the  commitment.  For  any  error  or  irregularity  in  the 
judgment  or  the  entry  thereof,  the  remedy  is  by  appeal. 

APPLICATION  for  a  Writ  of  Habeas  Corpus  originally 
made  to  the  District  Court  of  Appeal  for  the  Second  Appellate 
District  to  obtain  the  discharge  of  the  petitioner  from  the  cus- 
tody of  the  chief  of  police. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  B.  Conlin,  for  Petitioner. 

Erwin  W.  Widney,  City  Prosecutor,  and  Lyle  Pendegast, 
Chief  Deputy  City  Prosecutor,  for  Respondent. 

JAMES,  J. — Petitioner  by  writ  of  habeas  corpus  seeks  to 
be  discharged  from  the  custody  of  the  chief  of  police  of  Los 
Angeles  City.  Several  grounds  are  assigned  in  his  petition, 
but  at  the  oral  argument  the  only  point  insisted  upon  was 
that  the  commitment  issued  was  so  lacking  in  its  statements 
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of  essentials  as  to  make  it  void ;  particularly  that  no  offense 
is  described  therein.  The  commitment  recited  that  on  the 
nineteenth  day  of  May,  1917,  petitioner  was  convicted  before 
a  police  judge  of  the  city  of  Los  Angeles  "of  the  crime  of 
violating  poison  law,  committed  in  said  city  of  Los  Angeles 
on  or  about  the  18th  day  of  May,  1917."  It  is  admitted  that 
there  is  a  general  statute  of  the  state  not  contained  in  any  of 
the  sections  of  the  code  (Stats.  1907,  p.  124,  and  as  later 
amended  [Stats.  1913,  p.  692]),  whereby  the  handling  of 
poisonous  substances  is  designed  to  be  regulated  and  for  the 
violation  of  different  provisions  of  the  act  a  person  is  liable 
to  conviction  for  misdemeanor.  The  police  court  of  the  city 
of  Los  Angeles,  it  is  also  admitted,  has  jurisdiction  of  the 
offenses  created  by  that  statute.  The  wording  in  the  commit- 
ment whereby  the  offense  of  which  the  petitioner  was  con- 
victed is  described,  does  indicate  that  the  act  creates  offenses 
of  which  the  police  court  had  jurisdiction,  and  we  think  the 
language  used  was  sufficiently  definite  for  the  purpose.  At 
least,  definite  enough  so  that  it  may  not  be  said  that  the  com- 
mitment exhibited  here  is  one  which  is  void  upon  its  face.  Con- 
ceding that  the  commitment  might  have  been  more  definite  in 
the  description  contained  therein  of  the  offense,  is  not  to  say 
that  such  a  commitment  furnishes  no  warrant  for  the  holding 
of  petitioner.  In  the  case  of  People  v.  Kelly,  120  Cal.  271, 
[52  Pac.  587],  the  clerk  had  omitted  to  observe  the  provisions 
of  section  1207  of  the  Penal  Code  directing  him  to  make  a 
statement  of  a  certain  fact  in  his  entry  of  judgment.  The 
court  said  that  the  omission  to  make  the  required  statement 
was  an  irregularity  and  that  the  judgment  was  erroneous. 
The  court  observed,  however;  "But  this  omission  does  not 
render  the  judgment  void.  The  court,  having  jurisdiction 
under  proper  circumstances  to  render  a  judgment  of  the  char- 
acter involved,  the  absence  of  such  recitals  from  the  judgment 
does  not  make  it  void,  however  erroneous.  All  that  is  neces- 
sary as  against  this  objection,  is  that  the  judgment  shall  suffi- 
ciently express  that  which  is  adjudged;  it  need  contain  no 
recital  of  the  facts  upon  which  it  is  based."  The  case  of  Ex 
parte  Murray,  43  Cal.  455,  is  cited  by  the  prosecuting  attorney 
and  is  in  point.  There  is  no  statute  affecting  police  courts 
which  prescribes  any  particular  form  which  the  commitment 
shall  have.  The  judgment  of  the  court  as  entered  is  expressed 
by  recital  in  the  commitment.    For  any  error  or  irregularity 
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in  the  judgment  or  the  entry  thereof,  petitioner  here  has  his 
remedy  by  appeal. 

The  writ  is  discharged  and  petitioner  remanded  to  the  cus- 
tody of  the  chief  of  police  of  Los  Angeles  City. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tern.,  concurred. 


[CSv.  No.  1857.    Second  Appellate  District. — June  6,  1917.] 

WARMAN  STEEL  CASTING  COMPANY  (a  Corporation), 
Respondent,  v.  REDONDO  BEACH  CHAMBER  OP 
COMMERCE,  Appellant. 

Contract— CONSTRUCTION  of  Factobt— Agreement  Between  Cham- 
BEB  OF  Commerce  and  Corporation — Payment  of  Bonus — Ex- 
tent OF  Liability. — An  agreement  between  a  voluntary  organiza- 
tion of  residents  of  a  city  and  a  corporation  desirous  of  locating  a 
factory  therein,  that  the  corporation  would  erect  the  factory  and 
that  the  organization  would  upon  proof  that  the  corporation  had 
spent  certain  sums  in  wages  to  employees,  pay  the  corporation  a 
bonus,  to  be  raised  by  contributions,  and  that  before  execution  of 
the  agreement  each  would  show  the  other  that  the  necessary  cash 
had  been  provided  in  fact,  is  not  to  be  construed  as  an  agreement 
by  the  organization  or  its  members  to  pay  the  bonus  at  all  events, 
but  as  an  agreement  to  pay  from  a  certain  particular  fund,  and 
where  the  corporation  waived  the  right  to  have  the  fund  secured 
in  advance,  and  was  paid  the  full  amount  collected,  it  cannot  hold 
the  members  primarily  liable  for  the  unpaid  bonus. 

Id. — Voluntary  Association — Pleading — Parties. — A  voluntary  as- 
sociation of  residents  of  a  city  organized  for  the  purpose  of  pro- 
moting public  welfare,  and  from  which  the  members  derived  no 
specific  individual  profit  or  profit  different  from  that  which  would 
accrue  to  the  municipal  community,  is  not  engaged  in  any  business^ 
within  the  meaning  of  section  388  of  the  Code  of  Civil  Procedure, 
providing  that  persons  associated  in  "business"  and  transacting  it 
under  a  common  name  may  be  sued  by  such  name,  and  that  judg- 
ment may  be  taken  against  members  served,  though  not  named  aa 
parties. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
Leslie  B.  Hewitt,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
M.  A.  Albee,  and  Frank  L.  Perry,  for  Appellant 
W.  H.  Fuller,  for  Respondent. 

JAMES,  J. — The  appeal  in  this  case  is  taken  by  the  defend- 
ant named  in  the  title  and  by  J.  H.  Cavanah  and  W.  J.  Hess 
from  an  adverse  judgment,  and  from  an  order  denying  to 
appellants  a  new  trial. 

The  Redondo  Beach  Chamber  of  Commerce  was  a  voluntary 
organization  of  residents  of  the  city  of  Redondo  Beach.  A 
set  of  by-laws,  which  constituted  the  only  written  evidence  as 
to  the  purposes  of  the  association  and  the  obligation  of  its 
members,  contained  preliminarily  this  declaration :  *  *  The  object 
of  this  organization  shall  be  to  secure  attractions  and  public 
entertainments ,-  to  foster  and  encourage  commerce ;  stimulate 
home  trade ;  secure  manufactures ;  improve  and  beautify  streets 
and  parks;  attract  tourists;  induce  immigration  and  to  obtain 
the  organized  efforts  of  our  citizens  for  the  better  promotion  of 
the  best  interests'of  Redondo  Beach."  The  plaintiff  corpora- 
tion was  desirous  of  securing  a  site  for  a  factory  and  the  Cham- 
ber of  Commerce  of  Redondo  Beach  was  desirous  of  securing 
the  factory  to  be  located  in  its  city.  After  a  number  of  confer- 
ences, a  written  proposal  was  prepared  by  the  Chamber  of 
Commerce,  which  proposal  was  accepted  in  writing  by  the 
plaintiff.  One  of  the  offers  contained  in  this  proposal  as  made 
on  behalf  of  the  chamber  was  to  pay  a  cash  bonus  to  the  plain- 
tiff upon  certain  conditions  being  fulfilled.  In  this  writing  it 
was  stated:  **As  you  are  aware,  we  represent  the  entire  citizen 
body  of  Redondo  Beach,  and  the  fund  we  propose  to  raise 
must  come  from  workers  themselves,  as  our  crop  of  capitalists 
is  very  small  indeed."  The  agreement  for  the  payment  of 
the  bonus  was  expressed  by  the  following  term:  '*The  Cham- 
ber of  Commerce  agrees  to  give  the  Warman  Steel  Co.  the 
sum  of  two  thousand  dollars  in  cash,  payable  as  follows  upon 
the  completion  of  the  plant  and  the  operation  thereof;  $1000 
to  be  paid  by  the  trustee  holding  the  fund  of  the  Chamber  of 
Commerce,  upon  the  Warman  Steel  Co.  furnishing  proof  that 
they  have  expended  in  wages  to  employees  (exclusive  of  con- 
struction cost,  salaries  of  o£Scials  and  like  expenses)  the  sum 
of  $20,000,  and  an  additional  $1000  when  they  have  paid  out 
in  like  manner  a  second  amount  of  $20,000.    Both  the  Re- 
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dondo  Beach  Chamber  of  Commerce  and  the  Warman  Steel 
Co.  agree  that  before  the  execution  of  any  agreement  as  here- 
inbefore proposed,  they  will  show  to  the  satisfaction  of  each 
other  that  the  cash  necessary  to  the  erection  and  beginning  of 
operation  of  the  steel  plant  npon  one  side,  and  the  payment 
of  bonus  and  supplying  of  land  upon  the  other  have  been  pro- 
vided in  fact,  and  are  in  the  hands  of  a  reliable  trustee  or 
trustees,  or  in  bank  for  the  use  and  purposes  contemplated  in 
this  agreement."  This  latter  provision  as  to  the  fund,  which 
would  make  up  the  amount  of  the  bonus  payment,  being  se- 
cured and  deposited  with  a  trustee  in  advance,  was  not  com- 
plied with  nor  insisted  upon  by  the  plaintiff.  Plaintiff 
corporation  established  its  plant  at  Redondo  Beach  and  after 
operating  for  some  time  made  a  demand  upon  the  Chamber 
of  Commerce  that  it  be  paid  the  bonus  agreed  upon.  At  the 
same  time  it  made  a  showing  by  a  statement  of  its  secretary 
giving  evidence  that  it  had  expended  the  required  amount  as 
wages  to  employees.  The  bonus  fund  had  not  at  that  time 
been  collected,  but  one  of  the  ofScers  of  the  defendant  asso- 
ciation succeeded  in  collecting  $1,297.25,  which  was  turned 
over  to  the  plaintiff,  leaving,  as  alleged  by  the  plaintiff,  a  bal- 
ance due  it  in  the  sum  of  $772.44,  that  being  the  amount  sued 
for  and  for  which  judgment  was  entered. 

Appellants  urge  a  number  of  points  as  sustaining  their  con- 
tention that  the  judgment  should  be  reversed.  It  is  cogently 
argued,  and  we  see  no  escape  from  the  conclusion  proposed  by 
the  appellants,  that  the  agreement  as  made  was  not  an  agree- 
ment binding  the  association  defendant  or  its  members  to  pay 
at  all  events  the  bonus  of  two  thousand  dollars  upon  compli- 
ance by  the  plaintiff  with  the  conditions  expressed  in  the  writ- 
ing, but  that  the  agreement  was  an  agreement  to  pay  from  a 
certain  particular  fund  which  was  to  be  provided  by  solicita- 
tion and  derived  from  contributions.  The  agreement  in  the 
parts  we  have  referred  to  not  only  expressly  stated  the  source 
from  which  the  fund  was  to  be  derived,  but  also  gave  to  the 
plaintiff  the  right  to  insist  that  the  fund  be  collected  and 
placed  in  the  hands  of  a  trustee  before  the  plaintiff  proceeded 
to  erect  and  operate  its  plant.  Where  the  plaintiff  elected  to 
waive  its  right  to  have  such  fund  secured  in  advance,  we  think 
its  right  of  action  must  be  limited  to  recovery  of  any  amount 
held  by  the  defendant  association  or  any  trustee,  for  the  pur- 
poses of  the  fund  intended  to  be  provided.    Here  the  showing 
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was  that  the  plaintiff  had  received  the  full  amount  of  money 
that  had  been  collected.  It  appears  to  us  that  it  would  be 
utterly  inconsistent  with  the  recitals  of  the  written  agreement 
to  hold  that  it  was  intended  that  the  individual  members  of  the 
association  should  have  primary  liability  as  to  any  unpaid 
part  of  the  bonus.  (Mechem  on  Agency,  2d  ed.,  sec.  189.) 
Under  the  conclusion  expressed  the  plaintiff  was  not  entitled 
to  the  judgment  awarded  to  it. 

It  will  be  noted  that  the  plaintiff  did  not  join  as  parties  any 
of  the  individual  members  of  the  association.  The  two  per- 
sons against  whom  judgment  was  entered  were  served  with 
summons,  notwithstanding  that  they  were  not  joined  as  de- 
fendants in  the  action.  The  appellants  insist  that  the  associa- 
tion was  not  such  an  association  as  could  be  sued  under  its 
collective  name,  and  that  no  judgment  could  be  rendered 
against  individual  members  served  but  not  joined  as  defend- 
ants. The  theory  under  which  the  plaintiff  proceeded  was 
that  the  association  was  such  an  association  as  is  mentioned 
in  section  388  of  the  Code  of  Civil  Procedure,  in  which  case 
the  associates  may  be  sued  by  the  common  name  and  sum- 
mons may  be  served  upon  the  individual  members  and  judg- 
ment taken  against  them  as  though  they  had  been  particularly 
named  as  parties.  The  argument  of  appellants  that  the  asso- 
ciation was  not  such  an  association  as  is  described  in  section 
388  of  the  Code  of  Civil  Procedure,  because  it  was  not  engaged 
in  **any  business,"  commends  itself  to  us  with  much  force. 
There  seems  to  be  a  dearth  of  California  decisions  to  that 
point,  although  Swift  v.  San  Francisco  Stock  &  Exchange 
Board,  67  Cal.  567,  [8  Pac.  94],  is  cited.  Appellants  also 
cite  St.  Paul  Typotlieta^  v.  St.  Paul  Bookbinders'  Union,  94 
Minn.  351,  [3  Ann.  Cas.  695,  102  N.  W.  725].  In  the  lat- 
ter  decision,  under  a  statute  almost  identical  with  ours,  the 
supreme  court  of  Minnesota  said:  ''The  statute,  it  is  clear, 
was  not  intended  to  include  associations  of  this  character.  Its 
purpose  was  to  authorize  the  courts  to  take  jurisdiction  over 
unincorporated  associations  engaged  under  a  common  name 
in  some  sort  of  business  in  which  property  is  bought  and  sold, 
debts  contracted — concerns  owning  and  holding  property,  and 
incurring  pecuniary  liability — and  not  associations  of  the 
character  of  labor  unions,  having  no  property,  engaged  in  no 
business  occupation,  in  a  proper  sense  of  the  term,  and  whose 
only  function  is  the  promotion  of  the  interests  and  welfare 
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of  the  persons  who  are  members  thereof."  The  association  in 
this  case  was  not  one  from  which  the  members  derived  any 
jpecific  individual  profit  or  profit  diflferent  from  that  which 
would  accrue  to  the  municipal  community.  Its  purpose  was 
to  promote  the  common  welfare,  and  it  had  no  ''business"  in 
the  sense  of  being  engaged  in  a  private  commercial  enterprise. 
To  deny  the  application  of  section  388  of  the  Code  of  Civil 
Procedure,  is  not  to  say  an  aggrieved  party  may  not  enforce 
by  suit  a  demand  against  such  a  noncommercial  association. 
Such  a  party  may  have  the  right  to  sue  the  individuals  com- 
posing the  organization.  The  individuals  then  are  entitled  to 
be  made  actual  parties  to  the  suit  and  to  have  service  of  sum- 
mons. The  first  proposition  discussed  is  determinative  of  the 
appeal,  but  we  think  also  that  appellants'  position  is  well 
taken  upon  the  contention  last  adverted  to. 
The  judgment  and  order  are  reversed. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tern.,  concurred. 


[Civ.  No.  1646.    Third  Appellate  District.— June  6,  1917.] 

J.    J.    STAPP,   Respondent,   v.   MADERA   CANAL   AND 
IRRIGATION  COMPANY  (a  Corporation),  Appellant. 

Assignment — Claims  for  Damages  from  Flood  Waters — Scope  of 
Transfer. — An  assignment  of  claims  for  damages  caused  hj  flood 
waters  from  a  dam  and  ditches  of  an  irrigation  company,  on  or 
about  a  stated  date,  to  the  property  of  the  assignors,  authorizes 
the  assignee  to  recover  for  damages  to  the  property  from  the  neg- 
ligence of  the  company  in  the  construction,  operation,  or  mainte- 
nance of  the  headgate  to  its  main  ditch,  as  it  was  not  necessary, 
in  order  to  pass  title  to  the  claim  by  assignment,  to  state  or  de- 
scribe the  particular  act  of  omission  causing  the  flood  waters  to 
leave  their  course,  and  so  flood  and  damage  the  property  of  the 
assignors. 

Td. — Damages  to  Real  Property — Assignment  of  Claim. — In  view  of 
the  provisions  of  section  954  of  the  Civil  Code,  a  claim  for  damages 
to  real  property  may  be  assigned  without  assigning  or  transferring 
with  the  claim  the  title  to,  or  the  possession  of,  the  property  dam- 
aged. 

Id. — Action  foe  Damages — Negugencb — Supficienot  of  Evidence. — 
In  this  action  for  injuries  to  real  and  personal  property  from  the 
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breaking  of  a  dam  of  a  canal  oompany,  it  la  held  that  the  evi- 
dence is  Bni&cient  to  sustain  the  findings  that  the  dam  was  so  con- 
structed that  the  flash  or  retaining  boards  could  not  be  approached 
during  floods  and  removed  to  relieve  pressure,  and  were  not 
removed  at  the  time  of  the  flood  in  question,  that  the  headgate 
in  the  main  ditch  was  improperly  and  carelessly  maintained,  in 
that  its  timbers  and  foundations  were  permitted  to  deteriorate  and 
rot,  and  that  as  a  proximate  consequence  the  gate  could  not  with- 
stand the  pressure  of  the  water  impounded  by  the  dam,  and  broke 
away,  permitting  greater  quantities  of  water  to  flow  into  the  irri- 
gation ditches  than  they  would  carry,  thereby  causing  them  to 
overflow  and  injure  the  plaintiff's  property. 

Id. — CONSTBUOTION     OF     DaM— GUARDING     AGAINST     FRESHETS — CABE. — 

The  degree  of  care  required  to  be  exercised  to  prevent  injury  to 
person  or  property  varies  under  different  circumstances,  and  in  the 
ease  of  a  person  constructing  a  dam  to  impound  waters  for  an  ir^ 
rigation  system,  if  the  stream  is  occasionally  subject  to  great 
freahets,  the  same  must  be  guarded  against,  and  in  doing  to  the 
measure  of  care  required  is  that  which  a  discreet  person  would  use 
if  the  whole  risk  was  his  own.  j 

Id. — OoNSTEuoTioN  or  DwEUiiNos  IN  Course  or  Old  Water-way^ 
Lack  or  Contributory  Negligence. — In  such  an  action  it  cannot 
be  contended  that  the  injured  persons  were  guilty  of  contributory 
negligence  in  constructing  their  dwellings  in  the  bed  of  a  natural 
water-way,  when  for  more  than  fifty  years  no  water  had  flowed 
therein,  and  that  portion  of  the  stream  had  apparently  passed  en- 
tirely out  of  existence,  with  no  indications  justifying  or  support- 
ing the  assumption  that  the  stream  would  ever  resume  flowing 
therein. 

Id. — Construction  or  Dwellings  in  Close  Proximity  to  Ganait-* 
Lack  or  Contributory  Negligence. — In  such  an  action  the  in- 
jured persons  cannot  be  held  guilty  of  contributory  negligence  in 
erecting  and  maintaining  their  dwellings  near  and  in  line  with  the 
canal,  knowing  the  dangers  of  overflow  naturally  attending  the 
maintenance  of  such  a  canal. 

Id. — Failure  to  Bemovb  Property  to  Place  or  Safety — Sudden 
Peril— Lack  op  Contributory  Negligence. — In  such  an  action, 
the  failure  of  an  injured  party  who  had  time  and  opportunity  to 
save  his  property  from  damage  by  flood  waters  cannot  be  urged 
against  him,  where  he  was  awakened  at  midnight  by  a  telephone 
call  from  a  neighbor  telling  him  of  the  breaking  of  the  canal,  and 
he,  instead  of  removing  his  personal  property  to  a  place  of  safety, 
went  to  the  homes  of  his  neighbors  and  warned  them  of  the  flood. 

Id. — Oral  Lease  or  Beal  Property — Keeping  in  Bepair— Damages — 
Bight  or  Tenant  to  Beoover. — A  person  in  possession  of  real 
property  under  an  oral  contract  that  he  might  use  the  premisei  im 
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considexation  of  keeping  the  same  in  repair,  is  entitled  to  reeover 
damages  for  injuries,  which  were  capable  of  repair  and  ought  to 
be  repaired  for  the  proper  enjoyment  of  the  premises. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ma- 
dera County.    W.  M.  Conley,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Itobert  L.  Hargrove,  for  Appellant. 

Sherwood  Oreen,  for  Bespondent. 

HART,  J. — This  is  an  action  for  damages  to  real  and  per- 
sonal property  of  plaintiff  and  his  assignors,  eight  in  number. 
Since  1872,  defendant  and  its  predecessors  and  grantors  have 
appropriated  and  diverted  the  waters  of  the  Fresno  River  and 
have  operated  an  irrigation  system,  its  intake  being  situated  in 
said  river  at  a  point  about  two  miles  northeast  of  the  city  of 
Madera. 

The  court  found : 

"1.  That  the  defendant's  dam  across  the  Fresno  River  was 
so  constructed  that  the  flash  or  retaining  boards  could  not  be 
approached  during  floods  and  removed  to  relieve  pressure; 
that  defendant  did  not  remove  at  this  time  or  previous  thereto 
or  during  the  flood  of  January,  1914,  the  flash  or  retaining 
boards  of  the  said  dam,  but  permitted  them  to  remain  in  place 
restraining  the  said  flood  water  of  said  river  and  raising  the 
same  to  a  great  height  whereby  great  pressure  was  exerted 
on  the  headgate  of  the  ditch  leading  out  above  the  said  dam. 

"2.  That  the  Fresno  River  is  a  torrential  or  flood  stream. 

"3.  That  the  month  of  January  is  a  time  of  year  when 
floods  might  be  expected. 

**4.  That  the  headgate  in  the  main  ditch  was  properly  con- 
structed, but  was  improperly,  carelessly,  and  negligently 
maintained  by  the  defendant  in  this,  that  the  timbers  of  which 
said  headgate  was  constructed  and  braced  and  the  founda- 
tions thereof  were  permitted  to  deteriorate  and  rot  and  were 
allowed  to  weaken,  and  as  a  direct,  natural,  and  proximate 
consequence  the  said  gate  could  not  and  was  unable  to  and 
did  not  withstand  the  pressure  placed  thereon  by  the  water 
impounded  by  the  defendant's  dam  across  the  Fresno  River, 
whereby  the  said  gate  broke  away  on  or  about  January  26, 


Digitized  by 


Google 


44  Stapp  v.  Madera  Canal  &  Irb.  Co.     [34  Cal.  App. 

1914,  and  permitted  greater  quantities  of  water  to  flow  into 
the  said  ditches  of  the  defendant  than  the  said  ditches  would 
carry  and  that  said  ditches  overflowed  and  flowed  in  and  on 
the  lands  and  personal  property  of  the  plaintiff  and  his 
assignors  herein. 

**5.  That  at  the  time  of  said  break  in  said  headgate  and  the 
said  overflow  J.  J.  Stapp  was  under  a  contract  whereby  he 
had  the  use  of  number  236  Vineyard  Avenue  in  the  city  of 
Madera,  California,  for  keeping  it  in  repair;  that  the  damage 
done  to  the  aforedescribed  real  property  by  the  said  flood 
water  coming  from  the  said  ditches  of  the  defendant  on  to  said 
property  and  the  damage  done  to  the  personal  property  situate 
thereon  was  as  follows : 

''Real  property $62.50 

Personal  Property : 

Hay $30.00 

Barley    6.45 

Wood    8.00 

Sewing-machine    5 .  00 

Picture 7.50 

Books   36.00 

W.  0.  W.  suit 17.00 

Clothing  20.00    129.95   $192.45." 

The  damage  suffered  by  each  of  the  assignors  of  the  plain- 
tiff is  then  set  out  in  similar  form  and  it  is  found  that  their 
claims  for  damages  were  assigned  to  plaintiff  before  the  com- 
mencement of  the  action.  It  is  then  found  that  said  damage 
was  not  the  result  of  extraordinary  and  unprecedented  storms, 
nor  the  result  of  contributory  negligence  by  plaintiff  or  his 
assignors,  "but  resulted  solely  from  the  negligence  of  the 
defendant  in  the  maintenance  of  defendant's  headgate  across 
its  main  canal. 

**10.  That  at  one  time  the  land  whereon  the  plaintiff  and  all 
the  assignors  of  plaintiff  (excepting  Charles  W.  Kolb,  B.  Kleck- 
ner,  and  J.  N.  Kast)  reside  was  a  river-bed  of  the  Fresno 
River,  but  that  no  water  has  flowed  from  the  river  therein 
for  a  period  of  more  than  fifty  years  until  the  time  of  the 
break  .  .  .  and  plaintiff  and  his  assignors  were  not  negligent 
in  building  in  said  slough. 

**11.  That  none  of  the  waters  flowing  from  the  Fresno  River 
into  the  said  former  river-bed  or  slough  caused  any  of  the 
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damage  .  .  .  but  that  all  of  said  damage  waa  caused  by  water 
from  the  defendant's  canals. '' 

The  judgment  was  in  favor  of  the  plaintiff  for  the  sum  of 
$913.90  and  costs  and  the  appeal  by  defendant  is  from  the 
judgment. 

We  will  first  notice  appellant's  fifth  point,  which  is:  *'That 
the  assignment  to  plaintiff,  for  collection,  of  the  claims  of 
damages  of  said  assignors  against  defendant  for  damages  ,  .  . 
relates  wholly  to  the  flood  waters  from  its  dam  .  .  .  and  does 
not  include  or  cover  any  damages  done  by  reason  of  any  negli- 
gence of  defendant  in  the  construction,  operation,  or  mainte- 
nance of  said  headgate.  That  said  assignment  was  not  coupled 
with  any  interest  in  the  property  damages  and  is  insufficient 
and  invalid." 

The  assignment  reads  as  follows:  ''This  agreement  made 
this  11th  day  of  Jan.  1915,  witnesseth  that  the  undersigned 
parties  hereby  assign  to  J.  J.  Stapp  all  their  claim  against 
the  Madera  Canal  and  Irrigation  Co.  arising  out  of  the  dam- 
age caused  by  flood  waters  from  the  dam  and  ditches  of  the 
said  company,  caused  on  or  about  the  26th  day  of  January, 
1914,  to  either  real  or  personal  property  of  the  said  under- 
signed assignors  respectively,  said  assignment  being  made  for 
the  purpose  of  collection  of  the  said  claims  and  includes  full 
power  to  bring  any  legal  action  necessary,  to  prosecute  the 
same  in  the  name  of  the  assignee,  and  to  take  any  steps  what- 
soever which  may  be  necessary  for  the  collection  and  enforce- 
ment of  the  said  claims."  Signed  by  plaintiff  and  eight 
others. 

There  is  absolutely  no  merit  to  this  point.  The  assignors 
laid  claim  for  damages  arising  at  a  particular  time  and  di- 
rectly from  a  particular  cause — that  is,  from  the  flood  waters 
flowing  from  the  dam  and  the  ditch  of  the  defendant.  It  was 
not  necessary,  in  order  to  pass  title  to  such  claim  by  assign- 
ment, to  state  or  describe  in  the  assignment  the  particular  act 
of  omission  causing  the  flood  waters  from  the  dam  and  the 
ditch  to  leave  their  course  and  so  flood  and  damage  the  prop- 
erty of  the  assignors.  This  proposition  is  no  different  from  a 
case  where  a  merchant  should  assign  to  B  a  claim  against  C 
arising  from  a  sale  by  the  merchant  to  C  of  a  bill  of  mer- 
chandise. To  make  the  assignment  good  in  law,  it  would  not 
be  necessary  that  the  assignment  should  contain  an  itemized 
or  detailed  statement  showing  the  specific  kinds  of  merchan- 
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dise  which  made  up  the  account  from  which  the  assigned  claim 
arose.  If  the  validity  of  the  assignment  rested  upon  a  show- 
ing therein  of  how  the  claim  came  into  existence,  the  mere 
general  statement  that  it  was  for  merchandise  would  obviously 
be  sufficient.  So  here.  It  was  sufficient  to  show,  as  the  assign- 
ment here  does  show,  that  the  claim  arose  out  of  damage  which 
was  directly  caused  by  the  negligence  of  the  defendant,  but,  as 
stated,  it  was  not  necessary,  as  is  true  in  pleadings,  to  describe 
in  the  document  transferring  the  claim  how  or  in  what  par- 
ticular with  reference  to  the  maintenance  of  the  dam  and 
ditch  such  negligence  occurred  or,  in  other  words,  what  par- 
ticular part  of  the  dam  or  ditch  was  so  negligently  maintained 
or  attended  to  as  to  have  produced  the  damage  complained  of. 

The  objection  to  the  assignment  secondly  stated,  viz. :  That 
claims  for  damages  to  real  property  cannot  be  assigned  without 
also  assigning  or  transferring  with  the  claim  the  title  to  or 
the  possession  of  the  property  damaged,  is  also  untenable. 

Section  954  of  the  Civil  Code  provides:  **A  thing  in  action, 
arising  out  of  the  violation  of  a  right  of  property,  or  out  of 
an  obligation,  may  be  transferred  by  the  owner.  Upon  the 
death  of  the  owner  it  passes  to  his  personal  representatives, 
except  where,  in  the  cases  provided  in  the  Code  of  Civil  Pro- 
cedure, it  passes  to  his  devisees  or  successor  in  office." 

The  above  section,  as  is  manifest,  effected  a  change  in  the 
common-law  rule  of  the  nonassignability  of  choses  in  action 
based  upon  damages  arising  out  of  torts,  and  the  rule  in  this 
state  and  in  other  states  now  appears  to  be  that  such  claims 
may  be  assigned,  without  at  the  same  time  assigning  an  inter- 
est in  the  property  damaged.  Indeed,  the  code  section  cannot 
with  reason  be  construed  to  have  any  other  meaning.  It 
clearly  provides  that  two  distinct  classes  of  claims  may  be 
transferred — the  one  arising  out  of  the  violation  of  a  right  of 
property,  which  is  this  case,  and  the  other  arising  out  of  an 
obligation  or  a  contract  The  cases  have  so  construed  the 
language  of  said  section.  (See  Mitchell  v.  Taylor,  27  Or.  377, 
[41  Pac.  119] ;  Erickson  v.  Brookings  Co.,  3  S.  D.  434,  [18 
L.  R.  A.  347,  53  N.  W.  8571 ;  Norfolk  &  W.  R.  Co.  v.  Read, 
87  Va.  185,  [12  S.  E.  395] ;  Jordan  v.  Welch,  61  Wash.  569, 
[112  Pac.  657] ;  Slauson  v.  Schwahacher  Bros.,  4  Wash.  783, 
[31  Am.  St.  Rep.  948,  31  Pac  329] ;  Zairiskie  v.  Smith,  13 
N.  T.  322,  [64  Am.  Dec.  554] ;  Caledonian  Ins.  Co.  v.  Northern 
Pac.  By.  Co.,  32  Mont.  46,  [79  Pac.  544].)     In  the  states  in 
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which  these  cases  were  decided,  the  code  section  is  exactly  in 
the  language  of  our  section  954,  supra. 

Of  course,  a  distinction  is  to  be  drawn  between  claims  aris- 
ing out  of  damage  to  property  and  those  arising  out  of  per- 
sonal injuries  or  damage  to  the  person,  and  it  has  been  said 
that  the  criterion  by  which  the  assignability  of  things  in  action 
may  be  determined  is  whether  the  claim  or  demand  survives 
upon  the  decease  of  the  party  or  dies  with  him.  "  If  all  things 
in  action  are  separated  into  two  classes  by  this  line  of  divi- 
sion," say  the  cases  cited  in  Kerr's  Civil  Code  under  section 
954,  ''those  embraced  in  the  first  class  are  assignable,  and 
those  which  fall  into  the  second  class  are  not.  In  the  first 
class  may  be  put  claims  arising  from  a  breach  of  contract; 
those  arising  from  torts  directly  to  real  or  personal  property; 
and  frauds,  deceits  and  other  wrongs  by  which  estate,  real  or 
personal,  is  injured,  diminished  or  damaged.  In  the  second 
class  are  all  torts  to  person  or  character,  when  injury  and 
damage  are  confined  to  the  body  or  feelings  of  the  person 
injured." 

The  authorities  cited  by  the  appellant  are  cases  which  deal 
with  the  question  whether  claims  arising  out  of  torts  were 
assignable  under  the  law  as  it  existed  prior  to  the  enactment, 
in  1872,  of  section  954  of  the  Civil  Code,  and  obviously  they 
are  not  in  point  here,  inasmuch  as  in  this  state  the  rule  in 
respect  of  the  assignability  of  choses  in  action  down  to  the 
enactment  of  said  section  was  the  common-law  rule. 

There  was  ample  support  in  the  testimony  for  the  findings. 

R.  L.  Hargrove,  local  manager  of  the  defendant  corporation, 
described  the  dam  or  weir  across  the  river,  used  for  impound- 
ing and  diverting  water  to  the  canals,  by  means  of  a  headgate. 
The  top  of  this  weir  was  seven  or  eight  feet  above  the  bed  of 
the  river,  and  the  company  maintained  in  it  a  sufficient  num- 
ber of  boards  to  divert  the  maximum  amount  of  water  to  which 
it  was  entitled.  If  it  were  desired  to  remove  any  of  these 
boards,  it  was  necessary  to  walk  out  on  a  pathway  which  ex- 
tended across  the  river  parallel  to  the  weir  and  was  on  the 
lower  or  downstream  side  thereof,  and  was  about  one  foot 
below  the  level  of  the  top  of  the  weir  when  the  boards  were  all 
in  place.  During  times  of  flood  water,  the  surplus  water 
going  over  the  dam  would  cover  this  footpath  so  that  it  could 
not  be  used,  and  the  boards  could  not  be  removed,  except  that, 
at  the  time  of  the  flood  concerned  herein,  one  board  was  re- 
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moved  by  men  standing  on  the  bank,  but  none  of  the  others 
could  be  pulled  out  in  that  way.  This  testimony  was  sufficient 
to  sustain  the  first  finding  of  the  court. 

As  the  dam  across  the  river  withstood  the  flood  waters,  and 
none  of  the  boards,  except  the  one  above  mentioned,  was  re- 
moved, the  water  sought  the  place  of  least  resistance  and 
found  it  in  the  headgate  used  for  diverting  the  water  into  the 
canal.  Several  witnesses  testified  regarding  the  condition  of 
the  timbers  of  which  the  headgate  was  composed.  Harry 
Barnes,  defendant's  engineer,  said  that  at  the  time  of  the 
flood  the  material  in  the  headgate  was  obviously  defective,  be- 
cause if  it  were  not,  the  gate  ** would  stand  up."  C.  P. 
Jensen,  an  expert  witness  for  defendant,  made  a  similar  state- 
ment. P.  M.  Stafford,  another  engineer,  who  went  to  work 
on  the  county  bridge  at  the  time  of  the  break,  said  that  he 
found  rotten  timbers  floating  there  and  that,  in  his  opinion, 
they  were  the  cause  of  the  flood.  H.  W.  Brashear,  a  carpen- 
ter, corroborated  this  testimony.  W.  A.  Brown,  defendant's 
general  superintendent,  said  that  the  standards  at  the  head- 
gate  were  "some  rotten."  Frank  Clare,  another  engineer, 
three  days  after  the  flood,  saw  a  post  that  came  from  the  gate 
and  said  "it  was  somewhat  decayed  and  the  nail  holes  had 
rotted."    John  Kast  also  said  the  timbers  were  rotten. 

Appellant's  position  is  that  the  headgate  was  properly  con- 
structed, that  each  year  it  was  inspected  and  necessary  repairs 
made  and  that  "defendant  had  no  notice  or  knowledge  that 
there  were  any  defects  in  said  headgate,  or  the  timbers 
thereof." 

In  view  of  the  fact  that  the  timbers  had  been  placed  in  the 
headgate  in  1906,  and  that  they  had  been  wet  and  dry  for 
seven  years,  it  seems  rather  surprising  that  the  witness, 
Schmidt,  who  testified  that  he  inspected  and  repaired  the 
headgate  every  year,  should  declare  that  he  found  no  rotten 
timbers,  even  though  he  stuck  his  knife  in  them  to  see  if 
they  were  sound.  Superintendent  Brown  said  he  had  charge 
of  repairs  to  the  headgate ;  that  he  made  an  examination  each 
year;  that  he  "just  looked  it  over";  that  he  had  a  hammer  or 
something  of  that  kind  but  did  not  make  a  scientific  test;  that 
he  never  ran  a  knife  alongside  the  nails  to  see  if  they  would 
hold,  but  he  said  he  could  generally  tell  if  a  stick  was  rotten 
without  sticking  a  knife  into  it.  He  said  he  went  over  the 
gate  carefully  and  repaired  it  in  August  before  the  break. 
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The  degree  of  care  required  to  be  exercised  to  prevent  injury 
to  person  or  property  varies  under  different  circumstances. 
"The  rule  of  care,"  which  is  ''ordinary  or  reasonable  care," 
as  stated  in  1  Thompson  on  Negligence,  section  707,  *'may  be 
discharged  by  slight  attention  in  some  cases,  and  it  may  re- 
quire the  most  exacting  and  unremitting  attention,  care  and 
skill  in  others." 

In  an  early  case  in  this  state  {Hoffman  v.  Tuolumne  County 
Water  Co,,  10  Cal.  413)  the  following  quotation  is  made  from 
Angell  on  Watercourses,  section  336:  '*The  degree  of  care 
which  a  party  who  constructs  a  dam  across  a  stream  of  water 
is  bound  to  use,  is  in  proportion  to  the  extent  of  the  injury 
which  will  be  likely  to  result  to  third  persons,  provided  it 
should  prove  insuflScient.  It  is  not  enough  that  the  dam  is 
sufficient  to  resist  ordinary  floods;  for  if  the  stream  is  occa- 
sionally subject  to  great  freshets,  those  must  likewise  be 
guarded  against;  and  the  measure  of  care  required  in  such 
cases  is  that  which  a  discreet  person  would  use  if  the  whole 
risk  were  his  own." 

"No  one  is  responsible  for  the  act  of  Gtod,  or  inevitable  acci- 
dent. But  when  human  agency  is  combined  with  it,  and 
neglect  occurs  in  the  employment  of  such  agency,  liability  for 
damage  results."  {Chidester  v.  Consolidated  Ditch  Co.,  59 
Cal.  197.) 

"Negligence  is  a  question  of  fact  for  the  jury,  even  when 
there  is  no  conflict  in  the  evidence,  if  different  conclusions 
upon  the  subject  can  be  rationally  drawn  from  the  evidence." 
(WaJilgren  v.  Market  St.  Ey.  Co.,  132  Cal.  656,  [62  Pac.  308, 
64Pac.  993].) 

Under  these  authorities,  and  many  others  that  might  be 
cited,  and  the  testimony,  of  which  the  above  is  a  brief  state- 
ment, we  think  the  court  was  justified  in  reaching  the  conclu- 
sions which  are  crystallized  in  the  first  four  findings  of  fact. 

But  it  is  contended  by  the  defendant  that  the  plaintiff  and 
his  assignors  were  guilty  of  contributory  negligence,  which 
was  the  proximate  cause  of  the  damage  suffered  by  them. 

As  the  court  found,  the  evidence  showed  that  the  land  upon 
which  the  plaintiff  and  some  of  his  assignors  resided  was  at 
one  time  a  part  of  the  bed  of  the  Fresno  River.  But  the  evi- 
dence disclosed  and,  as  we  have  above  shown,  the  court  found 
that,  until  the  time  at  which  the  break  in  the  canal  complained 
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of  here  occurred,  no  water  from  the  said  river  had  flowed  in 
or  over  said  land  for  a  period  of  over  fifty  years. 

The  several  forms  in  which  it  is  claimed  that  the  plaintiff 
and  his  assignors  were  themselves  guilty  of  negligence  directly 
contributing  to  the  damage  of  which  they  complain  in  this 
action  are  these:  1.  That  it  was  contributory  negligence  to 
construct  dwelling-houses  in  the  bed  of  a  natural  water-way; 
2.  That,  having  erected  their  houses  in  close  proximity  to  the 
canal  with  knowledge  of  the  existence  and  location  of  said 
canal,  and  with  notice,  from  the  very  nature  of  the  purpose 
for  which  the  canal  was  to  be  used,  that  it  was  liable  to  break 
at  any  time,  it  was  the  duty  of  the  plaintiff  and  his  assignors 
to  protect  themselves  and  property  against  such  a  contin- 
gency, and  having  failed  so  to  protect  their  property  or  to 
safeguard  it  against  damage  which  would  probably  follow  the 
breaking  of  the  canal  or  dam,  they  thus  were  guilty  of  con- 
tributory negligence;  3.  That  the  plaintiff,  Stapp,  had  the 
time  and  opportunity  to  have  saved  certain  of  his  personal 
property  damaged  by  the  waters  from  the  canal,  but  that  he 
negligently  failed  to  do  so,  and  thus  coutributed  to  the  injury 
of  which  he  complains. 

The  answer  to  the  first  proposition  of  contributory  negli- 
gence is  in  the  finding,  sustained  by  the  undisputed  evidence, 
that  for  a  period  of  more  than  fifty  years  prior  to  the  time 
of  the  break  which  caused  the  damage  complained  of  in  this 
case  no  water  had  flowed  in  or  over  the  land  upon  which  the 
plaintiff  and  his  assignors  resided,  that  portion  of  the  stream 
known  as  the  '^Fresno  River"  having  apparently  passed  en- 
tirely out  of  existence,  with  no  indications  justifying  or  sup- 
porting the  assumption  that  the  stream  would  resume  flowing 
therein  or  thereon. 

To  the  second  proposition,  to  wit,  that  the  plaintiff  and  his 
assignors  erected  and  maintained  their  dwelling-houses  near 
and  in  line  with  the  canal,  knowing  the  dangers  naturally  at- 
tending the  maintenance  of  a  water  ditch,  were  themselves 
thus  guilty  of  negligence  which  contributed  to  the  damage,  a 
conclusive  answer  is  to  be  found  in  the  following  observations 
of  the  supreme  court,  in  Judson  v.  CHant  Powder  Co.,  107  Gal. 
549,  [48  Am.  St.  Rep.  146,  29  L.  R.  A.  718, 40  Pac.  1020] :  ''It 
is  argued  that  the  explosion  of  all  powder- works  is  a  mere  mat- 
ter of  time ;  that  such  explosions  are  necessarily  contemplated 
by  everyone  who  builds  beside  such  works,  or  who  brings 
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dynamite  into  his  dooryard.  It  is  further  contended  that  ap- 
pellant gave  to  respondents  actual  notice  of  the  dangerous 
character  of  its  business  by  a  previous  explosion,  which  dam- 
aged respondents'  property,  and  that  respondents,  by  still 
continuing  in  business  after  such  notice,  in  a  degree  assumed 
and  ratified  the  risk,  and  cannot  now  be  heard  to  complain. 
The  only  dement  of  strength  in  this  line  of  argument  is  its 
originality.  The  contention  that  in  the  ordinary  course  of 
events  all  powder  factories  explode,  conceding  such  to  be  the 
fact,  presents  an  element  foreign  to  the  case.  The  doctrine  of 
fatalism  is  not  here  involved.  In  the  ordinary  course  of  events 
the  time  for  this  explosion  had  not  arrived,  and  appellant 
had  no  legal  right  to  hasten  that  event  by  its  negligent  acts." 

As  to  the  asserted  contributory  negligence  of  the  plaintiflP, 
Stapp,  in  failing  to  remove  his  goods  to  a  place  of  safety  upon 
hearing  of  the  breaking  of  the  dam,  we  cannot  upon  the  record 
say  that  the  point  is  well  taken.  Stapp  testified  that  the 
break  occurred  at  midnight  and  that  he  was  awakened  by  a  1 
telephone  call  from  a  neighbor,  telling  him  of  the  break,  that  1 
he  immediately  arose,  dressed  himself  and,  with  a  lighted  lan- 
tern, went  to  his  bam,  into  which  the  water  had  already 
flowed  to  the  depth  of  four  or  five  inches.  He  thereupon  im- 
mediately rushed  to  the  homes  of  some  of  his  neighbors,  whose 
houses  were  in  line  with  the  direction  in  which  the  water  would 
naturally  run,  warning  them  of  the  coming  flood.  He  then 
returned  to  his  own  home,  found  that  the  water  about  his 
premises  had  reached  a  depth  of  over  two  feet  and  thereupon, 
by  means  of  horses  and  wagon,  he  proceeded  to  remove  his 
family  to  a  place  of  safety.  Some  of  the  goods  damaged  by 
the  flood  were  in  a  shed  near  the  bam  and  some — ^hay,  barley, 
etc. — in  the  barn.  He  stated,  during  the  course  of  his  exami- 
nation, that  he  believed  it  to  be  his  flrst  duty  to  wake  up  and 
warn  his  neighbors  of  the  danger  to  which  they  were  exposed 
from  the  flood. 

In  Schneider  v.  Market  8t.  By.  Co.,  134  Cal.  482,  490,  [66 
Pac.  734],  the  following  rule,  announced  in  Shearman  and 
Redfield  on  Negligence,  section  89,  is  approved  and  applied: 
''In  cases  where  a  party  is  suddenly  put  in  a  position  of  peril 
by  the  negligent  act  of  another,  without  su£Scient  time  to  con- 
sider all  the  circumstances,  he  is  excusable  for  omitting  some 
precautions,  or  making  an  unwise  choice,  under  this  disturbing 
influence,  although  if  his  mind  had  been  clear,  he  ought  to 
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iave  done  otherwise.  This  is  especially  true  if  the  peril  is 
gaused  by  the  defendant's  fault." 

The  principle  thus  stated  is,  we  think,  applicable  to  the  case 
of  the  plaintiff  here,  as  shown  by  his  testimony.  Suddenly 
•iwakened  at  midnight  from  his  sleep,  and  told  of  perils  by 
which  his  family  and  his  property  were  beset  by  reason  of  the 
giving  way  of  a  water  ditch  and  the  rushing  of  the  flood  waters 
upon  and  over  and  thus  submerging  his  premises,  it  is  not  to 
be  supposed  that  he  or  any  other  person,  suddenly  enveloped 
by  such  appalling  circumstances,  would  be  in  a  condition  of 
mind  to  exercise  the  best  judgment,  or  to  do  those  acts  and 
things  which  perhaps  he  could  and  ought  to  have  done  to  save 
his  property  from  damage.  We,  therefore,  cannot  say,  as  a 
matter  of  law,  that  the  plaintiff  failed  to  exercise  such  care  as 
men  of  prudence  usually  exercise  when  their  property  is  in  a 
position  of  like  exposure  and  danger  and  of  which  danger  they 
are  apprised  under  circumstances  analogous  to  those  under 
which  the  plaintiff  was  given  information  of  the  peril  to  which 
his  property  was  exposed. 

Certain  rulings  upon  the  evidence  admitted  and  excluded, 
and  to  which  exceptions  were  reserved,  are  complained  of.  Of 
these  but  one  appears  to  merit  special  attention. 

It  was  made  to  appear  by  the  evidence,  as  the  court  found, 
that  the  plaintiff  had  possession  of  the  premises  on  which  he 
resided  and  which  were  owned  by  his  mother-in-law,  under  a 
contract  with  the  latter  that  he  might  use  the  same  in  considera- 
tion of  keeping  them  in  repair.  When  the  plaintiff  was  about 
to  give  testimony  relative  to  the  damage  to  a  certain  part  of 
the  real  property — a  cesspool — which  was  susceptible  to  being 
repaired,  objection  thereto  was  made  by  the  defendant  on  the 
ground  that  he  (the  plaintiff)  was  not  the  owner  of  the  real 
property  and,  therefore,  not  entitled  to  recover  damages  for 
any  injury  inflicted  thereon  by  the  breaking  of  the  dam.  The 
testimony  was  admitted  and,  we  think,  properly  so,  since  the 
obligation  rested  upon  the  plaintiff  to  repair  at  his  own  ex- 
pense the  cesspool.  It  is  true  that  the  evidence  showed  that 
his  contract  for  the  use  of  the  premises  was  not  in  writing,  but 
this  is  not,  so  far  as  the  question  before  us  is  concerned,  a  mat- 
ter of  material  importance.  His  contract,  which,  in  legal 
effect,  amounted  to  a  lease  of  the  property,  was  a  valid  one 
for  the  lease  of  the  premises  for  at  least  a  period  of  one  year, 
and  his  agreement  to  keep  the  property  in  repair  involved  a 
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consideration  which  was  to  be  performed  not  at  any  particu- 
lar time  during  the  term  but  whenever  the  exigency  of  the 
situation  might  require  it.  And,  having  this  obligation  to 
perform,  he  would,  of  course,  become  an  injured  and  inter- 
ested party  whenever  the  premises  suffered  damage  which  was 
capable  of  being  repaired  and  ought  to  be  repaired  for  the 
proper  maintenance  and  enjoyment  of  the  same.  But  the 
question  of  the  validity  of  the  lease  was  not  one  to  be  raised 
by  the  defendant  in  this  case.  It  could  only  arise  between  the 
parties  to  the  lease,  and  then  only  when  the  rights  of  the  par- 
ties as  lessor  and  lessee  were  challenged  in  any  way.  If  the 
parties  to  an  oral  lease  of  real  property  are  satisfied  to  allow 
such  lease  to  continue  for  more  than  a  year  or  indefinitely 
under  the  conditions  upon  which  the  lease  was  made,  it  is  their 
own  afifair,  with  which  others  are  not  authorized  to  interfere, 
and  it  is  no  legal  defense  for  a  third  party  who  has  injured  the 
leasehold  to  set  up  the  plea  against  the  claim  of  damage  by 
the  lessee  that  the  lease  is  invalid  because  it  is  not  in  writing. 

We  have  with  care  examined  the  numerous  other  assign- 
ments under  this  head,  and  have  thus  been  convinced  that 
they  do  not  disclose  rulings  whose  effect  was  to  prejudice  tlie 
rights  of  the  defendant. 

The  judgment  is  aflSrraed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  4,  1917. 


[Civ.  No.  1657.     Third  Appellate  District.--Juiie  6,  1917.] 

RICHARD  GODSIL,  Respondent,  v.  SAN  JOAQUIN 
COUNTY  BUILDING  TRADES  COUNCIL  OF  CALI- 
FORNIA et  al..  Defendants;  PLUMBERS'  UNION  No. 
492,  Appellant. 

Appeait— Order  Denying  Motion  to  Bkcall  Execution — Timb— Dis- 
missal.— An  appeal  taken  from  an  order  denying  a  motion  to 
recall  and  vacate  an  execution  more  than  sixty  days  after  the  or- 
der was  made  and  entered  in  the  minutes  of  the  court  must  be 
dismissed. 
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APPEAL  from  an  order  of  the  Superior  Court  of  San 
Joaquin  County  denying  motion  to  recall  and  vacate  an  exe- 
cution.   C.  W.  Norton,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

George  Appell,  and  B.  L.  Beardslee,  for  Appellant. 

A.  H.  Carpenter,  for  Respondent. 

CHIPMAN,  P.  J.— Defendant,  Plumbers'  Union  No.  492, 
appeals  from  an  order  made  by  the  superior  court  of  San 
Joaquin  County,  denying  appellant's  motion  to  recall  and  va- 
cate the  execution  issued  in  said  action. 

It  appears  from  the  bill  of  exceptions  that  plaintiff  com- 
menced an  action  in  said  superior  court  on  December  6,  1912, 
against  a  number  of  defendants,  including  appellant,  and, 
after  service  of  summons,  no  appearance  having  been  entered 
by  this  appellant,  on  application  of  plaintiff's  attorney,  made 
January  4,  1913,  the  clerk  of  said  court  entered  the  default 
of  defendant  on  that  day,  and,  on  January  23,  1915,  the  clerk, 
on  motion  of  plaintiff's  counsel,  entered  judgment  in  favor 
of  plaintiff  against  the  several  defendants,  including  appel- 
lant. The  execution  was  in  the  usual  form  and  was  issued 
on  January  23,  1915.  The  motion  to  recall  the  execution  was 
heard  and  denied  on  May  24,  1915,  and,  as  stated  in  the  no- 
tice of  appeal,  the  order  was  **duly  entered  on  the  twenty- 
fifth  day  of  May,  1915,  in  minute-book  No.  3  of  department 
3  at  page  711  of  the  records  of  said  court."  Notice  of  appeal 
was  filed  August  6,  1915. 

Respondent  makes  the  point  that  the  appeal  was  taken 
more  than  sixty  days  after  said  order  was  made  and  entered 
in  the  minutes  of  the  court,  and  must  be  dismissed.  (Citing 
Code  Civ.  Proc,  sec.  939 ;  Doyle  v.  Republic  Life  Ins.  Co.,  125 
Cal.  15,  [57  Pac.  667] ;  Harper  v.  HUdreth,  99  Cal.  265,  [33 
Pac.  1103] ;  McCourtney  v.  Fortune,  42  Cal.  387.)  Appellant 
makes  no  reply  to  the  point  nor  do  we  think  reply  can  be 
successfully  made. 

The  appeal  is  dismissed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 
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[CiT.  No.  1671.    Third  Appellate  Bifltriet.— Jane  6,  1917.] 

J.  W.  TATUM,  Appellant,  v.  IOWA  WATER  COMPANY  (a 
Corporation),  et  al.,  Respondents. 

Pbobati  Law  —  Sales  of  Pbopebtt — Bsooviet  bt  FkBSONs  Intsb- 
ESTED — Statute  or  Limitations. — The  proviaions  of  section  1573 
of  the  Code  of  C^vil  Procedure  that  no  action  fpr  the  recovery  of 
any  estate  sold  bj  an  executor  or  administrator  "under  the  pro- 
Tisions  of  this  chapter"  can  be  maintained  by  anyone  claiming 
under  the  deceased,  unless  it  be  commenced  within  three  years  next 
after  the  settlement  of  the  final  account  of  the  executor  or  adminis- 
trator, applies  to  all  sales,  and  includes  sales  made  without  notice 
under  a  will,  as  proTided  by  section  1561  of  such  code. 

Id. — ^Unauthorized  Sale  Without  Notice — Appucabilitt  of  Comb 
Pboyision. — The  proyisions  of  section  1573  of  the  Code  of  Civil 
Procedure  are  applicable  to  a  sale  made  without  notice  which  was 
unauthorized,  regardless  of  whether  the  order  confirming  the  sale 
be  void  or  voidable. 

Id. — Obdeb  Confirming  Sale — Collateral  Attack. — ^An  order  con- 
firming a  sale  of  real  property  made  by  an  administrator  with  the 
will  annexed  without  notice  is  not  subject  to  collateral  attack  on 
the  ground  that  the  court  exceeded  its  jurisdiction  in  making  the 
order  by  reason  of  the  fact  that  it  erroneously  concluded  that  the 
power  of  sale  in  the  will  extended  to  such  administrator,  but  is  an 
erroneous  judgment  subject  to  correction  on  appeaL 

j[]>. — COMMUNITY  Property — ^Liability  for  Administration  Expenses 
or  Husband's  Estate — Power  of  Sale  Under  Will. — ^Under  sec- 
tion 1402  of  the  Civil  Code,  the  entire  community  property  is  equally 
subject  to  the  charges  and  expenses  of  administering  the  husband's 
estate,  and  where  his  will  gives  his  executor  the  power  of  sale,  he 
may  sell  all  of  it  to  pay  such  expenses  and  charges. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kem 
County,  and  from  an  order  denying  a  new  trial  J.  W. 
Mahon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Kaye  &  Siemon,  E.  F.  Brittany  and  Joseph  T.  Tatum,  for 
Appellant. 


Melville  P.  Frasier,  for  Respondents. 
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BURNETT,  J.— The  action  is  to  quiet  title.  The  complaint 
is  in  the  usual  form  and  the  answer  avers  title  by  virtue  of  an 
administrator's  sale,  and  it  pleads  the  bar  of  section  1573  of 
the  Code  of  Civil  Procedure.  One  Abisha  S.  Hudson,  at  the 
time  of  his  death,  held  the  title  in  fee  and  was  in  possession 
of  the  land,  and  the  same  was  the  community  property  of  him- 
self and  wife,  Rose  E.  Hudson.  Decedent  left  a  will  wherein 
he  appointed  his  wife  and  his  niece,  Mary  P.  Park,  executrices 
of  said  will.  Said  will  was  admitted  to  probate,  by  the  supe- 
rior court  of  Kern  County,  on  May  11,  1908,  and,  on  said  day, 
by  written  request  of  said  Rose  E.  Hudson,  W.  Weyant  was 
appointed  administrator  with  the  will  annexed  of  said  estate, 
who  duly  qualified  as  such  and  who  continued  to  act  in  that 
capacity  until  his  final  discharge,  on  July  1,  1909.  The  said 
will  contained  the  following  clauses : 

"First:  Subject  to  the  payment  of  my  just  debts  and  fun- 
eral expenses  and  expenses  of  administration,  I  devise  and 
bequeath  to  my  beloved  wife.  Rose  E.  Hudson,  all  of  the  prop- 
erty, both  real  and  personal  of  which  I  die  possessed,  whether 
standing  in  my  name,  or  in  the  name  or  names  of  any  other 
person  or  persons  whomsoever,  for  the  term  of  her  natural 
life,  declaring  it  to  be  my  will  and  wish  that  she  shall  have 
for  her  own  use  and  benefit,  during  her  life,  not  only  the  in- 
come of  said  property,  but  also  such  portion,  or  all  of  the 
property  as  may  be  necessary  for  her  comfortable  maintenance 
and  support. 

"Second:  I  authorize  and  empower  my  said  wife  to  sell  and 
dispose  of  any  of  the  property  hereby  bequeathed,  at  such 
times  and  in  such  manner,  and  for  such  price  as  to  her  may 
seem  best,  and  to  reinvest  the  proceeds  of  such  sale  as  to  her 
may  seem  proper.  .  .  . 

"Seventh:  I  constitute  my  beloved  wife,  Rose  E.  Hudson 
of  Stockton,  California,  and  my  niece  Mary  F.  Park  of  Stock- 
ton, California,  the  executrices  of  this  my  last  will  and  testa- 
ment, and  direct  that  no  bonds  of  any  kind  shall  be  required 
of  them,  or  either  of  them. 

"Eighth:  I  hereby  authorize  and  empower  my  said  execu- 
trices to  sell  any  and  all  of  the  property  of  which  I  die 
possessed  of  whatever  kind  and  wherever  situated,  with  or 
without  notice,  and  at  public  or  private  sale,  according  to 
their  best  judgment,  and  without  any  order  from  any  court 
having  jurisdiction  of  my  estate.'' 
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On  June  5, 1908,  Weyant,  as  administrator,  sold  the  land  in 
controversy  to  W.  A.  Sage,  for  $2,020.  He  filed  his  return 
of  sale  the  next  day,  the  sale  was  confirmed  by  the  eourt  June 
16y  1908,  and  the  administrator  was  directed  to  execute  a  deed 
to  the  purchaser.  The  order  of  confirmation  of  said  sale  con- 
tains this  language:  ''W.  Weyant,  administrator  with  the  will 
annexed  of  the  estate  of  Abisha  S.  Hudson,  deceased,  having 
made  to  this  court,  and  filed  in  the  office  of  the  clerk  his  re- 
turn of  sale,  made  under  the  power  in  will  on  file  herein,  .  .  . 
and  it  duly  appearing  to  the  court  that  authority  is  given  in 
the  will  of  said  Abisha  S.  Hudson,  deceased,  to  sell  any  and 
all  property  of  said  estate  of  whatsoever  kind  and  wherever 
situated,  with  or  without  notice,  and  at  public  or  private  sale, 
according  to  the  best  judgment  of  the  executors  of  said  will 
and  without  any  order  from  any  court  having  jurisdiction  of 
said  estate;  and  it  appearing  that  the  proceedings  for  the  sale 
of  said  real  estate  were  fair,  that  the  sum  bid  was  not  dispro- 
portionate to  the  value  of  the  land,  .  .  .  that  said  sale  was 
legally  made  and  fairly  conducted,  and  the  court  being  fully 
advised  in  the  premises ;  wherefore,  it  is  by  the  court  ordered, 
adjudged  and  decreed,  that  the  said  sale  be,  and  the  same  is 
hereby  confirmed  and  approved,"  etc. 

On  June  17,  1908,  Weyant,  as  administrator,  executed  and 
delivered  to  W.  A.  Sage  a  deed  to  said  land  containing  recitals 
as  to  the  sale  and  confirmation  and  granting,  in  proper  phrase, 
''all  the  right,  title,  interest  and  estate  of  the  said  Abisha  S. 
Hudson,  deceased,  at  the  time  of  his  death,  and  also  all  the 
right,  title  and  interest  that  the  said  estate,  by  operation  of 
law  or  otherwise,  may  have  acquired,  other  than,  or  in  addi- 
tion  to,  that  of  said  testator  at  the  time  of  his  death,  in  and 
to  all  that  certain  lot,  piece  or  parcel  of  land,"  etc.  On  June 
5,  1908,  W.  A.  Sage  and  wife  conveyed  said  land  to  the  Iowa 
Land  and  Water  Company,  and,  on  May  1,  1911,  the  said 
company  conveyed  to  the  Iowa  Water  Company,  reserving  a 
right  of  way  over  a  certain  portion  of  it. 

The  final  account  of  Weyant  as  administrator  was  settled 
October  26, 1908,  and  the  said  account  shows  the  disposition  of 
the  cash  realized  from  said  sale  as  follows:  ''Expenses  of  ad- 
ministration, $620.70.  Cash  paid  Rose  E.  Hudson,  $1280.00 
Cash  on  hand,  $119.30."  On  July  1,  1909,  receipt  of  Rose  E. 
Hudson  for  $118.60,  balance  of  cash  distributed  to  her,  was 
filed.    The  decree  of  distribution  in  said  estate,  filed  October 
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26,  1908,  distributed  to  her  all  the  personal  property  of  said 
estate,  including  the  net  proceeds  of  said  sale,  but  did  not 
purport  to  distribute  to  her  any  interest  in  the  land  in  ques- 
tion. 

On  June  26,  1912,  Rose  E.  Hudson  executed  and  delivered 
to  appellant  a  quitclaim  deed  of  all  her  interest  in  said  land. 

Subsequent  to  the  date  of  the  said  conveyance  to  the  Iowa 
Land  and  Water  Company  it  bored  wells  on  the  land  in  ques- 
tion and  constructed  a  canal  leading  therefrom  to  certain 
lands  in  Tulare  County  which  it  had  purchased  with  said  land 
sold  by  Weyant,  and  it  developed  a  system  for  the  distribution 
of  water.  In  the  prosecution  of  this  enterprise  it  expended 
many  thousand  dollars  on  the  land  involved  herein,  and  it  ap- 
peared that  respondents  have  been  in  the  actual  possession  of 
it  continuously  since  its  purchase  from  W.  A.  Sage. 

Appellant  heard  rumors  that  there  was  a  flaw  in  the  title 
of  the  Iowa  Water  Company  to  this  land,  and  he  thereupon 
investigated  the  transaction  of  the  sale  by  said  administrator 
and  searched  the  records  for  himself,  and  concluded,  so  it 
seems,  that  he  might  make  some  easy  money.  He  had  actual 
knowledge  of  the  daim  of  title  and  of  the  possession  of  the 
Water  Company,  and  he  knew  that  respondents  had  expended 
large  sums  of  money  in  improvements.  He  opened  negotia- 
tions for  the  purchase  of  said  lands  from  Mrs.  Hudson, 
although  he  did  not  communicate  directly  with  her  and  she 
never  indicated  that  she  claimed  ownership  of  any  interest  in 
the  land.  He  made  his  offer  through  a  trust  company  at 
Bakersfield  and  paid  three  hundred  dollars  for  a  quitclaim 
deed  from  Mrs.  Hudson,  the  said  land  being  of  the  value  of 
sixty-four  thousand  dollars. 

In  a  few  words,  reducing  it  to  its  essential  elements,  we 
have  this  situation:  Respondents  purchased  the  land  in  good 
faith  for  a  valuable  consideration  at  a  sale  by  the  adminis- 
trator of  the  estate.  This  sale  was  confirmed  by  the  superior 
court.  It  was  known  to  Mrs.  Hudson,  who  never  questioned 
it  and  who  accepted  the  net  proceeds  of  the  transaction.  In 
fact,  it  is  fair  to  say,  she  had  knowledge  of  every  step  in  the 
administration  and  probably  had  Mr.  Weyant  appointed  ad- 
ministrator for  the  purpose  of  effecting  this  very  sale.  For 
more  than  four  years  after  the  sale  and  for  three  and  one-half 
years  from  the  date  of  settlement  of  the  administration  she 
made  no  complaint;  she  acquiesced  in  everything  that  was 
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done;  she  took  no  steps  toward  asserting  any  right  or  claim 
in  the  land.  Indeed,  we  are  justified  in  saying  that  since  the 
sale  she  never  has  asserted  any  daim.  She  did  indeed  execute 
a  quitclaim  deed  for  the  paltry  sum  of  three  hundred  dollars, 
but  this  was  upon  the  solicitation  of  appellant,  and  is  signifi- 
cantly suggestive  of  her  want  of  confidence  in  any  substantial 
basis  for  disputing  the  title  of  respondents. 

On  the  other  hand,  we  have  appellant  eagerly  listening  to 
some  vague  rumor  that  there  was  a  slip  somewhere  in  the  legal 
steps  leading  to  this  title,  and  he  quietly  steals  into  the  record- 
er's office  and,  after  investigation,  concludes  that  the  court 
was  without  jurisdiction  to  confirm  said  sale,  and  he  therefore 
generously  offers  and  pays  three  hundred  dollars  for  the  privi- 
lege of  depriving  respondents  of  property  worth  sixty-four 
thousand  dollars,  which  they  have  paid  for  and  made  valuable 
by  their  improvements. 

Assuredly,  there  should  be  some  law — and  there  is — ^to  con- 
firm a  transaction  undoubtedly  just  and  equitable  and  to  bring 
to  naught  what  is  equally  reprehensible  and  iniquitous. 

Section  1573  of  the  Code  of  Civil  Procedure  provides:  "No 
action  for  the  recovery  of  any  estate  sold  by  an  executor  or 
administrator,  under  the  provisions  of  this  chapter,  can  be 
maintained  by  any  heir  or  other  person  claiming  under  the 
decedent,  unless  it  be  commenced  within  three  years  next  after 
the  settlement  of  the  final  account  of  the  executor  or  adminis- 
trator." As  we  have  seen,  the  action  herein  was  not  brought 
within  said  statutory  period,  and,  we  may  add,  the  bar  of  the 
statute  was  pleaded  by  respondents  and  found  by  the  court. 

There  is  no  merit  in  the  contention  that,  by  reason  of  the 
fact  that  the  sale  was  without  notice,  it  was  not  "under  the 
provisions  of  this  chapter."  The  chapter  applies  to  all  sales 
made  by  an  executor  or  administrator,  whether  notice  is  re- 
quired or  whether  dispensed  with  by  provisions  of  the  will. 
It  contemplates  "sales  and  conveyances  of  property  of  de- 
cedents," as  shown  by  the  caption  of  the  chapter.  It  em- 
braces all  probate  sales  of  personal  property  and  real  estate. 
Indeed,  there  is  a  special  section,  No.  1561,  which  directly 
applies  to  sales  made  without  notice.  It  provides:  "When 
property  is  directed  by  the  will  to  be  sold,  or  authority  is 
given  in  the  will  to  sell  property,  the  executor  may  sell  any 
property  of  the  estate  without  order  of  the  court,  and  at 
either  public  or  private  sale,  and  with  or  without  notice,  as  the 
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executor  may  determine;  but  the  executor  must  make  return 
of  such  sales  as  in  other  cases.  ...  In  either  case  no  title 
passes  unless  the  sale  be  confirmed  by  the  court." 

That  administrators  with  the  will  annexed  are  placed  m  the 
same  category  as  executors  appears  from  section  1356  of  the 
same  code. 

The  fact  is  that  said  chapter  embracing  sections  1516  to 
1579,  inclusive,  furnishes  the  legislative  authority  for  all  sales 
of  the  estates  of  deceased  persons  and  the  procedure  required 
to  secure  legal  confirmation  of  the  title  thereby  transferred, 
and  we  can  see  no  reason  for  holding  that  said  section  1573 
does  not  apply  to  a  sale  made  without  notice,  as  provided  in 
the  will. 

Nor  is  it  suflScient  answer  to  say  that  the  sale  without  notice 
was  unauthorized,  and  therefore  the  order  of  confirmation  was 
without  jurisdiction  and  void.  Said  section  1573  applies  to 
valid,  void,  and  voidable  sales.  That  seems  to  be  established 
in  this  state. 

The  leading  case  is  Harlan  v.  Peck,  33  Cal.  515,  [91  Am. 
Dec.  653],  wherein  it  was  claimed  that  the  sale  was  void 
for  the  reason  that  jurisdictional  facts  were  omitted  from  the 
petition  for  sale.  The  section  of  the  probate  act  therein  con- 
strued was  similar  to  the  section  of  the  code  involved  herein, 
and  the  court  said :  "The  policy  of  the  statute  is  to  quiet  titles 
to  real  estate  sold  by  order  of  the  probate  courts.  In  view  of 
that  policy,  merely,  there  can  be  no  distinction  between  sales 
which  may  be  termed  void  for  the  want  of  jurisdiction,  and 
those  which  are  voidable  only.  Nor  is  there  anything  in  the 
language  of  the  statute  which  creates  such  a  distinction.  The 
claim  that  such  a  distinction  is  created  by  the  phrase  'under 
the  provisions  of  this  chapter*  cannot  be  sustained.  To  so 
hold  would  be  to  nullify  the  statute,  for  if,  as  suggested,  we 
read  the  phrase  as  meaning  *  according  to  the  provisions  of 
this  chapter,'  the  limitation  would  be  confined  to  sales  in  all 
lespects  valid,  as  to  which,  for  obvious  reasons,  there  can  be 
no  occasion  for  a  statute  of  limitations.  ...  So  the  defend- 
ant in  every  case  would  be  compelled  to  allege  and  prove  a 
valid  sale  before  he  could  invoke  the  protection  of  the  statute ; 
or,  in  other  words,  he  must  show  that  he  stands  in  no  need  of 
protection  in  order  to  obtain  protection.  .  .  .  We  think  the 
statute  applies  to  all  sales,  void  as  well  as  voidable,  made  by 
probate  courts,  of  real  estate  belonging  to  persons  who  have 
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died  since  the  passage  of  the  probate  act."  This  case  is  fol- 
lowed in  Oandhl  v.  Soher,  68  Cal.  95,  [8  Pac.  650] ;  Reed  v. 
Ring,  93  Cal.  96,  [28  Pac.  851] ;  Dennis  v.  Bint,  122  Cal.  39. 
[68  Am.  St.  Rep.  17,  54  Pac.  378] ;  Bagley  v.  Bloom,  19  Cal. 
App.  255,  [125  Pac.  931]. 

For  affirmation  of  the  same  doctrine  we  may  refer  also  to 
Meeks  V.  Olpkeris,  100  U.  S.  564,  [25  L.  Ed.  735] ,  Young  v. 
Walker,  26  Kan.  242,  and  O'Keefe  v.  Behrens,  73  Kan.  469. 
[9  Ann.  Cas.  867,  8  L.  R.  A.  (N.  S.)  354,  85  Pac.  555].  In 
the  last  of  these  it  is  said:  ''The  state  itself,  as  a  matter  of 
public  policy,  is  interested  in  the  repose  and  stability  of  land 
titles,  in  the  development  and  improvement  of  landed  prop 
erty  which  doubtful  tenures  prohibit,  and  in  the  repression  of 
vexatious  and  speculative  litigation.  These  considerations 
apply  as  well  to  sales  made  without  notice  as  to  those  of  which 
the  heirs  have  been  legally  informed.  A  title  which  is  not 
infirm  needs  no  statute  of  limitations  for  its  protection.  If 
there  be  no  defects,  remedial  legislation  is  superfluous.  .  .  . 
Although  length  of  years  may  not  give  jurisdiction  or,  in  a 
certain  sense,  make  good  that  which  is  void,  an  act  of  the  legis- 
lature may,  out  of  consideration  for  the  public  welfare, 
oblige  interested  persons  to  assert  their  rights  within  a  limited 
time  or  forever  hold  their  peace." 

Regardless,  then,  of  the  question  whether  the  legal  title  to 
the  land  is  vested  in  respondents,  appellant  is  too  late  to  main- 
tain any  claim  to  the  property. 

Moreover,  it  cannot  be  said  that  the  court  acted  in  excess  of 
its  jurisdiction  in  confirming  said  sale.  There  was  at  most  an 
erroneous  judgment  subject  to  correction  on  appeal  but  not 
open  to  collateral  attack.  The  court  admittedly  had  jurisdic- 
tion to  construe  the  will  of  Hudson  after  it  was  admitted  to 
probate.  The  court  was  apprised  that  no  notice  of  the  sale 
had  been  given.  It  would,  of  course,  take  judicial  knowledge 
of  the  law  requiring  notice  in  ordinary  cases,  and  we  must 
presume  that  the  will  was  examined  to  ascertain  if  therein 
authority  was  delegated  to  the  executor  to  make  a  sale  without 
notice  and  without  an  order  of  the  court.  The  court  found 
that  such  power  was  conferred,  and,  having  in  mind  said  sec- 
tion 1356,  it  reached  the  conclusion  that  the  administrator 
inth  the  will  annexed  had  like  authority,  at  least  for  the  pay- 
ment of  the  expenses  of  administration,  which  appeared  from 
the  return  to  be  the  purpose  of  the  sale.    The  language  of  the 
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decree  of  confirmation  clearly  shows  that  the  court  so  con- 
sidered and  construed  the  provisions  of  said  will,  and  its  judg- 
ment of  interpretation  became  final  and  binding  upon  all 
parties  after  the  time  for  appeal  had  expired.  Whether  said 
judgment  was  right  or  wrong  cannot  be  litigated  in  this  pro- 
ceeding. Of  course,  the  rule  is  well  settled  as  stated  in  Mor- 
risseu  v.  Gray,  162  CaL  638,  [124  Pac.  246],  as  follows:  *'A11 
intendments  are  in  favor  of  the  validity  of  judgments  of 
courts  of  general  jurisdiction,  and  the  jurisdiction  of  such 
courts  in  rendering  a  particular  judgment  is  conclusively  pre- 
sumed to  have  been  acquired  unless  the  record  itself  shows  to 
the  contrary." 

A  similar  question  was  involved  in  Bagley  v.  Bloom,  19  Cal. 
App.  255,  [125  Pac.  931] ,  a  case  ably  and  thoroughly  argued 
and  carefully  considered,  and  it  was  determined  that  the  de- 
cree confirming  the  sale  was  a  final  determination  that  the 
will  authorized  the  sale  without  notice  and  that  said  construc- 
tion was  no  longer  open  to  dispute. 

In  Crew  v.  Pratt,  119  Cal.  139,  [51  Pac.  38],  the  validity 
of  a  trust  provision  in  the  will  of  0.  C.  Pratt,  deceased,  was 
attacked,  and  the  court  held  that  in  order  to  decree  the  dis- 
tribution of  the  estate  it  devolved  upon  the  court  to  determine 
whether  or  not  there  was  a  valid  trust  created  by  the  will,  and 
having  done  so  and  adjudged  it  to  be  valid,  'Vhile  the  con- 
clusion was  erroneous  and  the  judgment  open  to  reversal  on 
appeal,  yet  as  no  appeal  was  taken  therefrom  and  as  the  time 
therefor  has  long  since  expired,  it  is  not  now  open  to  collateral 
attack." 

There  are  many  cases  to  the  same  effect,  but  it  seems  un- 
necessary to  multiply  citations. 

If  there  had  been  no  will  and  the  court  had  attempted  to 
confirm  the  sale  made  without  notice  or  upon  insufficient 
notice,  and  the  said  infirmity  appeared  on  the  judgment-roll, 
the  case  would  fall  within  the  line  of  authorities  cited  by  appel- 
lant. In  that  event  it  would  affirmatively  appear  that  the  sale 
was  contrary  to  the  express  provision  of  the  statute  and  there- 
fore invalid.  But  we  are  not  confronted  with  that  situation. 
Herein  the  record  shows  that  the  court  was  legally  authorized 
to  determine,  and  it  did  determine,  every  question  incident  to 
and  involved  in  the  judgment  of  confirmation,  in  such  manner 
as  to  protect  said  judorment  from  anything  other  than  a  direct 
attack.    Indeed,  we  are  satisfied  that  the  action  of  the  court 
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was  not  even  erroneous,  but  that  the  construction  placed  uponl 
said  will  as  to  the  authority  to  make  the  sale  without  notice 
was  entirely  warranted. 

As  to  the  point  that  no  more  than  one-half  the  property  was 
sold  in  any  event,  it  is  sufiScient  to  refer  to  section  1402  of 
the  Civil  Code,  providing  that  the  entire  community  property 
is  equally  subject  to  the  debts  of  the  husband,  the  family 
allowances,  ''and  the  charges  and  expenses  of  administra- 
tion." The  section  was  applied  in  Sharp  v.  Loupe,  120  Cal. 
89,  [52  Pac.  134,  586],  wherein  the  executors  sold  community 
property  to  pay  debts.  It  was  held  that  the  interest  of  the 
surviving  widow  in  the  community  property  is  that  of  an  heir 
and  that  her  title  thereto  is  to  be  administered  as  part  of  the 
estate  of  her  husband;  that  the  acts  done  in  the  administra- 
tion of  the  estate  were  authorized  by  the  statute  and  are  bind- 
ing upon  all  persons  interested  in  the  estate.  Upon  a  rehear- 
ing the  opinion  was  construed  and  limited  ''as  holding  that 
the  husbaod  can  confer  upon  his  executor  testamentary  au- 
thority to  sell  or  otherwise  dispose  of  the  community  property 
for  the  purpose  of  satisfying  claims  and  demands  which  by  the 
statute  are  made  chargeable  upon  the  community  property." 
(See,  also,  Estate  of  Burdick,  112  Cal.  387,  [44  Pac.  734] ; 
Estate  of  Moffitt,  153  Cal.  359,  [20  L.  R.  A.  (N.  S.)  207,  95 
Pac.  653,  1025] ;  Estate  of  Warner,  6  Cal.  App.  361,  [92  Pac. 

191].) 

There  is  no  doubt  here  that  the  sale  was  intended  to  and  did 
include  the  whole  fee,  and,  being  for  the  costs  of  administra- 
tion it  constituted  a  legal  charge  against  the  whole  of  the 
estate. 

Other  meritorious  considerations  urged  by  respondents  are 
that  appellant,  by  reason  of  the  acceptance  by  Mrs.  Hudson 
of  the  proceeds  of  the  sale  with  knowledge  of  the  transaction, 
is  estopped  from  denying  the  validity  of  said  sale;  that,  it 
being  clear  that  the  will  of  Hudson  dealt  with  all  the  com- 
munity property,  and  Mrs.  Hudson  having  accepted  the 
benefit  of  said  will,  could  not  reject  it  by  asserting  in  opposi- 
tion to  it  her  own  inconsistent  proprietary  rights,  and  that 
appellant  cannot  be  held  to  be  a  purchaser  in  good  faith  and 
for  value ;  that  he  is  a  mere  volunteer  who  bought  a  lawsuit  on 
speculation,  and  is  therefore  entitled  to  scant  or  no  considera- 
tion in  a  court  of  justice.    These  propositions  are  elaborately 
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argued  with  the  citation  of  numerous  authorities,  but  what  we 
have  already  said  is,  we  think,  decisive  of  the  case. 

Some  of  the  findings  are  attacked  as  not  supported  by  the 
evidence.  They  are  probably  not  essential  to  the  judgment, 
but,  at  any  rate,  it  cannot  be  said  that  they  are  unsupported. 

As  to  finding  4,  it  cannot  be  doubted  that  the  court  did  in- 
spect the  will  of  said  Abisha  S.  Hudson,  deceased,  and  that 
from  said  inspection  it  was  justified  in  concluding  that  the 
testator  intended  to  and  did  treat  of  the  whole  of  the  land 
without  regard  to  any  community  interest.  It  is  true,  also, 
as  far  as  the  record  shows,  that  the  decree  of  distribution 
entered  in  said  estate  distributed  the  whole  of  the  community 
property  of  said  deceased  to  his  wife.  Rose  E.  Hudson. 

It  cannot  be  said  that  the  appraisement  was  only  of  one- 
half  of  the  property.  It  purports  to  include  the  whole  inter- 
est. As  to  the  land  herein,  the  appraisement  is  as  follows: 
"Section  35,  T.  25  S.  R.  23  E.  640  acres  @  $3.50  per  acre, 
$2,240.00."  It  was  equivalent  to  saying  that  the  whole  sec- 
tion was  worth  $2,240.  The  appraisers  stated  that  it  was 
community  property,  which  they  were  called  upon  to  do,  but 
it  is  clear  that  it  was  all  appraised.  Some  of  the  other  find- 
ings, which  are  criticised  by  appellant,  are  rational  conclusions 
from  an  inspection  of  the  judgment-roll  in  the  said  estate,  and 
it  is  deemed  unnecessary  to  notice  them  specifically. 

We  do  not  find  any  evidence  that  the  improvements  placed 
upon  the  land  by  respondents  are  of  the  value  of  fifteen  thou- 
sand dollars,  as  found  by  the  court,  but  the  particular  amount 
is,  of  course,  unimportant,  since  it  appears  that  they  were 
and  are  of  great  value.  Indeed,  appellant  himself  testified: 
"I  knew  that  defendant  Iowa  Land  and  Water  Company  had 
purchased  the  land  of  Sage;  that  they  were  in  possession  and 
had  expended  large  sums  in  improvements." 

Appellant  has  displayed  ability  and  learning  worthy  of  a 
better  cause,  and  we  have  given  due  consideration  to  all  the 
points  made  by  him,  but  we  are  satisfied  with  the  judgment 
and  order  of  the  trial  court,  and  they  are  therefore  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  Augiijit  4,  1917. 
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[Civ.   No.   1996.    First   Appellate  District.— June  7,   1917.] 

B.  M.  JACKSON,  Appellant,  v.  D.  C.  BROWN,  Respondent. 

Action  for  Legal  Services — Account  Stated — Insufficienot  of  Evi- 
dence.— In  this  action  to  recover  an  alleged  balance  for  legal  ser- 
vices, it  is  held  that  the  evidence  fails  to  sustain  the  portion  of  the 
complaint  which  alleged  a  cause  of  action  upon  an  account  stated, 
and  upon  which  the  case  was  submitted  for  decision. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Mateo  County.    George  H.  Buck,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court, 

B.  M.  Jackson,  in  pro.  per,,  for  Appellant. 

£.  S.  Bell,  J.  J.  Bulloek,  and  Michael  Brown,  for  Re- 
spondent. 

KERRIGAN,  J. — This  is  an  action  brought  to  recover  a 
balance  of  an  attorney's  fee  alleged  to  be  due  for  services 
rendered  by  plaintiff  to  the  defendant. 

The  complaint  contained  several  counts.  At  the  trial  it  waa 
contended  by  the  defendant  that  while  he  had  paid  part  of  the 
fee  for  which  he  was  being  sued,  such  payment  was  made  as  an 
accommodation  to  his  attorney,  who  was  not  entitled  to  his 
fee  nor  to  any  part  of  it  until  the  judgment  in  a  certain  action 
should  be  recovered  and  the  amount  thereof  collected.  After 
practically  all  the  evidence  was  in,  it  was  suggested  that  the 
further  trial  of  the  cause  be  postponed  in  order  to  give  the 
defendant  an  opportunity  to  introduce  evidence  to  the  effect 
that  a  written  contract  had  been  entered  into  by  the  parties 
providing  that  the  plaintiff's  fee  here  sought  to  be  recovered 
was  to  be  contingent  upon  a  certain  event  which  had  not  yet 
happened,  whereupon  the  plaintiff,  in  order  to  conclude  the 
matter,  proposed  that  the  case  be  submitted  on  that  portion 
of  his  complaint  which  alleged  a  cause  of  action  upon  an 
account  stated,  and  that  he  waive  the  remaining  counts  of  his 
complaint.    This  was  agreed  to  and  the  cause  submitted. 

With  the  trial  court  we  think  that  the  evidence  does  not 
sustain  the  view  that  there  was  an  account  stated.  Early  in 
January,  1916,  the  plaintiff  wrote  to  the  defendant  a  letter 
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claiming  that  there  was  a  certain  balance  due  him  on  account 
of  his  fee  in  a  suit  conducted  by  him  for  the  defendant,  en- 
titled Brown  v.  Lee.  The  defendant  in  a  prompt  reply  neither 
expressly  nor  tacitly  admitted  the  indebtedness,  and  in  fact 
turned  the  matter  of  the  claim  over  to  an  attorney  for  atten- 
tion and  adjustment.  This  correspondence  and  another  letter 
written  on  behalf  of  the  defendant,  together  with  several 
conversations,  telephonic  and  otherwise,  between  the  parties 
clearly  show  that  the  negotiation  fell  far  short  of  constituting 
an  account  stated. 
The  judgment  is  affirmed. 

Richards,  J.,  and  Beasly,  J.,  pro  tern.,  concurred. 


[CiT.    No.    1682.    Third    Appellate    District.— June    7,    1917.] 

ELBRIDGE  FAIRBANK,  Petitioner,  v.  SUPERIOR  COURT 
OF  SAN  JOAQUIN  COUNTY,  Respondent. 

Ebokiteeship — ^DuBATiON — DuTY  OF  CotJBT. — A  court  is  not  justified 
through  the  medium  of  a  receiver,  in  arbitrarily  withholding  prop- 
erty from  the  owner's  control  and  enjoyment  for  an  indefinite  and 
unnecessary  period. 

Id. — Mandamus — Discretion  op  Oouet. — A  court  cannot  be  made  by 
mandamus  to  exercise  its  discretion  in  a  particular  manner. 

Id. — ^Discharge  of  Receiver — Sale  op  Peopebty — Discretion. — Manr 
damns  will  not  issue  to  compel  the  superior  court  to  discharge  a 
receiver  appointed  to  manage  real  property,  collect  the  rentals, 
and  apply  the  same  according  to  the  terms  of  a  decree  in  an  action 
for  maintenance,  in  order  to  allow  the  husband  to  make  a  sale  of 
his  interest  in  the  property,  regardless  of  his  willingness  to  give 
such  security  for  the  protection  of  the  persons  interested  in  the 
receivership  as  the  court  may  require,  as  such  a  question  is  one 
addressed  to  the  sound  discretion  of  the  trial  court. 

APPLICATION  for  a  Writ  of  Mandamus  originally  made 
to  the  District  Court  of  Appeal  for  the  Third  Appellate  Dis- 
trict to  compel  the  Superior  Court  to  discharge  a  receiver. 

The  facts  are  stated  in  the  opinion  of  the  court 
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M.  P.  Shaughnessy,  F.  A.  Copestake,  and  Downey,  Fallen  & 
Downey,  for  Petitioner, 

Edward  Van  Vranken,  for  Respondent. 

CHIPMAN,  P.  J. — Petitioner  seeks  the  writ  of  mandate  to 
compel  the  defendant  to  make  an  order  discharging  the  re- 
ceivership referred  to  in  the  petition  and  permitting  the 
transfer  of  the  property  held  by  the  receiver  to  J.  M.  Hender- 
son, Jr.,  subject  to  such  liens,  limitations,  and  restrictions  as 
the  court  may  deem  necessary  to  safeguard  the  objects  for 
which  the  receivership  was  created. 

It  appears  that  petitioner  owns  a  life  estate,  with  remairder 
over  to  his  children,  in  certain  real  property  described  as 
follows:  A  farm  commonly  known  as  the  Barton  ranch,  sit- 
uated in  Sacramento  County,  containing  about  320  acres;  a 
tract  of  about  98  acres,  known  as  the  Soles  ranch,  in  said 
county;  three  and  a  half  acres  situated  in  the  city  of  Stockton 
at  the  intersection  of  Van  Buren  and  Smith  Streets;  lot  4, 
block  20,  situated  in  Chinatown,  said  city,  and  that  he  ov/cs 
no  other  property;  that  on  July  17,  1914,  the  superior  court 
of  said  San  Joaquin  County  duly  made  and  entered  its  decree, 
in  an  action  commenced  by  Eliza  M.  Fairbank,  wife  of  peti- 
tioner, for  support  of  herself  and  the  children  of  her- 
self and  petitioner,  awarding  one  hundred  dollars  per  month 
therefor,  and  appointing  R.  C.  Pardee  receiver  of  the  said 
property  of  petitioner  for  the  purpose  of  its  management, 
collecting  the  rentals,  and  applying  the  same  pursuant  to  said 
decree;  that  subsequently  the  sum  of  one  hundred  dollars  was 
reduced  to  eighty  dollars  per  month  because  of  the  marriage 
of  one  of  said  children ;  that  by  said  decree  petitioner  was  en- 
joined from  transferring  any  of  said  property  pending  the 
further  order  of  the  court.  The  petitioner  sets  forth  that  peti- 
tioner had  an  offer  from  said  Henderson  to  purchase  peti- 
tioner's interest  in  said  property  upon  tenns  "advantageous 
to  petitioner,"  and  that  petitioner  stated  to  the  said  Eliza 
Fairbank  all  the  facts  connected  with  said  offer,  agreeing,  if 
she  would  consent  thereto,  to  pay  all  back  alimony  amounting 
to  $440;  also  to  pay  a  judgment  lien  resting  on  said  property 
amounting  to  $230.50  and  accrued  interest,  and  to  secure 
to  her  by  a  lien  against  the  property  the  current  alimony  or 
give  any  additional  security  the  said  Eliza  might  think  neces- 
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sary,  all  of  which  she  refused ;  that  thereafter  petitioner  ffled 
a  motion  in  the  action  of  Fairbank  v,  Pairbank,  a  copy  of 
which  and  the  aflBdavits,  in  support  of  said  motion,  of  said 
Henderson  and  petitioner  are  attached  to  the  petition,  together 
with  the  counter-aflSdavits  of  said  Eliza  and  said  receiver  and 
one  Lafe  Ward;  that  said  motion  came  on  to  be  heard  March 
19,  1917,  at  which  time  petitioner  ''made  and  filed  a  specific 
written  offer,  copy  attached  to  the  petition  herein  as  exhibit 
*H* ;  that  at  said  hearing  the  superior  court,  Honorable  George 
P.  Buck,  presiding,  refused  to  grant  said  motion  or  to  grant 
or  make  an  order  discharging  said  receiver  conditioned  on  any 
terms  whatever";  that  petitioner  and  said  Henderson  are 
"willing  and  able  to  secure  said  Eliza  M.  Pairbank  absolutely 
if  said  receivership  is  discharged,*'  but  the  court  refused  to 
discharge  said  receivership  "regardless  of  such  security  as 
shall  be  given." 

It  is  not  necessary  to  set  forth  specifically  the  offer  made 
in  exhibit  "H."  SuflBce  it  to  say  that  it  is  substantially  the 
same  as  was  made  to  Mrs.  Pairbank,  and  is  suflSciently  com- 
prehensive to  constitute  what  in  an  ordinary  business  transac- 
tion would  be  regarded  by  prudent  business  men  as  good  and 
sufficient  security  for  the  payment  of  the  amount  decreed  to 
be  paid  by  the  court.  The  financial  ability  of  said  Henderson 
to  meet  his  proposed  obligations  is  clearly  shown. 

The  following  uncontradicted  facts  appeared  from  the  affi- 
davit of  Mrs.  Pairbank:  "That  prior  to  the  judgment 
in  said  action  and  the  appointment  of  said  receiver  the 
said  defendant  had  grossly  wasted  and  squandered  all 
the  rents,  profits,  proceeds,  and  avails  of  said  property 
in  pursuance  of  a  dissolute  and  dissipated  mode  of  living, 
resulting  in  the  actual  abandonment  of  plaintiff  and  of 
plaintiff's  and  defendant's  minor  children  and  of  the  with- 
drawal of  all  support  and  maintenance  of  plaintiff  and  of 
said  children,  and  reducing  them  to  a  state  of  destitution 
bordering  on  starvation;  that  since  the  judgment  of  said 
court  constituting  said  receivership,  said  defendant  has  con- 
tinued to  pursue  a  similar  course  of  conduct,  with  the  excep- 
tion that  his  excesses  and  dissipations  have  been  limited  to 
the  extent  of  his  being  deprived  of  the  income  of  said  property 
now  devoted  to  the  maintenance  of  said  plaintiff  and  children 
and  to  the  redemption  and  clearance  of  said  property  from 
the  charges  and  liens  permitted  to  accrue  against  it  by  said 
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defendant;  that  the  income  of  the  various  properties,  made 
the  subject  of  said  receivership,  would  have  been  at  all  times 
sufficient  to  have  paid  in  full  all  the  demands  of  said  judgment 
and  in  addition  to  pay  the  defendant  a  yearly  sum  amounting 
to  three  hundred  dollars  and  more,  save  for  the  improvident, 
wasteful,  and  extravagant  handling  of  said  property  by  said 
defendant  prior  to  the  appointment  of  said  receiver,  to  wit: 
Neglect  and  failure  to  pay  the  state,  county,  and  city  taxes 
from  time  to  time  accruing  against  the  said  property,  thereby 
adding  heavy  penalties  and  forfeitures,  said  taxes  requiring 
redemption  by  the  receiver;  failure  to  insure  the  buildings 
on  said  property  and  to  incur  the  necessary  expenses  of  repair 
to  preserve  said  buildings  from  actual  dissolution  by  the  ele- 
ments; permitting  a  judgment  by  default  to  be  obtained 
against  him  in  the  superior  court  of  the  county  of  San  Joa- 
quin, state  of  California,  in  reference  to  the  encroachment  of 
a  building  owned  by  said  defendant  upon  the  land  of  an  ad- 
joining owner  to  said  property  in  the  city  of  Stockton,  settle- 
ment of  which  has  of  necessity  been  undertaken  by  the  said 
receiver  to  prevent  a  sale  of  said  property  under  execution ; 
that  prior  to  the  appointment  of  said  receiver  the  defendant 
had  collected  rents  for  the  use  and  occupation  of  his  various 
properties  for  periods  ranging  from  one  year  to  five  months 
in  advance,  with  the  result  that  when  said  receiver  actually 
began  receiving  the  rents  from  said  properties,  the  various 
charges,  as  well  as  some  six  months'  allowance  granted  the 
plaintiff  by  said  judgment,  had  accumulated  against  the  said 
properties,  a  detailed  and  itemized  statement  of  which  are 
fully  set  forth  in  the  various  reports  and  accounts  of  receiver 
on  file  in  said  action,  to  which  reference  is  hereby  made." 

The  following,  taken  from  said  affidavit,  while  containing 
few  additional  facts,  sets  forth  some  of  the  reasons  which 
doubtless  had  weight  with  the  court  at  the  hearing  of  the 
motion:  "That  in  the  event  that  the  motion  of  Elbridge  Fair- 
bank  now  pending  in  the  court  should  be  granted  upon  the 
conditions,  restrictions,  reservations  and  liens  therein  pro- 
posed to  be  made  and  charged  upon  the  property  proposed 
to  be  transferred  by  Elbridge  Fairbank  to  J.  M.  Hender- 
son, Jr.,  the  said  plaintiff  could,  and  in  all  probability  at 
some  future  date  would,  be  greatly  prejudiced  and  injured 
by  the  discharge  of  said  receivership  and  the  substitution  of 
an  agreement  in  its  stead  with  J.  M.  Henderson,  Jr.,  notwith- 
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standing  that  such  agreement  might  impose  liens  and  restric- 
tions on  said  property  for  the  security  of  her  allowance  for 
support  under  such  judgment,  in  this,  that  any  lien  created 
hy  such  agreement  in  favor  of  plaintiff  would  absolutely 
cease  and  terminate  at  the  death  of  defendant,  terminating  his 
life  estate  in  said  property  and  would  be  no  security  whatever 
for  any  sum  or  sums  that  might  be  due  from  the  said  J.  M. 
Henderson,  Jr.,  at  the  death  of  Elbridge  Fairbank;  that  by 
the  discharge  of  said  receiver  the  said  property  would  im- 
mediately pass  from  the  jurisdiction  and  control  of  the 
superior  court  of  the  state  of  California  and  from  the  attend- 
ant protection  afforded  plaintiff  in  the  collection  of  said 
judgment  by  the  receiver  clothed  with  authority  as  an  officer 
of  said  court  and  entitled  to  invoke  its  summary  process  in 
the  ordinary  performance  of  his  duty  as  such  officer,  without 
recourse  to  litigation  outside  the  above-entitled  action  and 
without  expense  to  the  plaintiff,  whereas,  if  at  any  future 
time  an  occasion  might  arise  for  the  enforcement  by  plaintiff 
of  any  of  the  terms  of  such  agreement  proposed,  she  would 
be  put  to  the  necessity  of  instituting  suits  and  entering  upon 
litigation,  the  successful  prosecution  of  which  her  circum- 
stances would  not  permit ;  that  the  alleged  financial  standing 
and  wealth  of  the  said  J.  M.  Henderson,  Jr.,  would  only  more 
redound  to  plaintiff's  detriment  in  the  event  that  at  any  time 
under  such  proposed  agreement  it  would  be  necessary  for 
plaintiff  to  institute  an  action  for  the  enforcement  of  her 
rights;  that  the  proposed  transfer  of  said  property  to  J.  M. 
Henderson,  Jr.,  by  Elbridge  Fairbank,  the  defendant,  would 
not  result  in  any  increased  benefit  to  said  defendant  that  could 
not  be  realized  for  said  defendant  under  said  receivership  in 
that  the  leases  of  said  property  from  which  the  said  J.  M. 
Henderson,  Jr.,  proposes  to  derive  increased  revenue  are  ex- 
ecuted by  said  receiver  from  year  to  year  only  and  that  any 
possible  increased  revenues  could  be  equally  as  well  realized 
from  said  property  by  said  receiver  without  endangering  any 
of  the  rights  of  said  plaintiff  under  said  judgment  as  afore- 
said; that  the  title  to  said  property  vests  in  the  children  of 
plaintiff  and  defendant  at  the  death  of  defendant,  in  fee ;  that 
the  administration  of  said  receivership  by  nature  of  its  crea- 
tion and  continued  existence  under  the  direct  provisions  and 
control  of  the  superior  court  of  the  state  of  California  affords 
the  fullest  protection  to  the  interests  of  the  remaindermen  in 
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said  property  which  would  be  withdrawn  upon  the  discharge 
of  said  receiver  and  the  passing  of  the  title  in  said  life  estate 
into  the  hands  of  strangers  upon  whom  would  be  imposed  no 
duty  to  conserve  the  interest  of  the  reversionary  owners  in 
said   property." 

Eeceiver  Pardee,  in  his  affidavit,  states:  ''That  all  transac- 
tions had  in  connection  with  said  properties  and  the  adminis- 
tration of  said  receivership  are  set  forth  in  detail  in  the 
several  reports  and  accounts  of  receiver  on  file  in  said  action ; 
that  affiant  has  given  much  time  and  attention  to  the  leasing 
of  the  two  ranch  properties  which  J.  M.  Henderson,  Jr.,  al- 
leges on  information  and  belief  only  to  possess  a  rental  value 
double  the  present  rental,  and  therefore  states  that  said  prop- 
erties are  yielding  their  full  rental  value  at  the  present  time 
in  addition  to  being  occupied  by  tenants  of  known  responsi- 
bility and  integrity  who  have  leased  said  property  under 
covenants  to  keep  up  and  maintain  the  same  on  lease  terms 
running  from  year  to  year  only ;  that  any  prospective  tenants 
desiring  to  pay  increased  rentals  for  said  properties  are  at  all 
times  at  liberty  to  apply  to  the  receiver  to  lease  the  same  upon 
the  terms  now  prevailing,  subject  to  the  approval  of  the  court ; 
that  said  property  would  have  yielded  the  defendant  an  in- 
come of  three  hundred  dollars  and  more  per  year  over  and 
above  all  charges  imposed  by  said  judgment  and  receivership 
except  for  the  improvident  and  reckless  manner  in  which 
defendant  had  dealt  with  said  property  prior  to  the  appoint- 
ment of  said  receiver.  .  .  .  That  the  restraint  upon  the  aliena- 
tion of  said  property  by  defendant  (a  life  interest  only) 
imposed  by  said  judgment  and  the  application  of  the  rents 
received  from  same  through  said  receivership  are  the  only 
proper  safeguards  to  the  collection  of  said  judgment  for  plain- 
tiff's support  and  maintenance  that  could  be  devised  to  meet 
the  requirements  of  this  particular  case ;  that  said  defendant 
is  not  thereby  deprived  of  any  substantial  benefit  possible  to 
be  derived  from  the  use  of  said  property  so  long  as  said  judg- 
ment remains  in  force  and  constitutes  a  charge  upon  it;  that 
the  proposed  discharge  of  the  receiver  and  transfer  of  said 
property  to  J.  M.  Henderson,  Jr.,  would  at  best  create  nothing 
more  than  the  relation  of  debtor  and  creditor  with  all  the 
uncertainty  attendant  upon  such  relation  whether  secured  or 
unsecured.  .  .  .  That  the  expense  of  said  receivership  is  but 
one  hundred  dollars  per  year,  and  is  more  than  offset  by  a 
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careful  and  prudent  management  of  said  property  by  the  re- 
ceiver under  the  supervision  of  the  court ;  that  such  receiver- 
ship affords  the  greatest  measure  of  protection  to  the  interests 
of  the  remaindermen  in  said  property,  the  children  of  plaintiff 
and  defendant,  who  are  by  their  close  relationship  to  and 
dependence  upon  the  parties  to  this  action,  proper  to  be  con- 
sidered in  all  matters  relating  to  the  property  rights  before 
the  court  for  consideration  in  said  action ;  that  the  monthly 
allowance  directed  to  be  paid  by  said  judgment  is  for  the  sup- 
port and  maintenance  of  plaintiff  and  the  minor  children  of 
plaintiff  and  defendant." 

It  appeared  by  the  affidavit  of  said  Ward  that  he  is  a  farmer 
and  owns  and  cultivates  lands  in  the  vicinity  of  the  lands  in 
question  situated  in  Sacramento  County,  and  is  familiar  with 
rental  values  of  said  land,  that  the  receiver  is  realizing  its  full 
rental  value,  and  that  such  value  could  only  be  materially  in- 
creased by  means  of  reclamation  from  overflow  of  flood  waters 
of  Dry  Creek,  but  that  ''the  expense  of  improvements  would 
be  prohibitive." 

Petitioner  concedes  that  a  proper  case  was  presented  for  the 
appointment  of  a  receiver;  no  suggestion  is  made  of  any  mis- 
management of  the  property  by  the  receiver  or  that  his  com- 
pensation is  excessive,  and  there  was  evidence  that  he  is  re- 
ceiving the  full  rental  value  of  the  property  and  that  any 
additional  earning  capacity  of  the  property  can  readily  be 
availed  of  through  the  receiver. 

Petitioner's  position  will  appear  from  the  following  state- 
ment in  his  brief:  "It  should  be  noted  at  the  outset  that  peti- 
tioner is  not  here  asking  this  court  to  determine  what  particu- 
lar security,  terms,  or  conditions  the  lower  court  should  have 
exacted  as  a  consideration  for  discharging  the  receivership. 
Undoubtedly  much  would  rest  in  the  discretion  of  the  lower 
court  respecting  such  terms,  security,  and  conditions.  As  to 
these  matters  which  would  rest  in  the  discretion  of  the  lower 
court  we  are  asking  no  relief,  as  we  concede  that  mandate  will 
not  lie  to  review  a  discretionary  act  unless  that  discretion  is 
abused.  Our  position  is,  however,  that  the  law  imposes  the 
duty  to  terminate  a  receivership  whenever  the  necessity  for 
its  existence  ceases.  In  view  of  the  fact  that  the  affidavits 
and  the  offers  made  by  petitioner  eliminated  absolutely  every 
contingency  which  made  the  receivership  necessary,  provided 
the  conditions  exacted  by  the  court  were  complied  with,  we 
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contend  that  it  was  the  duty  of  the  court  to  prescribe  what 
terms  and  conditions  should  be  exacted.  Its  failure  to  do  this 
was  a  failure  to  exercise  its  discretion,  and  in  effect  was  a 
refusal  to  assume  jurisdiction,  and  therefore  mandamus  will 
lie  to  compel  it  to  do  so." 

Again,  to  make  clear  petitioner's  position,  it  is  said  in  his 
brief:  **We  do  not  believe  that  the  right  to  so  hold  a  man's 
property  when  he  is  willing  to  obviate  every  necessity  for  a 
receivership  will  be  upheld  as  the  law  of  this  state.  Section 
140  of  the  Civil  Code  confers  broad  power  on  the  lower  court 
to  appoint  a  receiver  in  the  first  instance,  but  it  surely  cannot 
be  successfully  argued  that  it  permits  such  court  to  retain  a 
receivership  without  regard  to  the  security  which  a  defendant 
may  be  able  and  willing  to  give.  If  the  lower  court  in  this 
ease  had  attempted  to  fasten  conditions  upon  the  order  dis- 
charging the  receivership  which  were  arbitrary  and  unreason- 
able, we  think  we  would  have  been  permitted  even  then,  by  a 
writ  of  mandate,  to  have  compelled  the  imposition  of  reason- 
able conditions  under  the  rule  that  in  that  class  of  cases,  man- 
date will  lie  to  correct  an  abuse  of  judicial  discretion ;  a  for- 
tiori, we  are  clearly  entitled  to  compel  a  court  at  least  to  say 
what  conditions  and  what  security  is  necessary  in  order  to 
permit  petitioner  to  retake  his  property." 

It  may  at  once  be  conceded  that  a  court  will  not  be  justified, 
through  the  medium  of  a  receiver,  in  arbitrarily  withholding 
property  from  the  owner's  control  and  enjoyment  for  an  in- 
definite and  unnecessary  period.  Petitioner  is  not  seeking 
restoration  of  the  property  to  his  own  control.  The  facts 
show  that  he  is  utterly  incapable  of  managing  it,  and  that  it 
would  be  an  abuse  of  discretion  should  the  court  place  it  again 
in  his  control.  What  petitioner  is  seeking  is  that  the  prop- 
erty be  taken  out  of  the  control  of  the  court  and  the  life  estate 
be  transferred  to  Mr.  Henderson.  There  is  no  showing  that 
this  would  result  in  any  advantage  to  Mrs.  Fairbank  and  her 
children  not  now  enjoyed  under  the  receivership.  Petitioner 
alleged  that  the  offer  of  Mr.  Henderson  "would  be  advan- 
tageous to  petitioner,"  but  in  what  way  is  not  shown  other 
than  through  an  increased  income,  and  as  to  this  the  evidence 
is  conflicting,  the  showing  by  respondent  being  that  the  prop- 
erty is  now  yielding  all  the  rentals  of  which  it  is  capable,  and 
that  any  increase  in  income  can  as  readily  be  accomplished 
through  the  receiver  as  through  Mr.  Henderson. 
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It  is  a  well-settled  general  rule  that  mandamAis  does  not  lie 
to  control  the  discretion  of  a  court  or  judicial  officer;  and, 
whatever  exceptions  there  may  be  to  the  general  rule,  that  a 
court  cannot  be  made  by  mandamus  to  exercise  its  discretion 
in  a  particular  manner.  {Kerr  v.  Superior  Court,  130  Cal. 
183,  185,  [62  Pac.  479].)  In  the  instant  case  the  motion  was 
to  discharge  the  receiver  on  the  ground  **that  it  is  in  the 
interests  of  the  defendant  to  convey  said  property  as  afore- 
said. That  the  interests  of  the  plaintiff  were  not  to  be 
affected  in  any  manner  prejudicially  by  reason  of  the  grant- 
ing of  said  motion."  Concededly,  the  motion  was  directed  to 
the  discretion  of  the  court,  but  the  court  was  not  bound  to 
exercise  its  discretion  in  a  particular  way  unless  under  the 
facts  only  one  order  was  proper.  {Wood  v.  Strother,  76  Cal. 
545,  [9  Am.  St.  Rep.  249,  18  Pac.  766].)  The  court,  in  the 
exercise  of  its  discretion,  denied  the  motion,  and  with  its  ac- 
tion we  cannot  interfere  unless  it  abused  its  discretion.  Con- 
sidering all  the  facts  and  circumstances,  we  cannot  say  the 
court  abused  its  discretion.  The  case  is  not,  in  our  opinion, 
one  where  **only  one  order  is  proper,''  which  seems  to  be  peti- 
tioner's contention. 

In  the  answer  the  respondent  stated  that  he  denied  the  mo- 
tion '*for  the  reason  that  the  court  in  its  discretion  believed 
that  the  best  interests  of  the  plaintiff  and  her  minor  children 
would  be  promoted  thereby,  and  for  the  further  reason  that 
such  interests  would  be  better  protected  and  secured  by  per- 
mitting said  receivership  to  stand  than  by  substituting  there- 
for contracts  to  be  entered  into  by  said  J.  M.  Henderson,  Jr., 
the  said  Elbridge  Pairbank,  or  other  persons,  or  by  orders 
of  said  court  imposing  so-called  liens  or  conditions  of  doubtful 
validity." 

The  writ  is  denied. 

Eart|  J.|  and  Burnett,  J.,  concurred. 


Digitized  by 


Google 


June/17.]     Gat  v.  Milwaukbb  Brewery  op  S.  P.  75 


[CiT.  No.  1983.    First  Appellate  Dittriet.— June  8,  1917.] 

MAKY  GAY,  Appellant,  v.  MILWAUKEE  BREWERY  OP 
SAN  FRANCISCO  (a  Corporation),  Respondent 

fiUBETTSHIF'— PaTIIXNT  OF  BeNT— lillilTATION   OF  LXABHJTT. — A   BUretj 

on  a  bond  given  to  secure  the  payment  of  rent  who  makes  pay- 
ment to  the  lessor  of  the  full  amount  stated  in  the  bond  is  not 
required  to  account  to  the  lessor  for  any  amount  received  from  the 
lessees  by  way  of  reimbursement,  and  where  a  sum  in  excess  of 
the  amount  of  the  bond  is  paid  by  the  surety  to  the  lessor  by  mis- 
take, it  may  be  recovered. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Pranciseo.    B.  P.  Shortall,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
Bourdette  ft  James,  and  Pranklin  T.  Poore,  for  Appellant. 
Walter  Perry  Johnson,  for  Respondent 

THE  COURT. — By  this  action  plaintiff  seeks  to  recover 
rent  under  a  lease,  and  to  hold  the  defendant  as  surety  under 
a  bond  given  by  it  to  secure  its  payment.  In  defense  of  the 
action  the  defendant  pleaded  that  its  liability  was  expres^.ly 
limited  by  the  terms  of  the  bond  to  the  sum  of  five  thousand 
dollars,  and  averred  that  in  accordance  with  the  demands  of 
the  plaintiff  made  upon  it  monthly,  it  had  paid  thereunder  the 
full  sum  of  five  thousand  dollars,  and  that  its  entire  liability 
was  thereby  extinguished.  With  its  answer  the  defendant 
filed  a  cross-complaint,  in  which  it  was  set  forth  that  it  had, 
in  addition  to  the  five  thousand  dollars,  paid  by  mistake  the 
sum  of  $550,  and  prayed  judgment  against  the  plaintiff  for 
this  amount.  It  recovered  judgment  in  accordance  with  its 
prayer,  and  the  appeal  is  by  plaintiff  from  such  judgment. 

It  appears  from  the  record  that  the  defendant  was  reim- 
bursed by  the  lessees,  its  principals,  a  portion  of  the  amount 
paid  by  it  under  the  bond;  and  the  only  question  here  pre- 
sented is  whether  or  not  a  surety  is  required  to  account  to  the 
obligee  of  the  bond  for  such  payments,  it  being  the  contention 
of  the  plaintiff  that  the  defendant  as  surety  is  liable  for  the 
amount  stated  in  the  bond  above  and  beyond  any  sum  that  it 
may  have  received  from  the  lessees  by  way  of  reimbursement. 
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We  do  not  think  that  this  contention  can  be  maintained. 
The  defendant  as  surety  having  paid  to  plaintiff  all  that  it 
undertook  to  pay  under  the  bond,  is  under  no  obligation  to 
pay  any  further  sum.  Upon  payment  by  it  of  the  rent  as  it 
became  due  the  lessees  became  liable  to  the  defendant  for  the 
amount  so  paid,  and  the  defendant  had  a  right  to  pursue  them 
for  its  return,  and  any  amount  so  recovered  would  not  inure 
to  the  benefit  of  the  lessor.  The  defendant  having  responded 
to  all  the  requirements  of  its  contract  of  suretyship,  no  fur- 
ther liability  can  be  imposed  upon  it. 

The  judgment  is  affirmed. 

ADDENDA  TO  OPINION  ON  FILE. 
In  the  opinion  on  file  in  this  cause  we  omitted  to  refer  to  the 
contention  of  appellant — although  we  had  considered  it  and 
found  it  untenable — that  the  $550  paid  by  respondent  in  ex- 
cess of  the  amount  called  for  by  its  bond  was  paid  voluntarily, 
and  consequently  cannot  be  recovered  by  it.  As  is  to  be 
gathered  from  the  opinion  already  filed,  the  evidence  estab- 
lishes that  this  payment  was  made  through  a  mistake  of  fact. 
The  trial  court  therefore  was  not  in  error  in  holding  that  it 
could  be  recovered  and  in  rendering  judgment  accordingly. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  6, 1917. 


[CSv.  No.  2224.    Second  AppeUate  District.— June  8,  1917.] 

ANNA  C.  McKINNELL,  Respondent,  v.  HETTIE  HANSEN 
et  al.,  Appellants. 

Appeal  from  Judgment  —  Alternative  Method  —  Judgment-roll  — 
Typewritten  Record. — On  an  appeal  taken  from  a  judgment 
under  the  alternative  method,  it  is  not  necessary  under  rule  VII 
of  the  supreme  court  that  the  judgment-roll  be  printed,  but  the 
whole  record  on  appeal,  including  the  judgment-roll,  may  be  type- 
written. 

Id. — Portions  op  Becjord  Relied  Upon  —  Insufficient  Record  —  Ap- 
pirmance  op  Judgment. — VThere  an  appeal  is  taken  from  a  judg- 
ment under  the  alternative  method,  and  the  appellant  fails  to  print 
in  his  brief  pr  in  9,  supplement  appended  thereto  any  portion  of 
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the  jndgment-roUy  or  a  sufficient  portion  of  the  evidence  to  enable 
the  court  to  determine  the  merits  of  the  principal  contention  of  the 
insufficiency  of  the  evidence  to  justify  the  findinj^,  the  judgment 
will  be  affirmed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    C.  N.  Andrews,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Henry  J.  Bischoff,  for  Appellants. 

Lester  D.  Welch,  for  Respondent 

CONREY,  P.  J. — The  attorney  for  appellants  opens  his 
brief  with  the  statement  that  this  is  an  appeal  from  a  judg- 
ment denying  the  relief  prayed  for  in  the  cross-complaint  of 
appellants.  He  says  that  the  cross-complaint  alleged  that  the 
property  described  therein  was  the  community  property  of 
appellants,  and  that  appellant  Hettie  Hansen  executed  deeds 
thereof  to  the  respondent;  that  appellants  asked  to  have  the 
deeds  set  aside  and  canceled,  or  that  the  respondent  be  de- 
clared a  constructive  trustee  for  appellants  on  certain  grounds 
stated.  The  brief  then  proceeds  to  argue  the  following  propo- 
sitions: (1)  That  the  finding  that  Hettie  Hansen  did  not 
execute  the  deeds  because  of  fear  of  arrest  or  immunity  from 
arrest  is  not  justified  by  the  evidence.  (2)  That  the  finding 
that  respondent  did  not  have  actual  notice  that  the  property 
was  the  community  property  of  Hettie  Hansen  and  H.  P. 
Hansen  is  not  supported  by  the  evidence.  (3)  That  there  is 
no  finding  of  fact,  nor  does  the  evidence  justify  the  finding, 
that  respondent  was  an  encumbrancer  in  good  faith  and  for 
a  valuable  consideration,  as  provided  in  section  164  of  the 
Civil  Code.  (4)  That  the  burden  of  proof  is  on  the  respond- 
ent to  show  that  she  is  an  encumbrancer  in  good  faith. 
(5)  That  appellants  are  not  estopped  to  assert  that  the  prop- 
erty is  community  property.  (6)  That  the  finding  that  the 
consideration  consisted  of  a  prior  existing  indebtedness  and 
additional  advances  of  money  at  the  time  of  the  execution  of 
said  deeds  is  not  justified  by  the  evidence.  Within  the  argu- 
ment on  the  first  proposition  the  point  is  presented  that  the 
trial  court  erred  in  refusing  to  admit  certain  offered  testimony 
to  which  objections  made  by  respondent  were  sustained  by 
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that  court  The  foregoing  is  a  complete  outline  of  the  points 
presented  for  consideration  here. 

The  typewritten  transcripts,  being  a  ''Clerk's  Transcript  on 
Appeal/'  certified  by  the  clerk  of  the  superior  court,  and  a 
** Reporter's  Transcript"  approved  by  the  judge,  are  the  only 
papers  on  file  herein,  except  appellants'  brief.  Section  950 
of  the  Code  of  Civil  Procedure  provides,  among  other  things, 
that  on  appeal  from  a  final  judgment  the  appellant  must  fur- 
nish the  court  with  a  copy  of  the  judgment-roll.  Section  953 
of  the  Code  of  Civil  Procedure  provides  that  the  copy  of  the 
judgment-roll  must  be  certified  to  be  correct  by  the  clerk  or 
the  attorneys.  These  requirements  have  stood  unchanged  in 
the  code  since  1874,  although  some  other  phraseology  of  sec- 
tion 950  was  amended  in  1915  (nearly  a  year  after  the  tran- 
scripts in  the  case  were  filed).  In  1907  sections  953a,  953b, 
and  953c  of  the  Code  of  Civil  Procedure  were  enacted.  They 
provide  for  what  is  called  the  alternative  method  of  preparing 
a  record  on  appeal.  This  alternative  method  was  designed  to 
apply  to  a  record  made  on  the  trial  of  an  action  or  of  some 
proceeding  in  an  action.  Thereby  the  appealing  party  is 
allowed  to  require  that  the  stenographic  reporter  prepare  a 
transcript  of  his  phonographic  report  of  the  trial,  in  cases 
where  there  was  such  a  report.  After  notice  is  prescribed,  the 
transcript  is  settled  and  allowed  by  the  judge.  Thereupon  it 
shall  "become  a  portion  of  the  judgment-roll  and  may  be  con- 
sidered on  appeal  in  lieu  of  the  bill  of  exceptions  now  pro- 
vided for  by  law."  Sections  953a,  953b,  and  953c  do  not 
contain  any  provisions  which  modify  the  force  or  eflFect  of  sec- 
tions 950  and  953  of  the  Code  of  Civil  Procedure,  or  the  rules 
of  practice  thereunder,  on  an  appeal  from  a  judgment. 

Rule  VII  of  the  supreme  court,  as  in  force  in  1907  and  long 
prior  thereto,  provided  that  all  transcripts  of  record  must  be 
printed  in  the  manner  there  stated.  Thereafter,  rule  VII 
was  modified,  by  excepting  from  its  operation  criminal  cases 
and  civil  cases  coming  under  the  provisions  of  section  953a 
of  the  Code  of  Civil  Procedure.  (160  Cal.  xlvii,  119  Pac.  xi.) 
It  remains  true  now,  just  as  it  was  prior  to  the  enactment  of 
sections  953a,  953b,  and  953c,  that  a  judgment-roll  prepared 
as  required  by  section  950  of  the  Code  of  Civil  Procedure, 
and  its  correctness  certified  by  the  clerk  or  attorneys  as  re- 
quired by  section  953  of  the  Code  of  Civil  Procedure,  must  be 
printed  as  required  by  rule  VII.     Section  953c  says  of  the 
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record  prepared  in  accordance  with  sections  953a  and  953b, 
**S(Ud  record  shall  be  filed  with  the  clerk  of  the  court  to 
which  the  appeal  is  taken  and  no  transcript  thereof  need  be 
printed.  In  filing  briefs  on  said  appeal  the  parties  must, 
however,  print  in  their  briefs,  or  in  a  supplement  appended 
thereto,  such  portions  of  the  record  as  they  desire  to  call  to  the 
attention  of  the  court."  The  typewritten  ''Clerk's  Tran- 
script" filed  herein  is  plainly  not  the  record  prescribed  in  the 
foregoing  quotation,  and  since  it  is  not  printed  it  cannot  be 
considered.  Without  it,  this  court  does  not  know  what  were 
the  issues  and  does  not  know  what  were  the  findings  in  the 
court  below.  If  it  be  objected  that  this  is  a  technical  ruling, 
the  answer  must  be  that  the  law  may  be  technical,  as  all  laws 
or  rules  of  practice  are  in  a  sense  technical,  but  that  the  ruling 
in  this  case  is  not  so.  We  are  not  here  construing  doubtful 
phrases.  We  are  enforcing  a  long-established  rule  of  practice, 
well  known  to  the  profession,  which  has  been  in  force  for 
many  years  and  which  this  court  is  not  authorized  to  repeal 
or  ignore. 

But  even  if  we  were  to  accept  the  clerk's  transcript  of  the 
judgment-roll  upon  the  assumption  that  it  is  properly  before 
the  court,  appellants'  case  would  not  be  very  much  improved 
thereby.  Counsel  for  appellants  have  not  printed  in  their 
brief  or  in  any  supplement  appended  thereto  any  portion  of 
the  judgment-roll,  nor  have  tiiey  printed  therein  a  sufficient 
portion  of  the  evidence  to  enable  the  court  to  determine  the 
merits  of  the  objections  urged  in  their  argument.  As  above 
noted,  their  principal  points  relate  to  claimed  insufficiency 
of  the  evidence  to  justify  certain  findings  of  fact.  Out  of  the 
reporter's  transcript  of  more  than  150  pages,  they  have  quoted 
in  their  brief  not  more  than  five  pages  of  testimony.  These 
excerpts  from  the  testimony  are  connected  together  by  nar- 
rative  statements  related  by  counsel  which  show  on  their  face 
(and  counsel  asserts  nothing  to  the  contrary)  that  the  record 
contains  much  testimony  other  than  that  quoted  in  the  brief, 
relating  to  the  findings  in  question.  Therefore,  we  are  not 
left  in  a  position  where  we  are  able  to  assume  that  the  quota- 
tions  in  the  brief  are  complete  as  to  the  points  argued,  or  to 
say  that  the  record  does  not  contain  the  evidence  nono-j-nvv  to 
sustain  the  findings  of  fact.  The  situation  is  mii'-'  ' 
in  Pasadena  Realty  Co,  v.  Cluriie,  ante,  p.  33.  i  »  ac. 
1025],  wherein  we  said:  *'In  order  to  ascertain  whether  there 
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is  merit  in  the  contentions  of  appellant,  the  court  would  be 
compelled  to  examine  the  typewritten  transcript  and  look 
therein  for  the  testimony  and  copies  of  the  documents  relied 
upon,  instead  of  in  the  brief  of  appellant,  where  such  testi- 
mony and  records  should  have  been  printed.  This  the  court 
is  not  required  to  do.  {Marcucci  v.  Vomnckel,  164  tIJal.  693, 
[130  Pac.  430] ;  Wills  v.  Woolner,  21  Cal.  App.  528,  [132  Pac. 
283] ;  MUler  v.  OUver,  174  Cal.  407,  [163  Pac.  357].)" 
The  judgment  is  affirmed. 

Works,  J.,  pro  tern.,  concurred, 

JAMES,  J.,  Concurring. — I  concur  in  the  judgment.  I  am 
not  prepared  to  agree,  howeyer,  with  the  conclusion  announced 
by  the  presiding  justice  that  on  an  appeal  under  the  alter- 
native method,  to  wit,  under  the  provisions  of  section  953a  of 
the  Code  of  Civil  Procedure,  it  is  necessary  that  the  judgment- 
roll  shall  be  printed.  It  does  seem  clear  under  that  section, 
however,  that  the  judgment-roll  should  be  made  a  part  of  the 
transcript  which  is  certified  to  by  the  trial  judge.  However, 
as  to  the  printing  of  the  judgment-roll,  I  gather  that  our 
supreme  court  has  taken  the  view  that  section  953a  does  not 
contemplate  that  the  roll  shall  be  presented  in  printed  form, 
but  that  the  same  may  be  typewritten.  I  refer  to  subdivision 
2  of  Rule  VII,  prescribing  the  form  of  transcripts  which  are  to 
be  presented  under  the  so-called  alternative  method.  In  that 
part  of  the  rule  to  which  attention  is  directed  the  court  has 
declared  that  transcripts  on  appeal  prepared  under  the  method 
referred  to  "must  be  typewritten  and  the  paper  and  the  backs 
for  binding  the  same  must  not  exceed  ten  inches  in  length 
and  eight  inches  in  width.  .  .  .  The  papers  constituting  the 
ordinary  judgment-roll,  are  here  designated  as  the  'Clerk's 
Transcript,'  and  the  certified  transcriptions  of  the  phono- 
graphic reporter's  notes  .  .  .  are  here  designated  as  the  'Re- 
porter's Transcript.'  "  Neither  by  the  statute  nor  rule  of 
court  is  a  party  excused  from  printing  in  his  brief  such  por- 
tions of  the  "record,"  which  includes  both  the  clerk's  and 
the  reporter's  transcripts,  as  he  may  desire  to  call  to  the 
attention  of  the  appellate  court.  As  we  have  heretofore  had 
occasion  to  suggest,  the  so-called  alternative  method  is  most 
unsatisfactory  in  practice,  and  we  have  been  unable  to  per- 
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ceive  how  under  that  method  any  expense  Is  saved  to  the 
litigants,  or  that  the  court  or  the  attorneys  are  thereunder 
relieved  of  any  labor.  Multiplying  methods  under  which 
appeals  may  be  taken  can  conduce  only  to  confusion  in  the 
practice  and  produce  results  which  in  no  wise  aid  in  the 
administration  of  justice. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  4,  1917,  and  the  following 
opinion  then  rendered  thereon: 

THE  COURT. — In  denying  the  application  for  a  hearing 
in  this  court  after  decision  by  the  district  court  of  appeal  of 
the  second  appellate  district,  we  deem  it  proper  to  say  that 
we  do  so  solely  upon  the  second  ground  for  affirmance  stated 
in  the  opinion  of  Mr.  Presiding  Justice  Conrey. 

We  do  not  concur  as  to  the  first  ground.  Rule  VII  of  this 
court  has  never  been  considered  by  this  court  as  requiring  a 
printed  transcript  where  the  record  on  appeal  is  made  up 
under  the  provision  of  section  953a  et  seq.,  of  the  Code  of 
Civil  Procedure.  It  is  the  settled  construction  of  that  rule 
that  in  any  civil  case  in  which  a  record  on  appeal  is  authorized 
to  be  prepared  under  those  sections,  the  case  is  a  civil  case 
"coming  under  the  provisions  of  section  953a"  within  the 
meaning  of  the  rule,  and  that  under  the  express  terms  of  the 
rule  (subdivisions  1  and  2),  the  whole  record  on  appeal,  in- 
cluding the  judgment-roll,  may  be  typewritten.  Such  has 
been  the  invariable  practice.  Prior  to  the  amendment  of 
section  953a  in  1915,  it  was  held  that  when  the  appeal  was  on 
the  judgment-roll  alone,  no  record  on  appeal  could  be  pre- 
pared thereunder,  but  it  is  settled  by  decisions  made  since  the 
amendment  that  the  effect  thereof  is  to  authorize  a  record 
thereunder  even  when  the  appeal  is  on  the  judgment-roll  alone, 
with  the  consequent  right  to  a  typewritten  record  thereof. 

The  application  for  a  hearing  in  this  court  is  denied. 

•4  Oal.  App.— « 
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[Civ.  No.  2233.    Seeond  Appellate  Distriet.— June  8,  1917.] 

CORNELIUS  COLE,  Respondent,  v.  MERCHANTS'  TRUST 
COMPANY  (a  Corporation),  Defendant  and  Appellant; 
BASIL  H.  DE  JERSEY,  Intervener  and  Appellant; 
F.  W.  ARMITAGE,  Defendant. 

Contract-— AoBNOT  ros  Sale  of  Lots — ^Dxjiution  of  Agbnct— Epfbot 
or  Execution  of  Subsequent  Teust  Agkebment— Timx  of  Es- 
sence Provision  not  Disturbed  bt. — In  a  contract  giving  an  ex- 
elusive  agency  for  the  sale  of  certain  lots  for  the  period  of  eighteen 
months,  and  providing  that  the  agent  should  receive  as  compensa- 
tion ten  per  cent  of  the  selling  price  of  each  lot,  and  after  the 
owner  should  have  received  $250  on  the  sale  of  a  lot,  the  balance 
should  be  paid  to  the  agent,  and  that  when  the  owner  had  received 
$27,640  from  the  sale  of  all  the  lots,  he  should  transfer  to  the 
agent  all  unpaid  contracts  and  unsold  lots,  the  provision  of  the 
contract  making  time  of  the  essence  was  not  disturbed  bj  the  mak- 
ing of  a  new  agreement  between  the  parties  and  a  trust  company 
under  which  the  company  was  to  deliver  contracts  and  deeds  and 
make  collections  and  pay  aU  except  ten  per  cent  on  each  lot  to 
the  owner  until  he  received  the  balance  due  him,  in  view  of  the 
further  provision  declaring  that  it  was  intended  by  the  agreement 
to  carry  out  the  contract  as  modified  by  extending  its  life  to  a 
stated  date. 

Id. — AicoTTNT  OF  Sales — ^Unauthobizbd  Deduohons. — ^In  determining 
whether  the  agent  had  sold  a  sufScient  number  of  lots  prior  to  the 
extended  date  to  yield  the  aggregate  sum  due  the  owner,  the  owner 
is  not  entitled  to  have  excluded  moneys  expended  for  street  work, 
after  such  date,  or  for  subsequently  accrued  taxes. 

APPEALS  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  orders  denying  a  new  trial.  Prank 
G.  Pinlayson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hunsaker  &  Britt,  W.  W.  Middlecoff,  Joseph  L.  Lewinsohn, 
and  W.  N.  Goodwin,  for  Intervener  and  Appellant. 

Benjamin  E.  Page,  Arthur  C.  Hurt,  and  Arthur  P.  Coe, 
for  Defendant  and  Appellant. 
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M.  O.  Graves,  C.  C.  Brown,  Haas  &  Dunnigan,  and  Cornelius 
Cole,  in  pro.  per.,  for  Respondent. 

Hunsaker  &  Harris,  for  Defendant  P.  W.  Armitage. 

WORKS,  J.,  pro  tem. — These  are  appeals  from  the  judg- 
ment and  from  an  order  denjring  motions  for  a  new  trial. 

By  an  agreement  in  writing,  of  date  February  1,  1905,  the 
respondent  granted  to  the  defendant  Armitage  and  others, 
for  the  period  of  eighteen  months,  an  exclusive  agency  for  the 
sale  of  a  certain  tract  of  land.  At  a  later  date  the  rights  of 
all  the  grantees  of  the  agency  were  lodged  in  Armitage  by 
assignment.  For  that  reason,  as  well  as  for  convenience,  the 
contract  will  be  referred  to  as  if  it  had  been  entered  into,  on 
the  one  part,  by  Armitage  alone.  The  instrument  provided, 
among  other  things,  that  Cole  should  forthwith  subdivide 
the  property;  that  he  should  subscribe  a  certain  map  delineat- 
ing the  subdivision  and  dedicate  to  public  use  all  streets  and 
alleys  shown  on  it;  that  he  should  grade  and  gravel  certain 
streets  and  sidewalks  in  the  tract ;  that  he  should  execute  and 
deliver  contracts  for  the  conveyance  of  lots  upon  sales  being 
made  by  Armitage ;  and  that  he  should  execute  and  deliver  to 
purchasers  deeds  to  lots  upon  the  payment  to  him  of  $250 
for  each  and  every  lot  to  be  conveyed.  Armitage  was  to  forth- 
with advertise  the  lots  for  sale,  maintain  a  sales  office  on  or 
near  them,  and  otherwise  use  due  diligence  to  complete  the 
sale  of  all  the  lots  during  the  life  of  the  agreement ;  was  to  pay 
all  cost  of  subdividing  the  lots,  of  filing  and  recording  the  map, 
and  of  all  certificates  of  title  to  the  lots ;  was  not  to  sell  any 
lot  for  less  than  $250,  nor  upon  time  at  a  less  rate  than 
$25  at  the  time  of  sale  and  ten  dollars  per  month,  with 
interest  at  seven  per  cent  after  one  year  from  date  of  sale; 
and  was  to  be  compensated  **for  lots  sold,  all  of  the  price  for 
which  each  lot  is  sold  in  excess  of  the  rate  of  $1,000  per  acre 
for  the  land,  subject  to  this  agreement,  added  to  the  cost  of 
improvements  to  be  made  under  this  agreement."  There  were 
27.64  acres  in  the  tract.  It  was  provided  that  the  compensa- 
tion just  mentioned  ''shall  be  as  follows: 

"Ten  per  cent  (10%)  of  the  selling  price  of  each  lot  out  of 
the  first  moneys  paid  in  on  such  sale.  And  after  the  first 
party  shall  have  received  two  hundred  and  fifty  dollars  ($250) 
and  interest,  if  any,  on  the  sale  of  a  lot,  then  the  second 
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parties  shall  be  paid  the  balance  received  on  such  lot,  and 
finally,  any  amount  received  in  excess  of  the  sum  of  twenty- 
seven  thousand  six  hundred  and  forty  dollars  ($27,640)  and 
the  actual  cost  of  the  improvements  upon  said  tract,  should 
any  excess  have  been  received  by  the  first  party. 

''When  the  first  party  shall  have  received  the  full  sum  of 
twenty-seven  thousand  six  hundred  and  forty  dollars 
($27,640),  together  with  the  costs  of  improvements  on  said 
land,  and  interest  paid  in  on  deferred  payments,  he  shall 
transfer  in  due  form  to  the  second  parties,  aU  unpaid  con- 
tracts, mortgages  and  obligations  received  on  sale  of  lots;  and 
duly  convey  to  them  all  lots  in  said  tract  not  theretofore  sold 
and  conveyed.  All  interest,  if  any,  on  deferred  payments  for 
lots  shall  inure  to  the  benefit  of  the  first  party." 

The  contract  concluded  with  the  following  paragraph : 

**Time  is  of  the  essence  of  this  agreement,  and  upon  the 
failure  of  the  second  parties  to  keep  the  covenants  on  their 
part  herein  contained,  this  agreement  shall,  at  the  option  of  I 
the  first  party,  become  null  and  void  and  all  right  of  said  sec- 
ond parties  shall  end." 

The  parties  proceeded  to  operate  under  this  agreement,  and 
by  about  April  4,  1906,  Armitage  had  found  purchasers  for 
ninety-six  lots.  Twenty-three  of  these  had  been  sold  for  cash 
and  deeds  conveying  them  had  been  delivered  by  Cole. 
The  remaining  seventy-three  lots  were  sold  upon  contracts 
for  differing  amounts.  The  avails  of  these  transactions  had 
been  segregated  between  the  parties  under  the  terms  of  the 
agreement  and  there  yet  remained  due  Cole,  pursuant  to  those 
terms,  the  sum  of  $19,948.30.  On  April  4,  1906,  Cole  and 
Armitage  made  a  new  arrangement  of  their  affairs  under  the 
contract,  in  the  form  of  a  trust  agreement  to  which  the  ap- 
pellant Trust  Company  was  a  party.  The  agreement  recited 
that  the  Trust  Company  had  received  and  accepted  the  seventy- 
three  contracts  and  also  deeds  to  the  unsold  lots.  The  com- 
pany obligated  itself  to  receive  moneys  payable  on  the 
contracts  of  sale  and  to  deliver  deeds  to  the  purchasers  as  bal- 
ances due  on  contracts  were  paid;  to  pay  first  to  Armitage 
ten  per  cent  of  the  selling  price  under  each  contract  as  col- 
lections came  in,  except  in  the  case  of  contracts  on  which  he 
had  already  received  ten  per  cent  or  a  portion  thereof,  and 
on  the  latter  to  pay  the  balance  to  total  ten  per  cent ;  to  pay 
to  Cole  the  remainder  collected  on  each  contract  until,  together 
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with  certain  other  payments,  he  received  the  sum  of  $19,- 
948.30;  to  execute  contracts  of  sale  on  lots  thereafter  sold, 
upon  the  order  of  either  Cole  or  Armitage,  provided  that  sales 
made  by  Cole  should  not  be  for  less  than  figures  fixed  by  a 
certain  schedule  attached  to  the  trust  instrument;  to  pay  to 
Armitage  ten  per  cent  upon  the  purchase  price  under  con- 
tracts of  sale  so  executed  by  it ;  to  pay  to  Cole  the  remainder 
collected  by  it  on  such  contracts  until  from  such  collection 
and  from  amounts  paid  to  him  on  old  contracts,  under  the 
provision  above  noted,  he  received  the  sum  of  $19,948.30 
already  mentioned ;  to  pay  to  Armitage,  after  the  payment  to 
Cole  of  that  sum,  all  further  collections  under  all  contracts  of 
sale  and  also  to  execute  to  him  deeds  to  all  the  lots  then  un- 
sold; to  pay  to  Cole  all  interest  collected  on  all  contracts  of 
sale  until  the  principal  sum  of  $19,948.30  was  fully  paid  him, 
the  interest  to  be  no  part  of  that  sum;  to  use  such  part  of 
collections  as  might  be  necessary  to  make  improvements  de- 
termined by  Armitage  to  be  required  on  the  property  and  to 
pay  off  liens,  including  taxes,  such  payments  not  to  be  con- 
sidered as  payments  to  Cole ;  and  to  pay  off  a  certain  mort- 
gage and  charge  the  amount  against  Cole's  nineteen  thousand 
dollars.  The  trust  agreement  ended  with  a  provision  to  the 
effect  that  it  was  ''intended  to  carry  out  the  contract"  of 
February  1,  1905,  **as  modified  by  extending  the  life  of  said 
contract  to  February  1,  1907,  and  by  directing  the  payment 
to  C.  Cole  of  all  money  arising  out  of  the  sale  of  lots  above 
ten  per  cent  until  he  shall  be  fully  paid,  as  directed." 

The  action  was  commenced  by  Cole,  as  late  as  February  6, 
1913,  against  the  appellant  Trust  Company  alone  for  a  ter- 
mination of  the  trust  arrangement,  his  theory  being  that, 
through  the  failure  of  Armitage  to  finally  carry  out  the 
agreements  between  them,  time  being  of  their  essence,  he  had 
become  the  sole  beneficiary  under  the  trust.  The  appellant  de 
Jersey,  an  assignee  of  Armitage,  filed  a  complaint  in  interven- 
tion upon  the  claim  that  Armitage 's  beneficial  interest  in  the 
trust  had  not  terminated,  and  Armitage  himself  was  later 
brought  in  as  a  party  defendant.  The  judgment  declared  the 
trust  terminated  and  directed  the  appellant  Trust  Company 
to  reconvey  to  Cole  the  property  yet  remaining  in  its  hands. 

The  provision  in  the  original  contract  that  time  was  of  its 
essence  was  not  disturbed  by  the  terms  of  the  trust  agreement. 
The  period  of  eighteen  months,  fixed  in  the  contract,  was  by 
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the  trust  arrangement  extended  to  a  period  of  two  years,  or^ 
until  February  1,  1907,  and  that  day  became,  upon  the  erec- 
tion of  the  trust,  the  date  to  which  the  provision  that  time  was 
of  the  essence  was  thenceforward  to  fasten  itself.  The  time 
element  in  these  transactions  required  only  that  Armitage 
should  have  sold,  before  February  1,  1907,  enough  lots  to  pro- 
duce to  Cole  from  contracts  of  sale,  as  they  matured,  the  sum 
0^  $19,948.30.  The  trial  court  adopted  this  theory  and  framed 
its  findings  of  fact  accordingly.  The  findings  are  to  the  effect 
that  Armitage  did  not  ''sell  a  sufficient  number  of  said  lots 
...  to  yield  to  the  said  Cornelius  Cole  .  .  .  either  the  said 
sum  of  $27,640  provided  to  be  paid  under  said  contract  of  date 
February  1st,  1905,  or  the  said  balance  of  $19,948.30  due 
thereon  at  the  time  of"  the  creation  of  the  trust.  It  is  further 
found  that  time  was  of  ''the  essence  of  said  agreement"  and 
that  unless  Armitage,  before  February  1,  1907,  "did  cause 
•  •  .  sufficient  contracts  to  be  entered  into  for  the  purchase 
of  lots  ...  to  yield  the  said  sums  to  said  Cornelius  Cole 
hereinabove  referred  to,  to  wit,  the  aggregate  sum  of  $27,640 
net,  that"  Armitage  did  not  become  entitled  to  a  conveyance 
of  the  property  held  by  the  Trust  Company. 

The  court  found  that  there  was  due  Cole,  of  the  nineteen 
thousand  dollar  item,  the  sum  of  $2,105.86,  together  with  cer- 
tain other  amounts  representing  advances  made  or  to  be  made 
by  him,  which  raised  the  total  amount  due  to  $4,241.36,  and 
there  were  other  findings  negativing  the  possibility  that  any- 
thing remained  due  on  outstanding  contracts  of  sale.  The  ap- 
pellants contend  that  there  were  several  items  of  expenditure 
by  the  Trust  Company,  made  during  its  management  of  the 
trust,  which  were  not  charged  against  the  nineteen  thousand 
dollars  to  be  paid  Cole,  but  which  should  have  been  so  charged. 
It  is  urged  that  if  those  items  had  been  charged  to  Cole,  the 
balance  of  $4,241.36  found  in  his  favor  would  have  been  extin- 
guished, that  the  terms  of  the  original  contract  and  of  the 
trust  agreement  thus  would  have  been  satisfied  by  Armitage 
and  he  would  have  become  entitled  to  conveyance  from  the 
Trust  Company  of  the  property  remaining  in  its  hands.  One 
of  these  items  is  the  sum  of  $4,263.57,  paid  long  after  Febru- 
ary 1,  1907,  on  the  order  of  Cole  alone,  to  the  Stutzer  Cement 
&  Grading  Company  for  street  work  on  the  tract.  Not  only 
was  the  amount  paid  after  the  day  named,  but  the  contract 
with  the  Grading  Company,  entered  into  with  it  by  Cole,  under 
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which  the  payment  was  made,  was  not  executed  until  about 
two  months  after  that  date.  It  will  be  remembered  that, 
under  the  trust  a^eement,  street  work  in  the  tract  was  to  be 
done  upon  the  determination  of  Armitage  alone.  The  re- 
spondent meets  the  claim  of  appellants  with  the  assertion  that 
the  election  of  Armitage  to  have  streets  improved  and  his  con- 
sent to  the  payment  of  bills  for  such  improvement  was  not 
necessary  after  February  1,  1907,  as  the  trust  had  then  ter- 
minated ;  but  that  is  begging  the  very  question  involved  in  the 
contention  of  appellants.  The  Trust  Company  had  on  hand 
the  money  paid  to  the  Grading  Company  for  the  street  work  as 
avails  from  contracts  of  sale  upon  deals  made  by  Armitage  be- 
fore that  date.  The  amount  was  applicable  to  the  fund  to  be 
paid  to  Cole,  namely,  the  $19,948.30,  plus  the  other  items  to 
which  he  was  entitled  under  the  trust ;  and,  leaving  aside  the 
question  as  to  what  extent  it  was  made  up  of  accumulations  of 
interest — as  all  interest  belonged  to  Cole  under  the  arrange- 
ment— ^it  would  have  more  than  met  the  item  of  $4,241.36 
found  by  the  trial  court  to  be  due  Cole.  Under  such  a  state 
of  affairs,  Cole  had  lost  all  interest  in  the  property  and  had 
no  power  to  contract  for  or  to  pay  bills  toward  the  improve- 
ment of  streets  within  it. 

Appellants  also  object  to  an  item  of  $2,562.51  paid  out  by 
the  trustee  in  1909  to  satisfy  liens  arising  under  the  Vrooman 
Act  for  public  street  work  done  in  the  tract.  The  respondent 
claims  that  it  was  made  the  duty  of  the  trustee  to  pay  off  such 
liens,  but  that  suggestion  does  not  meet  the  question.  As  we 
have  just  said  about  the  other  item  to  which  objection  is  made, 
the  trustee  had  this  simi  of  $2,562.51  on  hand  as  a  result  of 
sales  made  by  Armitage.  What  might  become  of  it  years 
after  February  1,  1907,  no  matter  when  it  may  have  been  col- 
lected, is  a  matter  of  no  moment  in  the  settlement  of  the  ques- 
tion now  confronting  us,  as,  considering  what  we  have  said  and 
what  the  trial  court  found  concerning  the  provision  that  time 
was  of  the  essence  of  the  transactions  between  the  parties. 
Cole  had  no  right  in  the  property  after  February  1,  1907,  pro- 
vided Armitage  had  made  enough  sales  to  net  him  the  amount 
to  be  paid  him. 

Of  the  two  items  of  $4,263.57  and  $2,562.51,  or,  in  all, 
$6,826.08,  it  is  impossible  for  us  to  determine  how  much  was 
interest  which  belonged  to  Cole,  as  we  are  not  furnished 
with  the  dates  of  the  various  contracts  of  sale  and  of  the 
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payments  made  upon  them;  but  the  rate  of  interest  is 
fixed  in  the  original  contract  which  might  be  charged 
in  such  contracts  of  sale  and  we  can  determine  approxi- 
mately the  time  the  contracts  might  run.  Prom  these  data 
we  are  compelled  to  conclude  that  so  much  of  the  amount 
last  mentioned  could  not  be  interest  as  would  prevent 
the  remainder  from  more  than  meeting  the  balance  of 
$4,241.36  found  by  the  trial  court  to  be  due  Cole,  especially 
as  it  appears  from  the  findings  that  $2,135.50  of  that  sum 
was  credited  to  him  on  account  of  taxes,  accruing  in  years 
after  1907,  and  paid  or  to  be  paid  by  him.  This  sum  of 
$2,135.50  is,  then,  in  the  same  category  with  the  amount  above 
mentioned  as  having  been  paid  to  satisfy  Vrooman  Act  liens. 
The  sum  of  $4,241.36  is,  therefore,  subject  to  a  deduction  of 
$2,135.50,  leaving  only  $2,105.36  to  be  covered  by  so  much  of 
the  $6,826.08  as  was  not  interest  belonging  to  Cole. 

The  judgment  and  order  are  reversed  and  the  cause  re- 
manded. 

Conrey,  P.  J.,  and  James,  J.,  concurred.  , 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  6,  1917. 


[C3v.  No.  1681.    Third  Appellate  District.— June  8,  1917.] 

E.   M.   KASTER,   Petitioner,   v.   SUPERIOR  COURT   OP 
SACRAMENTO   COUNTY  et  al.,  Respondents. 

Dismissal  of  Action — Justice's  Court  Appeal — Inherent  Juris- 
diction.— The  superior  court  has  inherent  power  to  dismiss  an  ac- 
tion appealed  from  the  justice's  court  on  questions  of  law  and 
fact  and  not  brought  to  trial  within  two  years  after  the  appeal 
was  taken,  regardless  of  whether  such  authority  exists  under  the 
provisions  of  section  583  of  the  Code  of  Civil  Procedure. 

Id. — Failure  to  Bring  Appeal  to  Trial — ^DismisJbal — ^DiscRETtoN 
NOT  Abused. — It  is  not  an  abuse  of  discretion  to  dismiss  a  justice's 
court  appeal  taken  on  both  questions  of  law  and  fact  for  failure 
to  bring  to  trial  within  two  years,  where  such  failure  was  not  due 
to  mistake  or  ignorance,  bat  the  plaintiff  was  content  to  let  tho 
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matter  rest  because  he  was  relying  upon  a  bond  given  to  release 
an  attachment  obtained  bj  him,  and  the  defendants  had  in  the 
meantime  removed  to  another  state,  and  the  expense  incident  to 
their  personal  attendance  at  the  trial  would  nearlj  equal  the  amount 
of  the  demand. 

APPLICATION  for  a  Writ  of  Review  originally  made  to 
the  District  Court  of  Appeal  for  the  Third  Appellate  District 
to  annul  an  order  of  the  superior  court  dismissing  a  justice's 
court  appeal. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Thomas  B.  Leeper,  for  Petitioner. 

B.  P.  Van  Dyke,  and  Charles  H.  Crocker,  for  Respondents. 

BURNETT,  J.— The  application  is  for  a  writ  of  review  to 
annul  an  order  made  by  said  superior  court  dismissing  an 
action  appealed  from  the  justice  court  on  questions  of  law 
and  fact  by  one  R.  C.  Brace  and  not  brought  to  trial  within 
two  years  after  the  appeal  was  taken.  It  is  claimed  by  peti- 
tioner that  section  583  of  the  Code  of  Civil  Procedure,  the 
apparent  authority  for  said  order,  is  not  applicable  to  such 
case,  and  in  support  of  his  contention  he  cites  Pistolesi  v. 
Superior  Court,  26  Cal.  App.  403,  [147  Pac.  104],  and  Long 
V.  Superior  Court,  31  Cal.  App.  34,  [159  Pac.  734].  The 
latter  follows  the  former  and  in  each  it  was  sought  to  compel 
the  superior  court  to  dismiss  the  action  for  the  reason  that  it 
had  not  been  brought  to  trial  within  five  years.  In  the  Pisto- 
lesi case  it  was  said :  *'Nor  do  we  think  section  583  of  the  Code 
of  Civil  Procedure  is  applicable  to  this  case.  It  reads  as  fol- 
lows: '  .  .  .  Any  action  heretofore  or  hereafter  commenced 
shall  be  dismissed  by  the  court  in  which  the  same  shall  have 
been  commenced  or  to  which  it  may  be  transferred  on  motion 
of  the  defendant,  after  due  notice  to  plaintiff  or  by  the  court 
on  its  own  motion,  unless  such  action  is  brought  to  trial  within 
five  years  after  the  defendant  has  filed  his  answer.  .  .  .  ' 
This  action  was  not  comnnenced  in  the  superior  court  nor  can 
it  be  regarded  as  having  been  *  transferred'  to  that  court  *on 
motion  of  the  defendant,  *  the  latter  language  aptly  describing 
only  an  action  transferred  to  a  court  of  identical  jurisdiction 
in  another  county." 
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It  ifl  to  be  observed,  though,  that  the  first  clause  of  said 
section  upon  which  it  might  be  claimed  this  order  was  based 
contains  no  such  limitation.  Applying  it  according  to  the 
ordinary  signification  of  the  language  employed,  it  may  be 
said  to  include  any  court  in  which  the  action  is  pending  for 
trial.  The  clause  is :  ''The  court  may  in  its  discretion  dismiss 
any  action  for  want  of  prosecution  on  motion  of  the  defend- 
ant and  after  due  notice  to  the  plaintiff,  whenever  plaintiff 
has  failed  for  two  years  after  answer  filed  to  bring  such  action 
to  trial."  However,  it  is  not  necessary  to  decide  this  point, 
for  the  following  reason  stated  in  the  Pistolesi  case:  ''Al- 
though it  appears  to  us  plain  that  neither  of  the  sections  re- 
ferred to  applies  to  this  case,  the  superior  court  could  yet, 
as  it  did,  resort  to  its  inherent  power  to  pass  on  the  motion 
and  grant  or  deny  it.  *It  is  settled  by  numerous  decisions  in 
this  state  that  the  superior  court,  without  the  aid  of  statutory 
authority,  has  the  power  to  dismiss  an  action  because  of  the 
failure  of  the  plaintiff  to  prosecute  it  with  reasonable  dili- 
gence.' {Romero  v.  Snyder,  167  Cal.  216,  [138  Pac.  1002].) 
There  it  was  held  that  if  only  a  demurrer  and  not  an  answer 
was  filed  the  provisions  of  section  583  of  the  Code  of  Civil 
Procedure  did  not  apply ;  but  that  the  court  under  its  general 
jurisdiction  might  dismiss  the  action  for  failure  to  prosecute 
it  with  reasonable  diligence,  and  would  be  limited  in  so  doing 
only  by  a  sound  discretion." 

Conceding,  then — ^as  the  later  decisions  of  the  supreme 
court  seem  to  hold — ^that  the  writ  of  certiorari  may  be  invoked 
in  such  cases  when  there  has  been  an  abuse  of  discretion,  we 
are  led  to  consider  whether  the  court  below  acted  with  such 
indifference  to  the  proprieties  of  the  occasion  as  to  be  placed 
in  the  position  of  a  tribunal  acting  outside  the  scope  of  its 
authority.  We  cannot  so  denominate  the  attitude  of 
respondents. 

If  there  had  been  a  showing  of  inability  on  the  part  of 
plaintiff,  or  that  he  had  been  deceived  or  misled  or  was  igno- 
rant of  his  rights  a  different  situation  might,  of  course,  be 
presented.  He  was  content,  though,  to  let  the  matter  rest 
because  he  was  relying  upon  the  obligation  of  the  sureties  on 
a  bond  given  to  release  an  attachment  obtained  by  him  after 
filing  his  complaint  in  the  justice  court.  This  circumstance, 
however,  has  nothing  to  do  with  his  obligation  to  secure  an 
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early  trial  of  the  main  action  in  the  superior  court.  Nor  does 
it  make  any  difference,  in  our  opinion,  that  no  undertaking 
was  given  by  the  defendant  to  stay  execution  when  he  ap- 
pealed to  the  superior  court.  The  plaintiff  might  have  ob- 
tained— and  it  seems  he  did  do  so — a  writ  of  execution  in 
spite  of  the  appeal,  but  whether  execution  was  stayed  or  not, 
it  was  his  duty  to  have  the  cause  tried  by  the  tribunal  to 
which  it  had  been  regularly  transferred  for  a  new  trial. 

But  it  is  said  that  defendant  set  up  a  cross-complaint  and 
therefore  it  was  as  much  his  duty  as  that  of  plaintiff  to  speed 
the  trial.  It  is  doubtful  whether  the  pleading  amounted  to  a 
cross-complaint.  It  was  rather  a  defense  to  the  action.  But 
granting  it  to  be  what  is  claimed  for  it,  and  it  results  that  it 
was  the  duty  of  each  litigant  to  promote  an  early  trial  and 
the  court  could,  upon  the  default  of  either,  dismiss  the  case. 
The  said  defendant,  however,  seems  to  have  been  more  dili- 
gent than  plaintiff  in  invoking  the  discretion  of  the  court  to 
dismiss  the  action. 

The  reason  that  animated  the  court  in  its  action  is  disclosed 
in  the  affidavit  filed  in  support  of  the  motion  and  is,  substan- 
tially, that  plaintiff  had  taken  no  steps  to  bring  on  the  trial 
for  more  than  two  years,  and  that  defendants  had  departed 
the  state  and  had  located  in  the  state  of  West  Virginia,  and 
that  the  expense  incident  to  a  personal  attendance  at  the  trial 
of  the  action  would  nearly  equal  the  amount  of  the  demand 
set  forth  in  the  plaintiff's  complaint,  and  that  said  R.  C.  Brace 
would  be  unable  to  be  personally  present  at  the  trial  if  it 
should  take  place. 

We  cannot  see  how  it  can  be  said  that  the  court  abused  its 
discretion  under  these  circumstances.  Indeed,  the  showing  in 
palliation  of  such  delay  on  the  part  of  plaintiff  should  be 
strong  and  persuasive  to  justify  an  appellate  court  in  declar- 
ing as  a  matter  of  law  that  there  has  been  an  abuse  of  the 
discretion  which  the  lower  court  is  permitted  to  exercise. 

In  conclusion,  it  may  be  said  that  if  plaintiff's  contention 
is  sound  that,  since  no  stay  bond  was  given,  **the  judgment 
of  the  justice  court  remains  in  full  force  and  effect,  and  plain- 
tiff can  levy  execution  and  satisfy  said  judgment  upon  any 
property  belonging  to  defendants,"  and  '*can  sue  to  recover 
judgment  against  the  sureties  on  the  undertaking  releasing 
the  attachment^"  he  will  suffer  no  injury  by  the  said  order  of 
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the  superior  court.    At  any  rate,  we  do  not  think  said  order 
should  be  annulled  and  the  writ  is  therefore  discharged. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  6, 1917. 


[CHv.  No.  2125.    First  AppeUate  Dietrict.-nJune  9,   1917.] 

HENRY  COWELL  LIME  AND  CEMENT  COMPANY  (a 
Corporation),  Appellant,  v.  HENRY  L.  SMITH,  Re- 
spondent. 

Assignment  fob  Benefit  of  CREDrroRS — ^Reguuuutt — 'Estoppel. — 
Where  an  assignment  of  property  is  made  for  benefit  of  creditors, 
a  creditor  who  has  his  attorney  attend  a  called  creditors*  meeting 
and  two  days  thereafter,  with  full  knowledge  of  the  assignment 
and  its  purpose,  has  his  attorney  deliver  a  statement  of  his  account 
to  the  assignee,  waives  all  objections  to  the  regularity  of  the  as- 
signment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.     Geo.  E.  Crothers,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Hatch  &  Hatch,  for  Appellant. 

J.  G.  De  Forest,  for  Respondent. 

THE  COURT.— One  Draeseke,  being  in  failing  circum- 
stances financially,  on  the  ninth  day  of  October,  1913,  executed 
an  assignment  of  his  property  to  Jesse  A.  ^luller,  as  trustee 
for  the  benefit  of  Draeseke 's  creditor,  and  on  the  fifteenth  day 
of  October,  Muller  and  Draeseke  executed  another  assign- 
ment of  the  same  property  for  the  same  purpose  to  the  defend- 
ant Henry  L.  Smith.  Smith  was  secretary  of  the  San  Francisco 
board   of  trade,   and  the   assignments   to  him   and   Muller 
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were  both  made  for  the  purpose  of  closing  up  Draeseke's  busi- 
ness and  paying  the  proceeds  of  the  sale  of  his  property  to 
his  creditors  ratably.  Pursuant  to  these  assignments  and  dur- 
ing the  month  of  October,  1913,  Smith  took  over  Draeseke's 
property.  Draeseke  w&s  at  the  time  of  these  assignments  in- 
debted to  the  plaintiff  in  the  sum  of  $450.  On  October  14, 
1913,  defendant  called  a  meeting  of  Draeseke's  creditors  to 
be  held  at  2  o'clock  P.  M.  of  that  day.  Notice  of  this  meeting 
was  given  to  the  plaintiff,  and  an  admission  of  service  of  this 
notice  was  signed  by  the  plaintiff  and  is  in  evidence  here. 
Plaintiff's  attorney  attended  that  meeting.  It  was  held  pur- 
suant to  the  notice,  and  on  the  sixteenth  day  of  October,  1913, 
and  with  full  knowledge  of  the  assignment  to  MuUer  and  its 
purpose,  the  attorney  for  the  defendant  delivered  to  the  board 
of  trade — whose  representatives  both  MuUer  and  Smith  were 
in  the  whole  transaction — ^a  statement  of  the  plaintiff's  ac- 
count with  Draeseke,  together  with  a  letter  in  which  it  was 
stated  that  the  writer  understood  that  the  affairs  of  Draeseke 
were  being  settled  through  the  board  of  trade,  and  asked  to 
be  advised  as  to  the  action  already  taken  and  future  action 
which  might  be  taken  in  the  matter.  On  October  28,  1913, 
the  defendant  sold  the  property  of  Draeseke  which  was  in  his 
hands  under  the  assignment  to  him,  and  subsequently  made 
a  dividend  of  the  proceeds.  All  the  creditors  except  the 
plaintiff  received  and  accepted  their  dividends  from  the 
defendant.  The  plaintiff  refused  to  do  this,  and  brought  ac- 
tion against  Draeseke,  and  on  November  6,  1913,  levied  an 
attachment  in  said  action  upon  all  funds  in  the  defendant 
Smith's  hands  belonging  to  Draeseke.  The  plaintiff  subse- 
quently obtained  judgment  in  that  action  against  Draeseke, 
upon  which  execution  was  issued  against  the  property  of 
Draeseke,  and  served  by  the  sheriff  upon  the  defendant  Smith, 
by  which  levy  was  made  upon  all  moneys  in  Smith's  hands 
belonging  to  Draeseke.  The  defendant  answered  the  levy  of 
the  execution  with  the  statement  that  he  had  no  funds  in  his 
hands  belonging  to  Draeseke.  The  writ  was  returned  un- 
satisfied, and  this  action  was  thereupon  begun  against  Smith 
for  the  amount  of  the  judgment. 

The  trial  court  found  on  all  the  issues  against  plaintiff,  and 
the  plaintiff  appeals  from  the  judgment  entered  pursuant  to 
these  findings. 
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The  vital  finding  is  that  plaintifF  consented  to  these  assign- 
ments. It  is  contended  by  the  defendant  that  the  attendance 
of  plaintiff's  attorney  at  the  meeting  of  creditors  of  October 
14,  1913,  and  the  subsequent  presentation  of  plaintiff's  claim 
with  full  knowledge  that  the  affairs  of  Draeseke  were  in  the 
hands  of  the  board  of  trade  for  settlement,  constituted  a  con- 
sent to  the  assignment,  or,  to  put  it  in  other  words,  a  waiver 
of  objections  thereto. 

This  contention  we  think  must  be  sustained.  There  is  a 
general  rule  that  a  creditor  who  files  his  claim  under  such  an 
assignment  thereby  waives  all  objections  to  the  regularity  of 
the  assignment  and  to  the  title  of  the  assignee  to  the  assets. 
(Lacy  V.  Ounn,  144  Cal.  511,  [78  Pac.  30].)  And  it  is 
well  settled  that  where  one  comes  in  under  the  assignment 
and  proceedings  in  such  a  way  as  to  entitle  himself  to 
share  in  the  dividends  arising  from  the  assets  in  the  hands  of 
the  assignee,  he  waives  all  objections  to  the  title  of  the  assismee 
to  such  assets  {Appeal  of  Smith,  86  Mich.  149,  158,  [48  N.  W. 
864].)  Many  other  cases  laying  down  a  similar  rule  might 
be  cited,  but  these  are  sufficient.  The  appellant  certainly 
placed  itself  within  this  rule :  It  filed  its  claim  with  knowledge 
of  the  purpose  of  the  assignee  to  close  Draeseke 's  business, 
and  gave  no  sign  of  its  dissent  until  the  property  which  was 
the  subject  of  the  assignment  had  been  sold.  Plaintiff's  coun- 
sel contends  that  neither  he  nor  his  client  acted  with  full 
knowledge  of  the  facts ;  but  the  only  fact  which  it  is  seriously 
contended  they  did  not  know  was  that  of  the  second  assign- 
ment. They  certainly  knew  of  this  on  October  18th,  and 
waited  thereafter  until  October  30th  before  objecting  in  any 
way  to  the  assignment  to  Smith.  We  do  not  attach  much 
importance  to  this  contention  for  another  reason,  and  that  is 
that  both  Smith  and  Muller  were  acting  at  all  times  for  the 
board  of  trade,  and  this  plaintiff's  counsel  at  all  times  knew; 
and  the  change  of  assignments,  therefore,  did  not  affect  plain- 
tiff's rights  in  any  way. 

It  is  contended  that  plaintiff's  counsel  had  no  authority  to 
assent  to  the  assignment  upon  the  ground  that  an  attorney 
has  no  authority  to  compromise  a  claim;  but  the  trial  court's 
finding  that  the  plaintiff  consented  to  the  assignment  neces- 
sarily implies  a  conclusion  on  the  part  of  the  trial  court  that 
plaintiff's  counsel  did  have  authority  to  present  the  claim  to 
the  board  of  trade  and  to  consent  to  the  assignment ;  and  the 
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trial  court  having  so  found  upon  what  we  consider  sufficient 
evidence,  the  judgment  cannot  be  disturbed  upon  that  ground* 
The  judgment  is  affirmed. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  6, 1917. 


[CSt.  No.  201».    Vint  Appellate  IMstriet.— Jane  12,  1917.] 

WILL  JACKS,  Respondent,  v.  JAMES  TAYLOR,  as  County 
Treasurer  of  the  County  of  Monterey,  Appellant. 

COUNTIKS — ^EZPSKIINO    GOUNTT    BOOKS — ^IlXEOAL    CONTBAGT    BY    GbAND 

JuBY— Unauthobized  Batitication  by  Supervisors. — The  board 
of  supervisors  of  a  eounty  bos  no  autboritj  to  ratifj  and  approve 
a  contract  made  by  tbe  grand  jurj  employing  experts  to  examine 
the  boob  of  the  county  officials,  where  the  contract  provided  for 
a  compensation  which  in  amount  directly  violated  the  provisions 
of  section  928  of  the  Penal  Code. 
Id. — OoNTBAOT — Violation  of  Statutk^Whxn  Illeoal. — A  contract 
Is  illegal  which  is  made  in  direct  disregard  of  the  provisions  of  a 
statute  which  provides  for  and  regulates  the  making  of  such 
eontract. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Mon- 
terey County.    George  H.  Cabaniss,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Chas.  B.  Bosendale,  and  Albert  H.  Elliot,  for  Appellant. 

Daugherty  &  Lacey,  for  Respondent. 

THE  COURT.— This  is  a  proceeding  in  mandamus.  The 
petitioner  in  the  court  below  will  hereafter  be  referred  to  as 
the  plaintiff,  and  the  respondent  in  that  court  as  the  appellant. 

This  controversy  was  before  this  court  on  a  previous  occa- 
sion in  a  proceeding  in  which  the  same  relief  was  sought  by 
the  same  plaintiff  against  the  same  defendant,  the  title  of  the 
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case  being  identical  with  this  case.  (See  Jacks  v.  Taylor,  24 
Cal.  App.  667,  [142  Pac.  121].) 

The  facts  of  the  controversy  as  they  stood  at  the  time  that 
case  was  decided  were  fully  stated  in  the  opinion  therein,  and 
for  those  facts  reference  may  be  had  thereto. 

Since  that  decision  farther  action  by  the  board  of  super- 
visors of  Monterey  County  has  made  new  issues  in  the  matter; 
the  former  case  has  apparently  been  abandoned,  and  upon  the 
new  issues  raised  in  this  action  plaintiff  had  judgment  in  the 
superior  court  commanding  the  defendant  to  pay  him  $350  out 
of  the  county  treasury.  From  this  judgment  the  defendant 
prosecutes  this  appeal. 

The  facts  additional  to  those  recited  in  the  former  opinion 
are  that  on  the  going  down  of  the  remittitur  in  that  case  the 
claim  of  plaintiff  was  again  presented  to  the  board  of  super- 
visors, who  thereupon  adopted,  after  a  preamble  reciting  that 
the  employment  upon  which  the  claim  was  founded  was  neces- 
sary and  for  the  benefit  of  the  county,  the  following  resolu- 
tion: **Eesolved,  that  this  board  hereby  ratifies  and  approves 
the  incurring  of  said  expense  by  said  grand  jury  as  fully  as 
if  the  same  had  been  originally  authorized  by  this  board  and 
to  the  full  extent  of  the  power  of  this  board  to  constitute  said 
claim  a  county  charge." 

The  authority  of  the  board  of  supervisors  to  ratify  the  ac- 
tion of  the  grand  jury  by  the  adoption  of  this  resolution  is 
disputed  by  the  defendant,  and  he  also  contends  that  the  sec- 
ond filing  of  this  claim  with  the  clerk  of  the  board  of  super- 
visors not  having  been  made  within  one  year  of  the  date  when 
the  last  item  of  the  charge  accrued,  was  barred  by  the  pro- 
visions of  section  4075  of  the  Political  Code.  That  section 
provides  that  no  account  shall  be  passed  by  the  board  unless 
filed  with  the  clerk  within  one  year  after  the  accrual  of  the 
last  item  thereof.  This  claim  as  filed  with  the  clerk  after  the 
decision  of  the  former  case  was  the  identical  claim — the  same 
paper  indeed  unchanged — which  was  filed  with  the  clerk  in 
the  first  instance,  and  w^e  think  the  first  filing  thereof  satis- 
fied the  requirements  of  the  section  cited,  and  that  the  second 
filing  did  not  change  the  nature  of  the  claim. 

In  the  opinion  in  the  former  case  this  court  held  this  claim 
as  then  presented  to  be  an  illegal  claim,  and  said:  **That  is 
not  lawful  which  is  contrary  to  an  express  provision  of 
law  (Civ.  Code,  sec.  1667)  and  the  general  principle  is  well 
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established  that  a  contract  is  illegal  which  is  made  in  direct 
disregard  of  the  provisions  of  a  statute  which  provides  for  and 
regulates  the  making  of  such  contract."  In  support  of  this 
proposition  numerous  authorities  were  cited.  The  court 
further  said :  "Applying  this  general  principle  to  the  contract 
upon  which  the  claim  in  controversy  is  alleged  to  have  been 
founded,  there  is  no  escape  from  the  conclusion,  it  seems  to 
us,  that  such  contract  was  illegal.  Being  so,  it  follows  as  a 
necessary  consequence  that  the  claim  based  thereon  was  also 
illegal,  and  that  therefore  the  board  of  supervisors  had  no 
jurisdiction  to  allow  it.  The  mere  fact  that  the  claim  was 
allowed  by  the  board  did  not  vest  it  with  a  validity  which  it 
did  not  theretofore  possess.  The  original  illegality  of  the 
claim  in  controversy  constituted  a  good  defense  to  the  writ; 
and  if  such  claim  was  upon  its  face  and  in  fact  illegal  then 
indubitably  the  treasurer  was  authorized  to  refuse  payment.'' 
To  this  statement  of  the  law  after  re-examination  we  adhere. 
It  is  argued  that  the  board  of  supervisors  might  have  joined 
with  the  grand  jury  in  employing  experts  for  the  examina- 
tion of  the  books  of  county  ofScials,  and  have  agreed  to  pay 
such  experts  in  conjunction  with  the  grand  jury  compensa- 
tion for  their  services  in  excess  of  the  compensation  provided 
by  section  928  of  the  Penal  Code ;  and  that  hence  the  board 
of  supervisors  had  power  to  ratify  the  action  of  the  grand 
jury  in  entering  into  the  agreement  made  by  the  grand  jury 
in  this  case.  The  answer  to  this  is  that  what  the  grand  jury 
actually  did  was  to  attempt  without  reference  to  the  board 
of  supervisors  to  enter  into  an  unlawful  agreement  to  pay 
experts  a  compensation  which  in  amount  directly  violated 
the  provisions  of  section  928  of  the  Penal  Code.  To 
understand  that  they  had  not  in  contemplation  any  action 
by  the  board  of  supervisors  in  the  matter  it  is  only  necessary 
to  observe  that  the  purpose  of  the  employment  of  experts  by 
the  grand  jury,  pursuant  to  section  928  of  the  Penal  Code, 
was  an  examination  not  only  of  the  books  of  other  county 
officials,  but  also  of  the  books,  accounts,  and  official  acts  of 
the  supervisors  themselves — an  independent  examination  not 
in  any  way  under  the  authority  of  the  board  of  supervisors. 
Ratification  is  the  adoption  and  affirmance  by  one  person  of  an 
act  which  another  without  authority  has  assumed  to  do  as  his 
agent.  (McCracken  v.  City  of  San  Francisco,  16  Cal.  591.) 
The  grand  jury  in  this  matter  were  not  the  agents  of  the  board 
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of  supervisors  and  did  not  assume  to  act  as  such.  They  acted 
as  an  arm  of  the  superior  court  in  a  capacity  entirely  inde- 
pendent of  the  board. 

Nothing  in  this  opinion  is  to  be  construed  as  holding  that 
the  board  of  supervisors  did  not  have  power  to  allow  the 
claim  for  the  amount  permitted  by  the  statute. 

The  judgment  is  reversed. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  9, 1917. 


[Civ.  No.  2225.    Second  Appellate  IMatrict.—June  12,  1917.] 

ERNEST  W.  CHASE  et  al.,  Appellants,  v.  ELINOR  A. 
CHASE  STEVENS,  Defendant;  PAUL  STEWART, 
Respondent, 

WnJ/— Execution  Pursuant  to  Agreement  Between  Brother  and 
Sister — Irrevocable  Instrument — SurriciENCY  ot  Considera- 
tion.— The  making  of  a  will  by  a  sister  in  favor  of  her  brother  is 
supported  hj  a  sufficient  consideration  to  make  the  same  irrevocable 
as  against  a  will  subsequently  executed  by  her  devising  the  prop- 
erty she  might  die  possessed  of  to  another,  where  it  is  shown  that 
the  siBter  prior  to  the  time  of  the  making  of  the  first  will  had  re- 
eeifed  for  many  years  support  from  her  brother,  and  that  he,  desir- 
ing that  benefits  which  he  had  conferred  and  would  confer  in  the 
future  upon  her  should  when  she  no  longer  had  use  for  them  be 
returned  to  him  or  his  estate,  requested  and  in  a  considerate  way 
insisted  that  she  should  make  the  will  as  required  by  him,  which  she 
did. 

APPEAL  from  a  judgment  of  the  S^iperior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Prank  Q.  Finlayson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Waldo  M.  York,  and  Enyeart  &  Holton,  for  Appellants. 

T.  M.  Stewart,  for  Respondent 
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JAMES,  J. — ^This  appeal  is  taken  by  the  plaintiffs  from  a 
judgment  entered  in  favor  of  respondent  Stewart  and  f roin  an 
order  denying  their  motion  for  a  new  trial.  The  action  was 
brought  for  the  purpose  of  having  declared  irrevocable  a 
certain  will  made  by  Florence  E.  Chase  and  to  have  injunc- 
tive order  restraining  the  defendants  from  contesting  the  said 
will  and  restraining  them  from  offering  for  probate  a  will 
claimed  to  have  been  executed  by  the  said  Florence  E.  Chase 
subsequent  to  the  execution  of  the  will  first  above  mentioned. 
Florence  E.  Chase  was  a  sister  of  Horace  W.  Chase.  Hor- 
ace W.  Chase  lived  in  the  city  of  Los  Angeles  at  the  time  of 
his  death  and  his  sister  was  a  resident  of  the  state  of  Maine. 
Horace  W.  Chase  died  in  June,  1911.  Florence  E.  Chase 
died  in  April,  1912.  For  a  number  of  years  prior  to  his  death 
Horace  W.  Chase  had  furnished  to  his  sister  the  means  for 
her  support,  and  in  a  will  made  in  February,  1911,  he  provided 
a  legacy  in  the  sum  of  five  thousand  dollars  to  be  paid  to  the 
sister,  and  also  made  provision  for  further  support  to  be 
given  her  from  the  trust  estate  which  was  created  under  his 
will.  The  plaintiffs  herein  constituted  the  members  of  Horace 
W.  Chase's  immediate  family  and  are  beneficiaries  under  his 
will.  In  the  year  1910  Horace  W.  Chase  wrote  to  his  sister 
suggesting  it  as  his  desire  that  she  make  a  will  leaving  the 
property  that  she  might  die  possessed  of  to  him  or  his  estate. 
The  sister  responded  at  once,  forwarding  the  will  required. 
Her  letters,  as  are  here  exhibited  by  the  record,  were  full  of 
expressions  of  gratitude  for  the  generosity  and  kindness  of 
her  brother,  and  in  those  letters  she  declared  her  willingness 
to  do  anything  that  he  might  ask  of  her.  After  Florence  E. 
Chase  had  so  made  the  will  and  it  had  been  received  by  Horace 
W.  Chase,  the  latter  wrote  to  his  sister  declaring  that  now  he 
would  know  that  in  the  event  of  anything  happening  to  him 
she  would  be  provided  for.  He  later  made  the  will  which 
we  have  before  referred  to,  wherein  he  made  further  provision 
for  the  support  of  his  sister  in  the  event  that  death  should 
overtake  him.  Only  a  few  months  elapsed,  as  will  be  noted  by 
comparison  of  the  dates,  from  the  time  that  Horace  W.  Chase 
made  his  will  until  he  died.  After  his  death,  it  appears  that 
the  sister,  disregarding  the  injunctions  of  her  brother  and  his 
solemn  requests  to  her,  in  which  she  had  made  full  acquiescence, 
executed  another  will,  devising  the  property  that  she  might 
die  possessed  of  to  Elinor  A.  Chase  Stevens,  one  of  the  def  end- 


Digitized  by 


Google 


100  Chase  v.  Stevens.  [34  Cal.  App. 

ants  herein.  This  alleged  last  will  of  Florence  E.  Chase  was 
offered  for  probate  in  Maine.  The  beneficiary  thereunder  as- 
signed to  respondent  Paul  Stewart  an  interest  in  the  legacy 
of  five  thousand  dollars  left  by  Horace  W.  Chase  to  Florence 
E.  Chase.  Elinor  A.  Chase  Stevens  and  said  Paul  Stewart 
thereupon  offered  for  probate  in  Los  Angeles  County  this  al- 
leged last  will  of  Florence  E.  Chase,  and  sought  to  have  set 
aside  proceedings  in  probate  which  had  been  had  in  the  matter 
of  the  first  will  as  made  by  Florence  E.  Chase.  This  action  was 
then  commenced.  Summons  was  published  and  personally 
served  in  the  state  of  Maine  as  against  the  defendant  Elinor  A. 
Chase  Stevens,  and  the  time  having  expired  for  her  appearance, 
default  was  entered  and  the  judgment  prayed  for  followed. 
Later,  the  defendant  Elinor  A.  Chase  Stevens  made  a  so-called 
'* special"  appearance  and  asked  that  that  default  and  judg- 
ment be  set  aside,  which  motion  was  denied.  The  action  then 
proceeded  to  trial  as  to  respondent  Paul  Stewart.  There  was 
no  conflict  in  the  evidence,  the  court's  judgment  being  based 
upon  a  finding  that  there  was  no  consideration  extended  by 
Horace  W.  Chase  to  support  the  making  of  the  first  will  of 
Florence  E.  Chase ;  that  because  of  lack  of  sufficient  considera- 
tion  no  contractual  rights  arose  in  favor  of  Horace  W.  Chase 
sufficient  to  make  the  act  of  Florence  E.  Chase  in  executing  the 
first  will  irrevocable.  To  this  determination  of  the  trial  court 
we  are  not  prepared  to  assent.  Florence  E.  Chase,  prior  to  the 
time  of  making  the  will,  had  received  for  many  years  support 
from  her  brother.  This  brother,  desiring  that  benefits  which  he 
had  conferred  and  would  confer  in  the  future  upon  his  sister 
should,  when  she  no  longer  had  use  for  them,  be  returned 
to  him  or  his  estate,  requested  and  in  a  considerate  way  in- 
sisted that  she  should  make  the  will  as  required  by  him.  She 
on  her  part,  extolling  his  generosity  and  kindness,  declared 
that  she  was  ready  to  do  anything  that  he  desired.  After  the 
will  was  made  Horace  W.  Chase  wrote  the  sister  in  one  of  his 
letters  that  he  was  then  satisfied,  and  that  if  anything  hap- 
pened to  him  she  would  now  be  assured  of  support.  This 
latter  expression  indicates  that  it  was  in  the  mind  of  Chase 
that,  had  his  sister  refused  to  make  the  will  as  he  desired 
it  to  be  made,  her  future  support  would  not  have  been  as 
generously  provided.  He  later  made  his  will  in  which  specific 
provision  was  made  for  the  sister.  The  evidence,  to  owr 
minds,  indicates  that  there  was  a  distinct  understanding  thai 
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Horace  W.  Chase  should  not  relinquish  ownership  in  the 
property  which  he  had  and  would  place  at  the  disposal  of  his 
sister  for  her  support,  in  so  far  as  there  remained  any  excess 
at  the  time  of  her  death  over  and  above  that  actually  needed 
or  used  for  the  purpose  mentioned.  Taking  this  view  of  the 
ease,  we  think  that  ample  cousideration  is  necessarily  implied 
upon  which  to  conclude  that  the  making  of  the  first  will  by 
Florence  E.  Chase  was  an  act  done  pursuant  to  a  valid  under- 
standing or  agreement  between  her  and  her  brother.  That 
being  true,  it  follows  that  the  first  will  of  Florence  E.  Chase 
was  irrevocable,  as  it  is  asserted  to  be  on  behalf  of  appellants. 
Furthermore,  every  equitable  consideration  lends  its  weight 
in  the  direction  of  enforcing  good  faith  toward  Horace  W. 
Chase  and  his  heirs  and  beneficiaries. 

It  may  be  remarked  that  a  determination  of  the  merits  of 
this  case  will  be  without  any  substantial  effect  as  fixing  the 
rights  of  the  parties  under  the  several  wills  mentioned,  for 
that  matter  has  already  been  finally  resolved  in  favor  of  these 
appellants.  (See  Matter  of  the  Estate  of  Florence  E,  Chase, 
169  Cal.  625,  [147  Pac.  461].)  However,  at  the  oral  argu- 
ment it  was  urged  that  the  matter  of  the  recovery  of  costs 
incurred  by  the  parties  could  only  be  settled  by  a  consideration 
of  the  merits  of  the  appeal.  We  have  taken  up  the  one  vital 
question  and  given  no  attention  to  others  which  are  argued 
at  some  length  in  the  briefs. 

Under  the  conclusions  expressed  it  follows  that  the  judg- 
ment and  order  must  be  set  aside. 

The  judgment  and  order  are  reversed. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tern,,  concurred. 
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[CSt.  No.  1845.    Second  Appellate  District.— Jane  12,  1917.] 

JOHN    WOLLENSHLAGEE,    AppeUant,    ▼.    JAMES 
Maclean  et  al.,  Respondents. 

Vendor  and  Puechasee — Sale  of  Leased  Apabtment  House— Eeoov- 
EBT  OF  Bent — Constructive  Notice  of  Relations  of  Parties  In- 
terested.— ^Wlere  the  lessor  and  lessees  of  an  apartment  house  enter 
into  an  agreement  with  a  third  party  for  furnishing  the  house  and 
the  installing  of  a  manager  to  operate  it,  and  therein  provide  that 
thej  shall  receive  no  rent  for  the  premises  during  the  continuation 
of  the  agreement,  but  that  the  net  profits  of  the  business  shall  be 
divided  equally  between  them,  and  the  loss,  if  any,  borne  equally, 
and  that  nothing  therein  shall  be  construed  to  be  a  partnership,  and 
thereafter  on  the  same  day  the  lessor  and  lessees  enter  into  an 
agreement  providing  that  the  other  agreement  shall  in  no  way  affect 
the  lease,  that  if  any  loss  resulted  it  shall  be  borne  equally,  and 
that  any  profits  shaU  be  divided  in  the  same  manner,  a  purchaser 
of  the  apartment  house,  without  actual  knowledge  of  the  second 
agreement,  is  put  upon  inquiry  as  to  the  relationa  between  the  lessor 
and  lessees,  and  is  charged  with  knowledge  that  the  right  to  collect 
the  rent  has  ceased  and  that  the  partnership  relation  has  been  sub- 
stituted therefor,  by  his  knowledge  of  the  first  agreement  and  of 
the  third  party's  possession  thereunder. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
W.  H.  Thomas,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  H.  Fuller,  for  Appellant. 

G.  C.  De  Qarmo,  N.  P.  Moerdyke,  and  H.  J.  Angell,  for 
Respondents. 

CONREY,  P.  J.— Plaintiff  appeals  from  the  judgment  and 
from  an  order  denying  his  motion  for  a  new  trial.  He  prose- 
cuted this  action  to  recover  an  alleged  unpaid  balance  of 
rent  for  the  months  of  November  and  December,  1913,  and 
January,  1914,  under  a  ten-year  lease  of  an  apartment  house 
in  the  city  of  Los  Angeles.  The  lease  was  executed  on  May 
14,  1913,  to  the  defendants  by  Elias  A.  Shedoudy,  who,  on 
the  sixteenth  day  of  October,  1913,  conveyed  the  premises 
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to  the  plaintiff  and  executed  to  him  a  transfer  of  the  lease. 
The  lease  provided  for  a  rental  of  $532  per  month,  payable 
monthly  in  advance. 

On  May  16,  1913,  Shedoudy  and  the  defendants,  as  par- 
ties of  the  first  part,  made  an  agreement  in  writing  with  one 
Colyear  by  which  Colyear  was  authorized  to  furnish  the 
apartment  house,  at  a  cost  which  should  not  exceed  ten  thou- 
sand dollars  without  the  written  consent  of  the  first  parties. 
It  was  agreed  that  Colyear  should  install  a  competent  person 
in  the  building  as  manager  for  the  purpose  of  running  and 
operating  the  apartment  house  **  until  the  said  property  or 
apartment  house  can  be  leased  and  the  furniture  and  furnish- 
ings placed  in  said  buildings  by  the  party  of  the  second  part 
is  sold  upon  terms  and  conditions  satisfactory  to  both  parties 
hereto.''  It  was  also  agreed  that  the  first  parties  should 
receive  no  rent  for  the  premises  during  the  continuation  of 
that  agreement;  that  the  net  receipts  from  the  rentals  from 
the  rooms  in  the  building  should  be  divided  equally  between 
the  parties  thereto  during  the  life  of  the  agreement;  that 
one-half  of  the  net  profits  of  the  business,  after  paying  the 
running  expenses  thereof,  should  be  paid  to  the  first  parties 
by  way  of  compensation  for  the  use  and  rent  of  the  building, 
and  the  other  half  should  belong  to  Colyear;  that  if  the 
moneys  so  received  from  the  rent  of  the  rooms  should  be  in- 
sufficient to  pay  the  operating  expenses  thereof,  the  loss 
would  be  borne  equally  between  the  parties  of  the  first  part 
and  the  party  of  the  second  part.  It  was  agreed  that  either 
party  should  have  the  right  to  endeavor  to  secure  a  tenant 
to  purchase  the  furniture  and  furnishings  and  to  lease  the 
building;  the  tenant  and  terms  of  the  lease  must  be  satis- 
factory to  the  first  parties  and  the  price  and  terms  of  sale  of 
the  furniture  and  furnishings  must  be  satisfactory  to  the 
second  party.  If  the  price  obtained  from  the  purchaser 
should  prove  to  be  greater  than  the  invoice  price  of  the  furni- 
ture and  furnishings,  the  surplus  above  the  invoice  price 
would  be  equally  divided  between  the  parties  to  this  aprree- 
ment.  The  agreement  further  provided :  **  Nothing  contained 
in  this  agreement  shall  be  construed  to  constitute  a  partner- 
ship between  the  parties  hereto,  it  being  the  express  intention 
of  said  parties  to  make  a  contract  for  the  sale  of  said  furni- 
ture and  furnishings  satisfactory  to  said  second  party  and  the 
execution  of  a  lease  of  said  real  properties  above  described 
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satisfactory  to  said  first  parties.  Neither  parties  hereto  shall 
have  the  right  to  assign  this  contract  except  by  written  con- 
sent of  the  other  parties  hereto."  On  the  same  day  when  the 
Colyear  contract  was  executed,  an  agreement  (designated  in 
the  briefs  as  "second  agreement"),  was  executed  in  writing 
between  Shedoudy  and  the  defendants,  referring  to  the  lease 
and  to  the  Colyear  agreement  and  agreeing  between  Shedoudy 
and  the  defendants  as  follows:  "It  is  understood  and  agreed 
that  the  execution  of  this  agreement  shall  in  no  w^ay  affect  the 
lease  executed  between  Elias  A.  Shedoudy,  as  owner,  and 
George  W.  May,  H.  Q.  Grimwood  and  James  MacLean,  as 
lessees,  and  shall  not  be  construed  as  to  interfere  with  said 
lease.  It  is  further  agreed  that  if  a  loss  is  result  under  this 
agreement,  that  one-half  of  said  loss  shall  be  paid  by  Elias  A. 
Shedoudy  and  James  MacLean,  and  one-half  shall  be  paid  by 
Greorge  W.  May  and  H.  G.  Grimwood.  In  case  of  profit  under 
this  agreement,  the  said  profit  shall  be  divided  in  the  same 
manner." 

On  or  about  the  seventeenth  day  of  December,  1913,  Col- 
year sold  and  transferred  to  the  plaintiff  Wollenshlager  all  of 
his  interest  in  the  furniture  and  under  the  Colyear  agree- 
ment. A  settlement  was  made  between  Colyear  and  Wollen- 
shlager of  the  profits  of  the  current  business  down  to  Decem- 
ber 15th,  and  payment  made  to  Wollenshlager  as  provided  in 
the  Colyear  agreement.  Thereupon,  under  the  instructions 
of  Colyear  and  of  Wollenshlager,  the  manager  of  the  house 
ceased  to  account  to  Colyear  and  continued  to  conduct  busi- 
ness under  the  orders  of  Wollenshlager.  These  transactions 
occurred  without  the  consent  of  the  defendants  and  without 
notice  to  them.  In  prosecuting  this  action  for  rent  the  plain- 
tiff gives  credit  to  the  defendants  for  the  moneys  received  by 
him  from  Colyear  and  from  the  house  manager  for  the  months 
of  November  and  December,  amounting  in  all  to  $500.94,  and 
seeks  to  obtain  judgment  for  the  remaining  balance  of 
$1,095.06. 

The  court  found  that  the  lease  and  the  Colyear  agreement 
were  executed  as  above  stated ;  that  Colyear  under  his  agree- 
ment took  possession  of  the  premises  and  furnished  the  same 
and  conducted  the  business  in  accordance  with  the  agreement 
until  December  17,  1913;  **that  defendants  herein  have  never 
at  any  time  had,  or  been  in  possession  of,  the  premises  above 
described,  or  any  part  thereof";  that  the  premises  and  lease 
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were  transferred  by  Shedoudy  to  the  plaintiff  in  October, 
1913,  with  actual  notice  to  plaintiff  of  the  Colyear  agreement ; 
that  on  December  17,  1913,  the  plaintiff  purchased  and  Col- 
year transferred  to  the  plaintiff,  without  the  consent  or 
knowledge  of  the  defendants,  all  of  Colyear 's  right,  title,  and 
interest  in  and  to  said  agreement  and  the  property  therein 
described;  that  on  December  17,  1913,  the  plaintiff,  without 
the  consent  of  the  defendants  or  any  of  them,  took  exclusive 
possession  of  the  premises,  and  from  that  time  forth  held  and 
managed  said  apartment  house  and,  without  the  consent  of 
the  defendants,  collected  and  appropriated  to  his  own  use  the 
rents  and  profits  thereof ;  that  none  of  the  rentals  claimed  by 
the  plaintiff  in  this  action  were  due  or  owing  from  the 
defendants  to  the  plaintiff.  Judgment  was  entered  ac- 
cordingly. 

Appellant  claims  that  the  evidence  is  not  suflScient  to  sup- 
port certain  of  the  findings.  In  this  we  do  not  agree  with 
him.  There  is  the  uncontradicted  testimony  of  Colyear  that 
he  sold  and  transferred  to  the  plaintiff  the  furniture  and 
furnishings  of  the  apartment  house  and  aU  of  his  right,  title, 
and  interest  in  and  to  the  Colyear  agreement.  Under  the 
circumstances  shown,  the  plaintiff  should  not  be  permitted  to 
take  advantage  of  the  provision  in  that  agreement  that  it 
must  not  be  assigned  wihout  the  written  consent  of  all  the 
parties  thereto.  He  consented  to  the  transfer  and  pursuant 
thereto  took  the  property  into  his  possession.  The  court's 
finding  that  the  plaintiff,  without  the  consent  of  the  defend- 
ants, took  exclusive  possession  of  the  property  and  collected 
and  appropriated  to  his  own  use  the  rents  and  profits  thereof 
is  entirely  in  accordance  with  the  evidence,  and  it  is  difficult 
to  account  for  the  assertion  of  counsel  for  the  appellant  that 
**  there  is  not  a  scintilla  of  evidence  to  be  found  in  the  record 
to  support  this  finding.'* 

Appellant  places  emphasis  upon  that  term  of  the  Colyear 
contract  which  provided  that  it  should  not  be  construed  to  in 
any  way  affect  or  interfere  with  the  lease  executed  between 
Shedoudy  and  the  defendants.  A  statement  of  that  kind  in 
a  contract  is  not  controlling  if  the  terms  of  the  contract  are 
such  that  it  cannot  be  carried  into  effect  without  violating 
the  terms  of  the  prior  contract.  The  lease  of  May  14th  pro- 
vided that  the  defendants  should  have  possession  of  the 
apartment  house.     The  Colyear  agreement  of  May  16th  gave 
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that  possession  to  Golyear.  The  lease  provided  that  the  de- 
fendants should  pay  rent  to  Shedondy.  The  Colyear  contract 
provided  not  only  for  a  division  of  profits,  but  it  also  pro- 
vided for  an  equal  sharing  of  losses  (if  any  there  should  be), 
as  between  Colyear  on  the  one  side  and  Shedoudy  and  the 
defendants  on  the  other  side.  Then  to  make  clear  the  effect 
of  these  transactions  as  between  Shedoudy  and  the  defend- 
ants, those  parties  entered  into  the  "second  agreement,'* 
which  contained  a  new  alignment  of  the  parties,  classing 
MacLean  with  Shedoudy  as  bound  to  pay  one-half  the  loss 
"if  a  loss  is  result  under  this  agreement,"  and  obligating 
May  and  Qrimwood  to  pay  the  other  half;  the  profits,  if  any, 
to  be  divided  in  the  same  manner.  It  is  true  that  the  evi- 
dence shown  in  the  record  is  silent  as  to  whether  or  not  the 
plaintiflF  had  actual  knowledge  of  the  "second  agreement" 
when  he  accepted  his  transfer  of  the  premises  and  of  the 
lease  as  sold  to  him  by  Shedoudy;  but  his  knowledge  of  the 
Colyear  agreement  and  of  Colyear 's  possession  of  the  premises 
under  that  agreement  was,  in  our  opinion,  sufficient  to  put  him 
upon  inquiry  as  to  what  were  the  actually  existing  relations 
between  Shedoudy  and  the  defendants.  Reasonable  inquiry 
would  have  apprised  him  of  the  fact  that  Shedoudy 's  right  to 
collect  rent  under  the  lease  had  ceased  to  exist  and  that  the 
partnership  relation  had  been  substituted  therefor.  We  are 
satisfied  that  this  change  had  occurred  as  the  legal  result  of 
their  transactions.  In  principle  the  case  is  like  that  of  Pico  v. 
Cuyas,  47  Cal.  174.  Pico  made  to  Cuyas  a  written  lease  of  a 
hotel.  Thereafter,  and  before  the  lessee  obtained  possession, 
the  parties  entered  into  a  partnership  to  conduct  together  the 
business  of  the  hotel  upon  an  agreed  division  of  profits  and 
losses,  it  being  understood  that  the  lessee  was  to  manage  the 
business.  Upon  these  facts  it  was  determined  that  Pico  could 
not  recover  rent.  The  court  said:  "Nor  do  we  think  that  the 
effect  of  the  contract  proven  was  to  change  or  modify  the 
terms  of  the  lease,  or  to  work  a  surrender  of  it.  The  two  con- 
tracts are  entirely  separate  and  distinct  It  was  competent 
for  the  plaintiff,  after  the  execution  of  the  lease,  to  enter  into 
a  contract  of  partnership  with  the  defendant  in  the  business 
of  hotel-keeping,  and  to  agree  that  the  rent  of  the  hotel  should 
be  a  charge  upon  the  firm.  He  remained  the  lessor  and  his 
claim  for  rent  continued,  but  by  an  independent  contract, 
which  was  entirely  disconnected  from  the  lease,  he  obligated 
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himself  to  sustain  as  a  partner  his  proportion  of  the  charge 
for  rent,  as  of  other  charges  against  the  firm.  It  is  the  result 
of  this  contract,  that  so  long  as  the  partnership  continues,  he 
can  receive  the  rent  only  from  the  net  profits  of  the  concern ; 
and  these  cannot  be  ascertained  otherwise  than  by  a  partner- 
ship accounting."  So  here,  even  if  the  Colyear  contract  did 
not  have  the  effect  to  destroy  the  lease,  it  was  suflBcient  to 
excuse  the  lessees  from  payment  of  rent  and  to  limit  the  les- 
sor's right  by  the  amount  of  his  share  of  the  net  profits  so  long 
as  the  Colyear  contract  continued  in  force.  It  did  continue  in 
force  until  December  17,  1913.  This  is  suJBScient  to  exclude 
the  plaintiff's  demand  for  rent  for  the  month  of  November 
and  the  first  sixteen  days  of  December ;  and,  leaving  the  Col- 
year contract  out  of  the  case,  the  plaintiff's  right  to  recover 
for  the  remainder  of  December  and  for  the  following  month 
of  January  is  defeated  because  his  act  in  taking  possession  of 
the  premises  on  December  17th  without  the  consent  of  the  de- 
fendants was  an  eviction  of  the  defendants  from  any  posses- 
sion which  they  may  be  supposed  to  have  had  under  the  lease. 
The  judgment  and  order  are  afiSrmed. 

JameSy  J.,  and  Works,  J.,  pro  tern.,  concurred. 


[CHt.  No.  1946.    First  AppeUate  District.— June  IS,  1917.] 

WILLIAM  C.  CRITTENDEN,  Respondent,  v.  CONSTANCE 
ST.  HILL,  Appellant. 

liAKDLOBD  AND   TBNANT  —  ACTION   FOK   RENT — SUBSEQUENT   ACTION    IN 

Unlawful  Detainer. — The  institution  of  an  action  for  rent  due 
under  the  terms  of  a  written  lease  does  not  have  the  effect  of  affirm- 
ing the  lease,  so  as  to  preclude  the  lessor  from  bringing  an  action  in 
unlawful  detainer,  where  the  lessee  in  the  first  action  filed  a  cross- 
eomplaint  preventing  the  lessor  from  dismissing  the  same,  and  no 
elements  of  estoppel  are  shown  which  would  make  it  inequitable  or 
unjust  to  allow  the  maintenance  of  the  unlawful  detainer  action. 
lb. — ^Plbading — EiiEonoN  ot  Bemedies — ^Basis  of  Doctrine. — The  basis 
of  the  doctrine  of  election  of  remedies  is  founded  in  the  proposition 
that  where  there  Is,  by  law  or  by  contract,  a  choice  between  two 
remedies,  which  proceed  upon  opposite  and  irreconcilable  claims  of 
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right,  the  one  taken  must  exclude  and  bar  the  prosecution  of  the 
other. 
Id. — Election — When  not  a  Waiver. — ^Where  the  law  affords  distinct, 
but  not  inconsistent,  remedies,  an  election  to  follow  one  does  not 
operate  as  a  waiver  of  the  other. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Geo.  A.  Sturtevant, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  T.  Thornton,  and  Leo  C.  Lennon,  for  Appellant. 

William  A.  Nunlist,  and  William  M.  Simmons,  for  Respond- 
ent 

LENNON,  P.  J. — This  is  an  action  in  unlawful  detainer. 
The  pleaded  and  proven  facts  of  the  case  show,  substantially, 
that  on  the  tenth  day  of  June,  1914,  the  defendant  herein  and 
one  Everson  entered  into  a  lease  of  the  premises  in  contro- 
versy. Plaintiff  acquired  title  to  the  demised  premises  from 
Everson  on  December  14th  of  the  same  year.  Immediately 
following  this  change  of  ownership  disputes  arose  between  the 
plaintiff  and  defendant  concerning  the  legality  of  the  lease 
held  by  the  latter,  which  finally  culminated  in  litigation  be- 
tween them.  Finally,  however,  the  plaintiff,  on  July  3,  1915, 
agreed  to  waive  his  objections  to  the  sufficiency  of  the  lease, 
and  further  agreed  not  to  disturb  the  defendant  in  the  pos- 
session of  the  premises,  in  consideration  of  her  payinsj  the  ar- 
rears in  rent,  which,  at  that  time,  amounted  to  $1,260,  and 
covering  a  period  of  six  months  at  the  monthly  rental  of  $210 
as  stipulated  in  the  lease.  The  rent  not  being  paid  as  thus 
agreed,  plaintiff  commenced  an  action  on  the  sixth  day  of 
July,  1915,  to  recover  the  same  from  the  defendant,  and  in 
that  action  sued  out  an  attachment.  The  defendant,  on  the 
sixteenth  day  of  July,  filed  her  answer  to  the  complaint 
therein,  together  with  a  counterclaim  for  damages,  and  at  the 
same  time  procured  a  release  of  the  attachment.  That  action 
and  the  issues  arising  therein  are  still  pending,  undetermined. 
On  July  15,  1915,  another  month's  rent  became  due,  and  the 
defendant  offered  to  plaintiff  the  sum  of  $210,  conditioned 
upon  his  giving  a  receipt  for  the  rent  for  that  period.     Plain- 
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tiff  refused  to  comply  with  this  condition  upon  the  ^'ound 
that  if  he  did  so,  it  would  constitute  an  admission  upon  his 
part  that  only  that  sum  was  due  as  rent,  and  would  also  preju- 
dice his  right  to  institute  the  present  unlawful  detainer  suit. 
A  similar  receipt  was  presented  each  month  as  the  rent  became 
due,  and  until  the  time  of  the  trial  of  the  present  action.  On 
the  sixteenth  day  of  July,  plaintiff  demanded  of  defendant 
the  possession  of  the  leased  premises,  or  payment  to  him  of 
the  rent,  amounting  at  that  time  to  the  sum  of  $1,470,  which 
was  the  aggregate  of  the  rent  due  for  seven  months,  from  the 
fifteenth  day  of  January,  1915,  to  the  fifteenth  day  of  August 
of  the  same  year.  This  demand  not  having  been  complied 
with,  plaintiff  therein  on  the  twenty-eighth  day  of  July  insti- 
tuted the  present  action  in  unlawful  detainer  to  recover  pos- 
session of  the  leased  premises.  Defendant  filed  her  answer 
herein  and  after  trial,  which  was  had  on  the  thirteenth  day  of 
January,  1916,  judgment  was  rendered  in  favor  of  plaintiff 
and  against  defendant  for  possession  of  the  leased  premises; 
for  the  forfeiture  of  the  lease  and  for  the  sum  of  $2,520  as 
rent  for  a  period  of  twelve  months  accruing  up  to  the  time  of 
the  trial,  together  with  attorneys'  fees  and  costs.  The  appeal 
is  from  the  judgment. 

The  principal  point  presented  in  support  of  the  appeal  and 
urged  for  a  reversal  is  contained  in  the  contention  that  the 
defendant  was  justified  in  retaining  possession  of  the  premises 
without  payment  of  rent,  because  of  the  fact  that  prior  to  the 
service  of  the  notice  to  quit,  respondent  had  commenced  the 
action  for  rent  hereinbefore  referred  to,  and  therefore  it  is  as- 
serted that  the  legal  effect  of  the  commencement  of  such  action 
was  to  affirm  the  lease,  the  lawfulness  of  her  possession  and  to 
recognize  her  tenancy  as  existing  up  to  the  period  sued  for, 
and  that  this  action  precluded  the  plaintiff  from  commencing 
the  unlawful  detainer  action  except  for  breaches  occurring 
subsequent  to  such  period.  In  other  words,  the  defendant 
contends  as  a  matter  of  law  that  when  she  became  in  default, 
respondent  had  an  election  of  two  remedies, — he  could  either 
commence  an  action  for  rent,  or  he  could  institute  unlawful 
detainer  proceedings,  but  having  elected  to  pursue  the  former, 
he  thereby  affirmed  the  lease  and  waived  his  right  to  the  latter 
remedy.  The  evident  intention  of  the  plaintiff  in  invoking 
the  aid  of  the  law  was  to  collect  from  the  defendant  the  rent 
of  the  premises  which  she  admittedly  occupied  and  enjoyed 
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from  January  15, 1915,  without  the  payment  of  any  rent,  and 
it  is  manifest  that  he  had  no  intention  of  either  confirming  the 
lease  or  insisting  upon  a  forfeiture  thereof  in  its  strict  sense. 
In  our  opinion  the  mere  institution  of  the  rent  action  did  not 
have  the  legal  eflPect  claimed  for  it,  nor  did  it  indicate  a  waiver 
of  the  right  to  maintain  an  action  for  the  possession  of  the 
premises.  By  the  original  action  plaintiff  was  seeking  to  re- 
cover the  rent  due  him,  and  being  resisted  in  that  action,  he 
has  resorted  to  a  more  expeditious  proceeding  to  accomplish 
this  result.  The  basis  of  the  doctrine  of  election  of  remedies 
is  founded  in  the  proposition  that  where  there  is,  by  law  or  by 
contract,  a  choice  between  two  remedies,  which  proceed  upon 
opposite  and  irreconcilable  claims  of  right,  the  one  taken  must 
exclude  and  bar  the  prosecution  of  the  other.  This  doctrine 
is,  therefore,  generally  regarded  as  being  an  application  of 
the  law  of  estoppel.  (9  B.  C.  L.,  p.  956  et  seq.)  Here 
no  such  element  exists.  There  was  no  payment  or  acceptance 
of  the  rent  or  any  offer  to  pay,  except  the  offers  made  upon 
the  condition  that  defendant  had  no  right  to  exact,  nor  does 
the  record  disclose  any  element  of  estoppel  which  makes  it 
inequitable  or  unjust  to  allow  the  plaintiff  the  fruits  of  the 
judgment  appealed  from ;  nor  are  the  two  actions,  in  our  opin- 
ion, inconsistent.  One  is  for  the  income  of  the  property,  the 
other  for  the  possession  of  the  property  itself,  which  is  in  part 
based  upon  the  latter  default.  In  Arnold  v.  Krigbaum,  169 
Cal.  143,  146,  [Ann.  Cas.  1916D,  370,  146  Pac.  423],  it  is  held 
that  the  action  for  unlawful  detainer  is  one  for  the  recovery 
of  the  possession  of  property  primarily,  and  that  the  rent 
found  due  is  a  mere  incident  to  the  main  object.  The  rights 
litigated  in  the  two  actions  are  therefore  entirely  different; 
and  where  the  law  affords  distinct  but  not  inconsistent  rem- 
edies, the  election  to  follow  one  does  not  operate  as  a  waiver  of 
the  other.  (American  Process  Co.  v.  Florida  WJiite  Pressed 
Brick  Co.,  56  Fla.  116,  fl6  Ann.  Cas.  p.  1056,  47  South.  942].) 
All  inconsistent  remedies  may  in  general  proceed  concur- 
rently, but,  of  course,  the  satisfaction  of  the  claim  by  one 
remedy  puts  an  end  to  the  enforcement  of  the  other.  (Id.) 
Here  there  was  no  satisfaction  of  the  action  instituted  for  the 
recovery  of  the  rent,  because  it  never  went  to  judgment,  and 
respondent  had  no  power  to  dismiss  the  same  by  reason  of  the 
fact  that  the  defendant,  in  addition  to  her  answer,  interposed 
a  cross-complaint  for  damages.    We  conclude,  therefore,  that 
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under  the  circumstances  of  this  case  the  filing  of  the  action 
for  rent  did  not  preclude  respondent  from  proceeding  in  un- 
lawful detainer. 

Appellant  further  contends  that  the  complaint  fails  to 
state  a  cause  of  action,  for  the  reason  that  the  respondent 
failed  to  properly  connect  himself  in  the  allegations  of  his 
complaint  with  Everson,  the  original  lessor  of  the  defendant, 
and  that  his  allegation  of  ownership  is  in  form  a  mere  con- 
clusion of  law.  There  is  no  merit  in  this  contention  (Johnson 
Y.  Vance,  86  Cal.  128,  [24  Pac.  863] ) ;  and  especially  is  this 
contention  without  merit  when  considered  in  the  light  of  the 
fact  that  the  allegation  complained  of  was  made  by  way  of  an 
amendment  during  the  course  of  the  trial,  and  no  demurrer 
was  interposed  thereto  or  denial  thereof  made.  Further- 
more no  injury  is  shown  to  have  resulted  to  the  appellant 
therefrom. 

The  judgment  is  afi&rmed. 

Kerrigan,  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  9,  1917. 


[Crim.  No.   67S.    Tint   AppeUate  District.— June  14,   1917.] 

In  the  Matter  of  the  Application  of  CECIL  E.  HITCHCOCK, 
for  a  Writ  of  Habeas  Corpus. 

MumOlPAL   GOBPORATIONS — KEOULATION    OF    PWVATE    PATROL    SYSTEM — 

**Mt7NiclPAL  Afpaie." — The  matter  of  the  licensing  and  regulation 
of  a  private  patrol  serrice  or  system  within  designated  limits  of  the 
eitj  of  Oakland  is  a  "municipal  affair"  within  the  meaning  of  sec- 
tion 6  of  article  XI  of  the  Constitution,  investing  municipalities  with 
full  power  to  legislate  in  all  matters  embraced  within  the  term 
"nmnicipal  affairs,**  uncontrolled  by  general  laws. 
Id. — ^PltiTATi  Detictivb  Act — Control  by  Municipal  Ordinance. — In 
•o  far  as  the  act  of  the  legislature,  approved  June  7,  1915,  licensing 
and  regulating  the  business  of  private  detectives  and  detective  agen- 
dee,  undertakes  to  provide  that  private  detectives  holding  licenses 
from  the  state  board  of  prison  directors  might  act,  or  authorize  their 
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emplojeet  or  operatiires  to  act,  as  uniformed  patrolmen  or  watch- 
men within  the  city  of  Oakland,  bnt  without  complying  with  the 
local  ordinances  of  such  municipality  regulating  such  service,  the 
provisions  of  the  act  must  yield  to  the  superior  control  of  the  city 
ordinance  regulating  the  granting  of  permits  to  conduct  or  main- 
tain any  private  patrol  system  or  service  in  the  city. 
Id. — Validity  op  Ordinance — ^RErERENCE  op  Applications  to  Chiep  op 
Police. — An  ordinance  regulating  the  granting  of  permits  to  con- 
duct a  patrol  service,  fixing  a  license  therefor,  and  providing  a  pen- 
alty for  violations,  is  not  invalid,  because  of  the  provision  that 
applications  shall  be  referred  to  the  chief  of  police,  who  shall  make 
investigation  and  report  to  the  council. 

APPLICATION  for  a  Writ  of  Habeas  Corpus  originally 
made  to  the  District  Court  of  Appeal  for  the  First  Appellate 
District. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Fitzgerald,  Abbott  &  Beardsley,  for  Petitioner. 

W.  H.  L.  Hynes,  District  Attorney,  and  James  M.  Koford, 
Assistant  District  Attorney,  for  Respondent. 

RICHARDS,  J. — ^Application  for  writ  of  Tiaheas  corpus. 

The  petitioner  was  arrested  upon  the  charge  of  having  vio- 
lated the  terms  of  a  certain  ordinance  of  the  city  of  Oakland 
adopted  by  the  council  of  said  city  on  January  19,  1917,  desig- 
nated as  Ordinance  No.  1132,  N.  S.,  by  engaging  in  the  busi- 
ness of  conducting,  maintaining,  and  soliciting  business  for  a 
patrol  service  or  system  without  first  obtaining  a  permit  so  to 
do  from  the  council  of  said  city  of  Oakland  in  conformity  with 
the  requirements  of  said  ordinance. 

The  petitioner  makes  several  assaults  upon  the  applicability 
of  the  ordinance  to  him  and  upon  its  general  validity,  which 
will  require  a  brief  statement  of  the  terms  of  the  ordinance 
for  their  consideration. 

The  ordinance  purports  by  its  title  to  be  an  ordinance  regu- 
lating the  granting  of  permits  to  conduct  or  maintain  any 
patrol  service  or  system  in  the  city  of  Oakland,  fixing  a  license 
therefor,  and  providing  a  penalty  for  violations  thereof.  In 
the  body  of  the  ordinance  the  terms  ''patrol  service"  and 
** patrol  system*'  are  defined  to  be  any  service  or  system  which 
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purports  to  furnish  to  members  or  subscribers  for  a  considera- 
tion or  otherwise  any  watchman  or  guard,  either  uniformed  or 
otherwise,  to  patrol  any  district  in  the  city  of  Oakland,  or  to 
guard  or  watch  any  property  therein,  or  to  perform  any  ser- 
vice usually  or  customarily  performed  by  the  regular  patrol- 
men of  the  police  department  of  the  city  of  Oakland.  It  is 
made  unlawful  for  any  person,  firm,  or  corporation,  either  as 
principal  or  agent,  to  engage  in  the  business  of  conducting  or 
maintaining  or  soliciting  business  for  any  such  patrol  service 
or  system  without  first  obtaining  a  permit  from  the  council  of 
said  city  so  to  do ;  such  permit  to  be  obtained  by  an  applica- 
tion in  writing  to  the  council,  which  application  shall  be  re- 
ferred to  the  chief  of  police,  who  shall  make  an  investigation 
concerning  the  character  of  the  applicant  and  the  condition  of 
police  protection  prevailing  within  the  designated  district, 
and  report  thereon  to  the  council,  which  shall  have  power  to 
grant  or  deny  the  applicant  permission  to  engage  in  such  busi- 
ness, but  which  permission  shall  be  granted  unless  it  shall  ap- 
pear from  the  report  of  the  chief  of  police  that  the  applicant 
is  not  a  person  of  good  moral  character,  especially  in  the  qual- 
ities of  honesty  and  integrity,  or  that  the  designated  district 
is  already  supplied  with  sufficient  or  ample  police  protection 
by  the  city  or  by  a  patrol  service  or  system  or  by  both,  A 
license  fee  of  one  hundred  dollars  per  annum  is  required  from 
the  holder  of  permission  for  the  conduct  of  such  patrol  service 
or  system  under  the  terms  of  said  ordinance. 

The  main  question  presented  by  the  petitioner  herein  is  that 
he  is  exempted  from  the  operation  and  effect  of  such  ordi- 
nance by  the  fact  that  he  is  the  holder  of  a  license  issued  to 
him  by  the  state  board  of  prison  directors  under  and  by  virtue 
of  the  terms  of  an  act  of  the  legislature  of  the  state  of  Cali- 
fornia entitled,  "An  act  to  license  and  regulate  the  business 
of  private  detectives  and  detective  agencies,"  approved  June 
7,  1915  (Stats.  1915,  p.  1253),  and  still  in  force  and  effect. 
This  act  provides  for  the  granting  of  licenses  to  private  de- 
tectives and  detective  agencies  by  the  state  board  of  prison 
directors,  and  in  section  5  thereof  it  is  provided  that  "A 
license  obtained  from  the  said  board  of  prison  directors  by 
any  person  or  persons,  firm,  association,  copartnership  or  cor- 
poration mentioned  in  section  one  of  this  act,  shall  be  suffi- 
cient to  give  to  said  person  or  persons,  firm,  association,  co- 
partnership or  corporation  obtaining  said  license,  their  em- 
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ployees  or  operatives,  the  authority  to  act  under  said  license 
as  a  detective  or  uniformed  patrolman  or  watchman  in  any 
county,  city  and  county,  city  or  town  in  this  state."  Section 
6  of  the  same  act  also  provides  that  "This  act  shall  supersede 
and  take  the  place  of  any  rule,  regulation  or  ordinance  of  any 
county,  city  and  county,  city  or  town  in  the  state  of  California 
conflicting  therewith." 

It  is  plain  from  a  reading  of  the  sections  of  the  act  above 
quoted  and  from  the  terms  of  the  ordinance  in  question  here 
that  the  act  and  the  ordinance  are  in  conflict,  and  the  first 
matter  to  be  disposed  of  is  the  determination  as  to  which 
should  prevail. 

By  the  charter  of  the  city  of  Oakland  the  council  is  given 
power  **to  make  and  enforce  local  police,  sanitary  and  other 
laws  and  regulations"  (art.  V,  sec  51,  subd.  1) ;  also  **to 
organize,  provide,  maintain  and  operate  police  and  fire  depart- 
ments" (art.  XIX,  sec.  51,  subd.  5) ;  and  also  *'to  license  for 
purposes  of  regulation  or  revenue  all  and  every  kind  of  busi- 
ness not  prohibited  by  law."  (Art.  IX,  sec.  51,  subd.  31.) 
The  state  Constitution  (art.  XI,  sec.  6.)  invests  municipalities 
with  the  fullest  power  to  legislate  in  all  matters  embraced 
within  the  term  ''municipal  affairs"  uncontrolled  by  general 
laws.  Is  the  matter  of  the  licensing  and  regulation  of  a  pri- 
vate patrol  service  or  system  within  designated  limits  of  the 
city  of  Oakland  a  **  municipal  aflfairt"  It  would  seem  clear 
that  upon  the  authorities  this  question  must  be  answered  in 
the  affirmative. 

A  municipal  affair  is  one  which  refers  to  the  internal  busi- 
ness affairs  of  a  municipality.  (Fragley  v.  Phelan,  126  Cal. 
383,  [58  Pac.  923].)  The  most  frequent  and  usual  form  in 
which  a  municipality  manifests  its  control  over  its  municipal 
affairs  is  in  the  passage  of  police  and  sanitary  laws  and  regula- 
tions for  the  protection  of  the  property,  lives,  and  health  of 
its  inhabitants  within  the  whole  or  designated  portions  of  its 
area,  and  when  a  city,  either  through  its  charter  or  ordi- 
nances, undertakes  to  provide  a  scheme  for  such  protection  in 
relation  to  a  subject  matter  which  is  not  either  expressly  by 
the  Constitution,  or  impliedly  from  its  nature,  committed  to 
state  control,  the  subject  matter  thus  laid  hold  upon  by  the 
municipality  becomes  a  municipal  affair  over  which  the  state 
legislature  may  no  longer  exercise  control.  {In  re  Prentice, 
24  Cal.  App.  345,  141  Pac.  220.) 
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Beferring  to  the  particular  subject  of  the  ordinance  under 
reyiew  in  this  case  it  would  seem  to  be  dear  that  the  establish- 
ment of  a  private  patrol  service  or  system  over  a  designated 
area  within  the  corporate  limits  of  the  city  of  Oakland  is  es- 
sentially within  the  definition  of  a  municipal  affair.  The  pri- 
mary purpose  of  such  a  service  or  system  is  to  supplement  the 
regular  or  police  supervision  of  the  city  by  supplying  protec- 
tion to  the  property  and  lives  of  those  of  its  inhabitants  who 
may  reside  beyond  the  limited  circle  of  more  immediate  official 
watchfulness,  or  who  for  any  reason  may  desire  or  need  special 
protection.  Being  thus  supplementary  to  the  regular  police 
forces  and  energies  of  the  municipality  it  would  seem  to  be 
essential  to  the  harmonious  working  of  such  a  service  or  sys- 
tem that  it  should  be  the  subject  of  civic  supervision  and  con- 
trol, and  that  in  so  far  as  the  act  of  the  legislature  above  re- 
ferred to  undertakes  to  provide  that  private  detectives  holding 
licenses  from  the  state  board  of  prison  directors  might  act,  or 
might  authorize  their  employees  or  operatives  to  act,  as  uni- 
formed patrolmen  or  watchmen  within  the  municipality,  but 
without  complying  with  the  local  ordinances  of  such  munici- 
pality regulating  such  service,  the  said  provisions  of  said  act 
must  yield  to  the  superior  control  of  the  municipality  over  the 
subject,  for  the  reason  that,  as  we  have  seen,  it  is  strictly  a 
municipal  affair. 

It  is  further  contended  by  the  petitioner  herein  that  the 
ordinance  in  question  interferes  with  his  powers  and  rights  as 
a  deputy  constable  under  the  state  law,  but  in  respect  to  this 
contention  it  is  to  be  noted  that  the  ordinance  by  its  terms  is 
limited  in  its  application  to  those  business  firms  or  corpora- 
tions who  are  seeking  to  maintain  a  patrol  service  or  system, 
and  has  no  application  to  individuals  who  are  either  officially 
or  unofficially  performing  the  ordinary  functions  of  such 
peace  officers  as  sheriffs  or  constables.  The  charge  upon 
which  the  defendant  is  held  in  custody  is  that  of  unlawfully 
engaging  ''in  the  business  of  conducting,  maintaining,  and 
soliciting  business  for  a  certain  patrol  service  without  having 
obtained  a  permit  so  to  do,"  in  accordance  with  the  terms 
of  the  ordinance  in  question.  It  cannot  seriously  be  con- 
tended that  the  doing  of  these  acts  is  within  the  range  of  the 
statutory  functions  of  a  constable  or  his  deputies. 

The  final  contention  of  the  petitioner  is  that  the  ordinance 
in  question  is  invalid,  for  the  reason  that  it  attempts  to  invest 
the  eonncil  and  chief  of  police  of  the  city  of  Oakland  with 
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arbitrary  power  to  grant  or  deny  to  any  person  seeking  to  en- 
gage in  the  business  of  conducting  or  maintaining  a  patrol 
service  or  system  the  right  so  to  do. 

We  do  not  so  construe  this  ordinance.  It  assumes  to  deal 
with  a  subject  involving  the  granting  of  permits  to  persons, 
firms,  or  corporations  to  conduct  and  maintain  a  patrol  ser- 
vice or  system.  It  is  evident  that  certain  qualities  of  char- 
acter and  personal  fitness  should  be  required  in  the  holders 
of  permits  which  would  thus  officially  entitle  them  to  perform 
the  peculiarly  delicate  and  important  duties  required  in  the 
maintenance  and  conduct  of  such  a  patrol  service  or  system 
involving,  as  it  would,  the  protection  of  the  property  and  lives 
of  inhabitants  of  the  designated  district  of  said  city  during 
the  night-time  or  during  periods  of  special  social  strain  or 
stress.  The  ordinance  recognizes  fhat  a  large  degree  of  dis- 
cretion must  be  reposed  in  the  council  of  said  city  in  the 
matter  of  granting  or  refusing  these  permits,  and  it  therefore 
proceeds  to  provide  a  method  by  which  the  council  may  be- 
come informed  as  to  the  presence  or  absence  in  the  applicant 
for  such  a  permit  of  those  qualities  of  moral  character  in  re- 
spect especially  to  honesty  and  integrity  which  should  form 
the  basis  of  their  ofiicial  sanction.  It  is  provided  that  the 
application  shall  be  referred  to  the  chief  of  police  for  inves- 
tigation and  report  touching  these  matters,  upon  the  presenta- 
tion of  which  the  council  shall  proceed  to  grant  or  deny  the 
permit.  We  perceive  no  arbitrary  grant  of  power  to  the  coun- 
cil in  these  provisions,  and  it  is  not  contended  that  the  coun- 
cil has  acted  arbitrarily  in  the  case  before  us.  In  fact,  that 
body  has  not  been  called  upon  to  act  at  all  upon  the  individual 
case  of  the  petitioner  herein,  for  he  has  not  applied  for  the 
permit  required  by  the  ordinance,  the  validity  of  which  he 
here  assails.  His  contention  that  the  ordinance  is  invalid  be- 
cause it  provides  for  a  delegation  of  the  powers  of  the  council 
to  the  chief  of  police  in  the  matter  of  the  required  investiga- 
tion into  the  moral  qualities  of  the  applicant  for  a  permit  has 
no  merit.  The  duties  of  the  chief  of  police  in  the  premises 
are  merely  advisory  to  the  council,  in  which  by  the  express 
terms  of  the  ordinance  is  reposed  the  ultimate  right  to  grant 
or  refuse  the  permit. 

It  is  ordered  that  the  petition  be  dismissed  and  the  peti- 
tioner remanded. 

Lennon,  P.  J.,  and  Kerricran,  J.,  concurred. 
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[(^▼.  No.  2360.    Second  Appellate  District.— June  14,  1917.] 

MARTIN  F.  BETKOUSKI,  Petitioner,  v.  SUPERIOR 
COURT  OF  THE  COUNTY  OF  LOS  ANGELES  et  al., 
Respondents. 

Municipal  Corporations— Removal  op  Officers— Inconsistent  Modes 
OP  Procedure — Charter  Controluno. — Where,  in  acts  of  the  legis- 
kture  and  in  the  provisions  of  municipal  charters,  there  are  set 
down  modes  of  procedure  for  the  removal  of  officers  which  are  in* 
eonsifltent  with  each  other,  the  charters  will  control. 

Id. — Charter  op  Los  Angeles  —  Adoption  op  Recall  Provisions  — 
Previous  Method  for  Removal  not  Superseded. — ^The  provision  of 
section  18  of  the  charter  of  the  city  of  Los  Angeles,  that  if  any 
officer  of  the  city  during  his  term  of  office  shall  vote  on  or  partici- 
pate in  any  contract  or  transaction  in  which  he  is  interested,  he 
shall,  upon  conviction,  forfeit  his  office,  was  not  superseded  by  the 
adoption  of  the  recall  provisions  of  such  charter,  but  such  section  is 
to  operate  concurrently  with  the  recall  provisions  of  the  charter. 

Id. — Charge  Against  Officer  op  City  op  Los  Angeles — Jurisdiction. 
A  charge  made  against  a  member  of  the  council  of  the  city  of  Los 
Angeles  for  a  violation  of  the  provisions  of  section  18  of  its  charter 
is  not  triable  in  the  police  court  of  that  city,  but  must  be  tried  in 
the  superior  court  on  an  accusation  lodged  against  such  officer  under 
sections  758  to  772  of  the  Penal  Code. 

APPLICATION  for  a  Writ  of  Prohibition  originally  made 
to  the  District  Court  of  Appeal  for  the  Second  Appellate 
District  to  restrain  the  Superior  Court  from  proceeding  with 
the  trial  of  petitioner  under  an  accusation. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Oscar  Lawler,  and  A  I.  McCormick,  for  Petitioner. 

Thomas  Lee  Woolwine,  District  Attorney,  and  Gteo.  E. 
Cryer,  Chief  Deputy  District  Attorney,  for  Respondents. 

WORKS,  J.,  pro  iem, — This  proceeding  was  instituted  to 
restrain  respondent  from  going  forward  with  the  trial  of  peti- 
tioner under  an  accusation  presented  by  the  grand  jury  pursu- 
ant to  the  provisions  of  sections  758-772  of  the  Penal  Code. 
Petitioner  is  a  member  of  the  city  council  of  the  city  of  Los 
Angeles,  and  the  accusation  charges  him  with  a  violation  of 
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the  provisions  of  section  18  of  the  charter  of  the  city,  and 
demands  his  removal  from  office.  Section  18,  so  far  as  it  ii 
material  to  this  controversy,  reads  as  follows : 

"No  member  of  the  Council  shall  be  financially  interested, 
directly  or  indirectly,  in  any  contract,  sale  or  transaction  to 
which  the  city  is  a  party.  No  city  official  shall  vote  on  or  par- 
ticipate in  any  contract  or  transaction  in  which  he  is  directly 
or  indirectly  financially  interested.  No  city  official  shall  be 
financially  interested,  directly  or  indirectly,  in  any  contract, 
sale,  or  transaction  to  which  the  city  is  a  party  and  which 
comes  before  said  official,  or  the  department  of  the  government 
with  which  he  is  connected,  for  official  action.  If  any  officer 
of  the  city  shall,  during  the  term  for  which  he  was  elected 
or  appointed,  so  vote  or  participate,  he  shall,  upon  conviction 
thereof,  forfeit  his  office  and  be  punished  for  misdemeanor." 

This  litigation  presents,  among  other  points,  the  principal 
question  whether,  in  order  to  effect  the  removal  of  a  member 
of  the  council  under  section  18  of  the  charter,  resort  may  be 
had  to  the  procedure  by  accusation  and  trial  under  the  sec- 
tions of  the  Penal  Code  already  mentioned.  Section  758  pro- 
vides that  "An  accusation  in  writing  against  any  district, 
county,  township,  or  municipal  officer,  for  willful  or  corrupt 
misconduct  in  office,  may  be  presented  by  the  grand  jury  of 
the  county  for  or  in  which  the  officer  accused  is  elected  or 
appointed,"  and  the  sections  following  it  outline  the  proce- 
dure to  effect  a  removal  pursuant  to  the  accusation,  including 
a  trial  by  jury  in  the  superior  court. 

The  petitioner  premises  the  specific  points  presented  by 
him  upon  a  citation  of  the  provisions  of  the  Constitution  and 
of  the  decisions  of  the  courts,  all  indicating  a  state  policy 
looking  toward  a  complete  exercise  of  the  right  of  local  self- 
government  by  charter  cities,  including  the  right  to  appoint, 
elect,  recall,  and  remove  their  officers.  This  premise  may  be 
conceded,  and  its  existence  is  not  denied  by  the  respondent 

The  petitioner  next  asserts  that  the  city  of  Los  Angeles 
has,  to  use  his  own  language,  **  assumed  to  herself  every  vestige 
of  municipal  power  to  the  very  last  atom."  This  statement, 
too,  may  be  taken  as  true,  but  with  a  limitation:  We  will 
assume,  for  the  sake  of  argument,  that  the  city  has,  by  its 
charter,  taken  unto  itself  the  right  to  exercise  every  muni- 
cipal function  which  under  the  Constitution  it  may  exercise, 
luid  which  does  not  require,  from  its  very  nature,  the  installar 
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tion  of  a  special  system  or  plan  for  its  exercise.  There  are 
many  governmental  functions  which  are  capable  of  use  only 
through  the  erection  preliminarily  of  special  machinery 
through  which  they  may  operate.  For  instance,  however  broad 
the  powers  of  a  city  may  be,  under  the  provisions  of  its  charter, 
its  inhabitants  cannot,  under  that  instrument  alone,  legislate 
by  means  of  the  initiative  unless  the  charter  presents  a  specific 
plan  for  the  exercise  of  the  right;  and  this  will  be  so,  neces- 
sarily, even  if  the  instrument  provides  in  so  many  words  that 
the  people  may  legislate  through  the  initiative.  Many  other 
instances  of  a  similar  nature  might  be  cited. 

But  let  us  proceed  to  the  consideration  of  other  questions 
which  may  be  regarded  as  somewhat  preliminary  to  the  main 
question  in  the  case.  The  petitioner  contends  that  where,  in 
acts  of  the  legislature  and  in  the  provisions  of  municipal  char- 
ters, there  are  set  down  modes  of  procedure  for  the  removal 
of  officers  which  are  inconsistent  with  each  other,  the  charters 
will  control,  and  cites  Dinan  v.  Superior  Court,  6  Cal.  App. 
217,  [91  Pac.  806] ,  Craig  v.  Superior  Court,  157  CaL  481, 
[108  Pac.  310] ,  Oihson  v.  CivU  Service  Commission,  27  Cal. 
App.  396,  [150  Pac.  78] ,  and  Spader  v.  Rolph,  29  Cal.  App. 
774,  [156  Pac.  977].  There  can  be  no  doubt  either  of  the 
existence  or  of  the  propriety  of  the  rule.  It  is  but  a  part  of 
the  state  policy  already  mentioned  as  contemplating  a  full 
measure  of  the  right  of  local  self-government  in  cities,  and 
the  particular  point  has  found  expression  in  the  Los  Anofoles 
charter  itself,  as  petitioner  points  out.  Section  196  provides 
that  all  elective  officers,  to  which  class  the  members  of  the 
council  belong,  ''shall,  except  as  otherwise  provided  in  this 
charter,  serve  for  two  years,  and  until  their  successors  have 
been  elected  and  qualified."  But  the  existence  of  this  char- 
ter provision  has  nothing  whatever  to  do  with  the  question 
whether  the  sections  of  the  Penal  Code  may  be  invoked  to 
establish  the  method  of  a  removal  from  office  the  cause  for 
which  is  prescribed  by  section  18  of  the  charter,  for  the  last- 
mentioned  section  clearly  and  fully  meets  the  challenofe  laid 
down  in  section  196  by  providing,  in  effect,  that  one  gruilty  of 
the  acts  denounced  by  its  provisions  shall  not  ''serve  for  two 
years.*'  Section  18  furnishes  the  exception  called  for  by  sec 
tion  196,  and  there  is  certainly  nothino:  in  the  latter,  cnn 
sidered  alone,  which  forbids  our  searching  outside  the  charter 
for  the  machinery  through  which  to  make  the  provisions  of 
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section  18  eflPective.  Section  196  does  not  necessarily  relate 
to  the  question  of  mode  of  remoTal,  as  distinguished  from 
cause  for  removal,  and  as  section  18  provides  a  complete 
scheme  for  removal  so  far  as  cause  is  concerned,  we  are  bound 
to  find  a  mode  somewhere,  if  it  be  possible  so  to  do.  If  no 
mode  be  pointed  out  in  the  charter  and  one  can  be  found 
elsewhere,  Dinan  v.  Superior  Court,  6  Cal.  App.  217,  [91  Pac 
806],  and  the  other  cases  cited  with  it,  do  not  stand  in  the 
way  of  resort  to  such  a  mode,  for  they  refer  only  to  the  domi- 
nance of  charter  provisions  over  conflicting  statutory  provi- 
sions. 

All  laws  for  the  removal  of  public  officers  are  properly 
divisible  into  two  parts:  first,  a  cause  for  removal  must  be 
either  stated,  or  understood;  second,  a  method  of  effecting 
the  removal  must  be  specifically  provided.  The  charter  of 
Los  Angeles  includes  at  least  two  systems  under  which  it  is 
attempted  to  provide  for  removals.  One  of  these  is  the  recall, 
as  to  which  the  cause  for  removal  is  merely  understood  to 
exist  in  the  mind  of  the  individual  elector  and  is  not  assumed 
to  be  stated  in  the  charter,  but  the  method  of  exercising  the 
right  is  provided  with  great  care.  The  other  plan  for  re- 
moval is  that  set  forth  in  section  18.  There  the  cause  of 
removal  is  distinctly  stated;  but  what  of  the  method  of  the 
exercise!  Where  is  it  to  be  found?  A  method  of  effecting 
a  removal  from  office  is  required,  from  the  very  nature  of 
things,  to  be  specifically  provided,  as  truly  as  the  same  thing 
may  be  said  of  the  method  of  exercise  of  the  right  of  initiative 
or  of  the  recall,  and  its  exercise  cannot,  of  course,  be  pred- 
icated upon  mere  general  declarations  of  municipal  power, 
however  broad. 

The  petitioner  insists  that  the  two  schemes  for  removal  from 
office  under  the  charter  are  cumulative,  and  that  the  right  to 
remove  for  the  causes  stated  in  section  18,  whatever  may  be 
the  method,  is  superseded  by  the  right  to  remove  by  the  recall, 
and  we  must  dispose  of  this  point  before  we  answer  the  ques- 
tion propounded  toward  the  close  of  the  preceding  paragraph. 
As  a  part  of  the  argument  on  this  question  of  cumulative 
remedies,  it  is  pointed  out  that  proceedings  for  removal  under 
section  18  might  be  instituted  in  a  given  case,  that  in  the 
same  case  and  for  the  same  cause  resort  to  the  recall  might 
be  had,  and  that  the  results  under  the  two  methods  of  pro- 
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cedure  might  be  different  and  opposed  to  each  other,  and  in 
aid  of  the  argument  the  petitioner  cites  Hodges  v.  Tiicker, 
25  Idaho,  563,  [138  Pac  1139].  That  case  does  decide  that 
cumulative  remedies  for  removal  for  the  same  cause  are  not 
to  be  tolerated,  as  they  are  likely  to  result  in  opposite  con- 
clusions; but  it  may  be  disregarded,  for  the  cumulating 
remedies  there  in  question  were  presented,  respectively,  by  a 
special  act  operating  in  the  nature  of  a  charter  and  by  a  gen- 
eral act  of  the  legislature;  and,  further,  the  special  act  con- 
tained provisions  showing  an  intention  upon  the  part  of  the 
legislature  to  make  it  a  complete  and  exclusive  plan  for  the 
government  of  cities  coming  within  its  scope.  This  case,  then, 
presents  a  showing  of  conflict  between  distinct  systems  of 
legislation,  is  akin  to  our  own  decisions  as  to  the  effect  of 
conflicting  charter  and  statutory  provisions,  and  is,  after 
all,  to  be  classed  with  Dinan  v.  Superior  Court,  6  Cal.  App. 
217,  [91  Pac.  806],  which  it,  indeed,  cites,  and  the  other  cases 
like  it.  It  is  to  be  remembered  that  the  present  litigation 
exhibits  an  instance  of  alleged  cumulative  or  conflictins;  pro- 
visions for  removal  found  in  the  same  scheme  of  legislation, 
the  charter  itself.  But  for  the  fact  that  they  were  adopted 
at  different  times,  section  18  and  the  recall  provisions  of  the 
charter  stand  upon  the  same  footing.  We  are  therefore  really 
asked  to  determine,  so  far  as  this  particular  question  is  con- 
cerned, whether  there  is  such  an  inconsistency  between  the  two 
that  a  repeal  of  one  by  implication  results  from  the  adoption 
of  the  other.  We  cannot  think  that  it  does.  Section  18  con- 
templates a  judicial  investigation  into  certain  specific  charges 
which  are  to  be  made,  in  form,  against  an  alleged  erring  officer. 
The  recall  provides  for  the  removal  of  officers  at  the  will  of 
the  electors  of  the  municipality,  upon  reasons,  good  or  bad, 
satisfactory  to  the  individual  consciences  of  the  electors. 
Even  if  a  recall  petition  should  state,  as  reason  for  recall, 
the  same  matters  which  might  be  made  the  subject  of  investi- 
gation under  section  18,  any  elector  might  vote  for  recall  upon 
entirely  distinct  and  different  reasons  appearing  to  him  to 
be  equally  or  more  cogent  and  convincing.  If  a  recall  should 
result  at  the  polls  in  such  a  case  and,  at  or  near  the  same 
time,  an  acquittal  of  the  same  officer  should  result  from  an 
investigation  under  section  18  of  the  charges  specified  in  the 
recall  petition,  it  could  not  be  said  and  could  never  be  shown 
that  the  results  were  conflicting  or  even  inconsistent.     The 
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judicial  inquiry  would  have  ended  an  investigation  into 
specific  charges  against  the  ofiScer.  The  recall  election  would 
have  thrown  open  the  entire  range  of  the  official  life  of  the 
individual,  and  made  his  incumbency  of  the  office  depend 
upon  the  accumulated  judgment  of  the  electorate  based  upon 
not  only  his  minutest  official  acts,  but  also  upon  his  private 
reputation  and  character.  If  a  city  official  were  proceeded 
against  under  both  section  18  and  the  recall  provisions  of 
the  charter,  the  recall  petition  containing  "a  general  state- 
ment of  the  grounds  for  which  such  removal  is  sought"  (Char- 
ter, sec.  198p,  subd.  1),  in  which  were  set  forth  substantially 
the  charges  made  under  section  18,  and  the  result  was  favor- 
able to  the  officer  in  each  proceeding,  he  would  retain  the 
office,  but,  on  the  other  hand,  if  it  were  unfavorable  in  either, 
a  forfeiture  of  the  post  would  result.  These  views,  in  addi- 
tion to  their  consonance  with  reason,  find  support  in  EUzinger 
V.  Oillman,  66  Wash.  228,  [21  Ann.  Cas.  305,  105  Pac  471], 
and  in  the  circumstance  immediately  to  be  mentioned. 

That  the  electors  of  Los  Angeles  never  intended  the  recall 
provisions  of  the  charter  to  supersede  section  18  is  apparent 
for  another  reason.  It  is  true  that  section  18  was  in  the  char- 
ter at  the  time  of  its  original  adoption  in  1889,  but  its  form 
was  then  far  different  from  that  of  the  present  section.  It 
then  denounced  but  a  part  of  the  acts  which  are  by  the  present 
enactment  made  wrongful  and  declared  that  upon  a  conviction 
of  the  officer,  "besides  the  penalty  that  may  be  imposed  by  a 
court  of  competent  jurisdiction,  the  council  shall  declare  the 
office  vacant,  and  any  person  convicted  of  a  violation  of  this 
section  shall  be  forever  disqualified  from  holding  any  office 
under  this  charter."  The  provisions  for  a  recall  were  first 
imported  into  the  charter  in  1903,  and  section  18  remained 
in  its  original  form  in  the  interim  and  also  afterward  until 
1911,  when,  at  the  same  time  with  the  adoption  of  extensive 
amendments  of  the  recall  provisions,  the  people  voted  an 
amendment  which  made  the  section  exactly  what  it  is  now 
as  to  the  question  of  penalty,  although  it  was  again  amended 
and  thus  put  into  its  present  form  throughout  in  1913.  This 
continued  solicitude  for  the  amendment  and,  consequently, 
for  the  existence  of  section  18  forces  a  conviction  that  it  is 
operative,  concurrently  with  the  recall  provisions  of  the  char- 
ter, for  the  removal  of  city  officials,  provided  a  mode  may  be 
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found  through  and  by  which  the  causes  for  removal  named 
in  it  may  be  made  beneficially  effective. 

Petitioner's  next  contention  presents  the  main  question  in 
the  case.  It  will  be  noted  that,  after  denouncing  the  acts 
which  may  occasion  a  removal  from  oflSce,  section  18  is  to 
the  effect  that  the  erring  officer  ''shall,  upon  conviction  .  .  . 
forfeit  his  office  and  be  punished  for  misdemeanor."  The 
peculiar  character  of  this  clause  will  be  noted  at  once.  It  is 
so  worded  that  it  is  apparently  susceptible  of  various  con- 
structions. Is  a  forfeiture  the  only  punishment  prescribed 
by  the  section,  or  is  a  fine  to  be  exacted  and  an  imprisonment 
directed,  in  addition  t  Upon  the  settlement  of  this  question 
may  depend  the  solution  of  the  problem  whether  an  action 
resulting  from  a  charge  under  the  section  is  to  be  tried  in 
the  superior  court  or  in  some  other  forum.  The  petitioner 
contends  that  the  section  declares  the  commission  of  the  de- 
nounced acts  the  commission  of  an  ordinary  misdemeanor, 
with  a  forfeiture  of  office  as  an  incident,  and  that  charges 
under  it  are  triable  only  in  the  police  court.  This  contention 
is  presented  in  two  branches,  the  first  of  which  is  that  the 
police  court  of  Los  Angeles  is  controlled,  in  the  exercise  of 
its  jurisdiction,  by  provisions  of  the  city  charter.  In  this 
branch  of  petitioner's  argument  he  presents  a  complete  scheme 
for  removal  from  office  under  the  charter,  the  cause  of  re- 
moval being  found  in  section  18,  the  method  being  pointed 
out  in  the  provisions  concerning  the  jurisdiction  of  the  police 
court  These  latter  provisions  are  found  in  section  101,  where 
it  IS  provided  that  the  police  court  shall  ''have  exclusive 
jurisdiction  of  ...  all  misdemeanors  punishable  by  fine  or 
by  imprisonment  in  the  county  jail  or  by  both."  Under  this 
language  charges  made  pursuant  to  the  provisions  of  section  18 
cannot  be  tried  in  the  police  court  unless  offenses  thereunder 
are  punishable  by  fine  or  imprisonment,  or  by  both.  The 
second  branch  of  the  argument  on  this  question  is  to  the  effect 
that  offenses  under  section  18  are  triable  in  the  police  court 
pursuant  to  the  provisions  of  an  act  of  the  legislature  passed 
in  1913,  relating  to  the  jurisdiction  of  police  courts  in  cities 
of  the  first  and  one-half  class,  which  includes  Los  Angeles, 
and  found  in  Statutes  of  1913,  page  469.  Under  this  branch 
of  the  argument  petitioner  abandons  much  that  he  has  said 
concerning  the  supremacy  of  charter  provisions  over  statutory 
enactments  in  the  matter  of  removals  from  office,  and  presents 
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a  scheme  for  removals  upon  cause  stated  in  the  charter  and 
by  a  method  of  removal  prescribed  in  the  statute.  The  juris- 
diction of  the  police  court  under  the  act  of  1913  is  the  sub- 
ject of  section  2.  So  far  as  the  section  is  now  of  interest  it 
provides  that  the  court  "shall  have  exclusive  jurisdiction  of 
all  misdemeanors  punishable  by  fine  or  by  imprisonment,  or 
by  both  such  fine  and  imprisonment,  committed  in  the  city 
where  such  police  court  is  held."  Section  3  of  the  act  pro- 
vides that  each  of  the  police  judges  "shall  be  and  have  the 
powers  of  a  police  magistrate  and  shall  have  power  and  juris- 
diction ...  to  try  all  charges  of  misdemeanor  offenses  com- 
mitted within  its  jurisdiction,"  etc.  The  petitioner  contends 
that  the  language  of  this  latter  section  confers  upon  the  police 
court  jurisdiction  of  misdemeanor  charges  of  every  nature, 
but  the  act  cannot  receive  such  a  construction.  The  jurisdic- 
tion of  the  court  over  misdemeanors  is  fixed  by  section  2  and 
that  jurisdiction,  in  so  far  as  it  relates  to  misdemeanors,  is 
limited  to  the  kinds  of  misdemeanors  which  are  "punishable 
by  fine  or  by  imprisonment,  or  by  both  such  fine  and  imprison- 
ment." Section  3  was  plainly  framed  for  the  purpose  of 
conferring  upon  each  of  the  judges,  when  acting  alone,  the 
power  to  exercise  the  full  jurisdiction  of  the  court;  and  its 
language  to  the  effect  that  each  of  them  may  "try  all  charges 
of  misdemeanor  offenses  committed"  within  the  jurisdiction 
of  the  court  is  perforce  limited  by  the  provisions  of  section  2 
to  the  effect  that  the  jurisdiction  is  only  over  misdemeanors 
punishable  by  fine  or  imprisonment,  or  by  both.  We  do  not 
hold,  however,  that  other  parts  of  section  3  may  not  confer 
jurisdiction  as  to  matters,  other  than  misdemeanors,  not  men- 
tioned in  section  2;  but,  certainly,  the  two  sections  must  be 
read  together  in  determining  the  extent  of  the  jurisdiction  of 
the  court  over  misdemeanors,  and  such  a  reading  impels  the 
conclusion  we  have  just  announced.  Therefore,  upon  both 
branches  of  petitioner's  argument  contending  for  a  jurisdic- 
tion in  the  police  court  over  the  offense  with  which  he  is 
charged  the  situation  is  the  same.  That  court  cannot,  in  any 
event,  exercise  jurisdiction  over  charges  under  section  18  of 
the  charter  unless  the  "misdemeanor"  therein  mentioned  is 
punishable  by  fine  or  by  imprisonment  or  by  both. 

The  respondent  contends  that  the  only  punishment  possible 
under  section  18  is  a  forfeiture  of  office,  and  the  history  of  the 
section  casts  much  light  upon  the  question.    We  have  already 
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seen  that,  as  it  originally  stood  in  1889,  the  section  provided 
for  a  forfeiture  of  oflSce,  for  a  disqualification  to  further  hold 
office;  all  this,  however,  ** besides  the  penalty  that  may  be 
imposed  by  a  court  of  competent  jurisdiction."  By  the 
amendment  of  1911  the  people  of  the  city  withdrew  the  lan- 
guage just  quoted,  and  we  are  bound  to  assume  that  they 
did  so  with  a  substantial  purpose  in  view.  The  amendment 
of  that  year  provided  that  an  officer  convicted  under  the  sec- 
tion should  ''forfeit  his  office  and  be  punished  for  misde- 
meanor," the  amendment  of  1913  was  identical  as  to  the  por- 
tion of  the  section  now  in  question,  and  so  it  has  ever  since 
remained.  The  purpose  of  the  people,  in  1911,  in  removincr 
from  the  section  the  reference  to  the  ordinary  penalty  to  be 
imposed  by  a  court  of  competent  jurisdiction  can  have  been 
only  to  dispense  with  such  penalty.  It  is  reasonable  to  sup- 
pose, aside  from  the  evidence  furnished  by  the  amendment, 
that  such  was  their  intention.  The  usual  penalty  for  the  com- 
mission of  a  misdemeanor  is  insignificant  when  compared  with 
the  forfeiture  of  office  which  may  follow  a  conviction  under 
the  section.  In  1911  Los  Angeles  had  become  a  city  with  a 
population  in  excess  of  three  hundred  thousand  souls,  and 
the  penalty  of  a  forfeiture  of  an  important  office  under  its 
government,  together  with  the  consequent  fall  of  the  incum- 
bent in  the  estimation  of  those  who  had  placed  him  there, 
had  become  a  penalty  indeed.  The  ordinary  punishment  for 
a  misdemeanor  was  hardly  mentionable  in  connection  with  it. 
We  are  convinced  that,  at  least  from  1911  forward,  the  "mis- 
demeanor" meant  by  the  section  was  not  punishable  by  fine 
or  imprisonment ;  that  it  was  of  the  character  usually  referred 
to  as  misdemeanor  in  office  or  misconduct  in  office;  in  fact, 
that  the  intention  of  the  people  in  adopting  it  was  as  if  it 
read  that  an  erring  officer  should  **  forfeit  his  office  and  thus 
be  punished  for  a  misdemeanor  in  office."  In  legal  effect, 
taking  both  its  history  and  its  phraseology — ^which  latter  is 
susceptible  of  such  a  construction,  irrespective  of  the  question 
of  history — ^it  does  so  read. 

We  have,  then,  reached  the  conclusion  that  charges  made 
pursuant  to  the  provisions  of  section  18  are  not  triable  in  the 
police  court,  and  petitioner's  contention  that  such  is  the  place 
of  trial  is  at  an  end.  There  is  now  no  difficulty  in  the  way 
of  determining  that  the  petitioner  must  be  tried  in  the  su- 
perior court  and  upon  the  accusation  lodged  against  him 
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imder  the  sections  of  the  Penal  Code,  section  758  and  those 
following  it  There  is  no  conflict  between  those  sections  and 
the  charter,  for  they  occupy  a  field  which  it  does  not  invade. 
There  is  apparently  no  other  procedure  than  that  outlined 
in  the  sections  mentioned  to  which  resort  may  be  had  in  order 
to  render  section  18  of  the  charter  effective,  and  the  language 
of  section  758  expressly  countenances  such  a  resort,  for  it 
provides  for  the  presentation  by  the  grand  jury  of  **an  accusa- 
tion in  writing  against  any  .  .  .  municipal  ofScer,  for  willful 
or  corrupt  misconduct  in  office." 

The  alternative  writ  of  prohibition  heretofore  issued  is  dis- 
missed and  the  prayer  for  a  peremptory  writ  is  denied. 

Conrey,  P.  J.,  and  James,  J.,  concurred* 


[Cif.  No.  1886.    Second  Appellate  Diatrict.— June  14,  1917.] 
H.  A.  INGALLS,  Appellant,  v.  A.  P.  EYBAUD,  Respondent. 

AonoN  ON  Check — Evidenob — ^Pbima  Facie  Cass. — In  an  action  on  a 
check  given  as  a  deposit  on  account  of  the  purchase  price  of  real 
property  which  the  plaintiff  sold  to  the  defendant,  the  introduction 
of  the  check  in  evidence  and  proof  of  its  nonpayment  makes  a  prima 
facie  case  for  plaintiff,  casting  on  defendant  the  burden  of  estab- 
lishing his  affirmative  defense  of  failure  of  consideration. 

Id. — ^Vendor  and  Pubohaser — Deposit  Check — ^Failure  or  Consideea- 
TiON. — ^Where  in  such  an  action  it  is  shown  that  the  plaintiff's  title 
to  the  real  property  which  he  had  contracted  to  convej  to  the  de- 
fendant was  admittedly  imperfect  on  the  only  date  when  he  made 
any  offer  to  convey,  and  where,  after  such  time,  and  before  the  com- 
mencement of  the  action,  he  conveyed  to  a  third  person  whatever 
interest  he  had  in  the  property,  the  consideration  for  defendant's 
deposit  check  failed  and  plaintiff  could  not  recover  thereon,  regard- 
less of  the  fact  that  the  conveyance  to  the  third  person  was  not  made 
until  after  the  expiration  of  the  period  for  perfecting  the  title. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Eem 
County,  and  from  an  order  denying  a  new  trial.  Howard  A. 
Peairs,  Judge, 

The  facts  are  stated  in  the  opinion  of  the  court 
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T.  N.  Harvey,  for  Appellant. 
Chas.  N.  Sears,  for  Bespondent. 

CONREY,  P.  J.— The  plaintiff  appeals  from  the  judgment 
and  from  an  order  denying  his  motion  for  a  new  trial.  The 
complaint  states  a  cause  of  action  on  a  check  made  by  the 
defendant  to  the  plaintiff  on  the  twenty-sixth  day  of  March, 
1913,  for  the  sum  of  five  hundred  dollars.  Thereafter  the 
defendant  notified  the  bank  to  refuse  payment  on  the  check 
and  payment  was  refused. 

The  check  was  given  as  a  deposit  on  account  of  the  purchase 
price  of  real  property  in  the  city  of  Bakersfield  which  the 
plaintiff  sold  to  the  defendant  The  contract  of  sale  bears 
the  same  date  as  the  check,  and  was  made  ''subject  to  ad- 
ministration of  the  John  E.  Bailey  Estate."  The  terms  of 
sale  were  stated  as  follows:  ''Two  days  are  allowed  to  ex- 
amine  title  and  consummate  sale,  at  the  termination  of  said 
time  the  balance  of  said  purchase  money  is  due,  and  payable 
upon  tender  of  the  deed  of  the  property  sold.  If  title  is 
defective,  thirty  days  are  allowed  to  perfect  the  same,  and  if 
after  the  expiration  of  said  term  (unless  extended  by  mutual 
consent)  the  title  is  incurably  defective,  then  the  deposit  is 
to  be  returned.  If  the  sale  is  not  consummated  in  accordance 
with  the  foregoing  conditions,  the  deposit  is  to  be  forfeited. 
Time  is  of  the  Essence  of  this  Contract,  without  recourse." 
The  contract  was  signed  by  "H.  A.  Ingalls,  Agent,"  and  by 
the  defendant. 

It  is  admitted  that  at  that  time  the  estate  of  John  E.  Bailey, 
deceased,  was  in  process  of  administration,  and  that  at  the 
t'me  of  his  death  the  title  to  the  real  property  described  in 
the  contract  was  vested  in  John  E.  Bailey.  The  transcript 
shows  that  the  decree  of  distribution  in  that  estate  was  re- 
ceived in  evidence,  but  the  contents  of  the  decree  are  not 
definitely  shown  in  the  record.  The  defendant's  attorney 
offered  in  evidence  a  document  which  he  described  as  "the 
decree  of  distribution  decreeing  the  property  in  question  here 
to  Matthew  Bailey  in  the  estate  of  John  E.  Bailey,  deceased, 
on  the  second  day  of  May,  1913. "  Although  the  record  before 
us  does  not  in  direct  terms  establish  the  fact,  we  might  infer 
from  the  course  of  the  testimony  and  from  the  argument  con- 
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tained  in  the  briefs  that  the  decree  of  distribution  contained 
the  necessary  words  of  distribution  to  Matthew  Bailey  of  the 
property  described  in  the  contract.  For  the  purposes  of  the 
argument,  let  it  be  assumed  that  this  was  the  fact. 

Appellant  introduced  the  check  in  evidence  and  proved  its 
nonpayment  and  that  the  nonpayment  was  caused  by  defend- 
ant's orders  to  the  bank.  This  made  a  prima  facie  case  for 
the  plaintiff,  and  we  agree  with  his  attorney  that  thereby  the 
burden  was  cast  upon  the  defendant  to  establish  his  affirmative 
defense,  which  in  substance  was  that  the  consideration  for  the 
check  had  failed. 

On  March  28,  1913,  plaintiff  tendered  to  the  defendant  a 
grant  deed  purporting  to  convey  to  the  defendant  the  prop- 
erty described  in  the  contract,  "subject  to  the  administration 
of  the  John  E.  Bailey."  The  defendant  refused  to  accept 
that  deed  and  claimed  that  the  grantors  then  did  not  have 
any  right  to  convey.  He  also  informed  the  plaintiff  that  he 
would  be  satisfied  to  receive  a  quitclaim  from  Matthew  Bailey. 

The  findings  of  the  court  state  that  the  plaintiff  thereupon 
admitted  the  fact  to  be  that  he  had  not  good  title  and  could 
not  convey  good  title  to  said  property,  and  that  the  convey- 
ance 80  tendered  did  not  convey  title  thereto  to  defendant, 
and  that  the  property  was  pending  administration  and  dis- 
tribution under  the  estate  of  John  E.  Bailey,  deceased ;  that 
the  plaintiff  thereupon  informed  the  defendant  that  he  would 
cause  a  good  and  sufficient  deed  of  conveyance  to  said  prop- 
erty to  be  executed  and  delivered  to  the  plaintiff,  conveying 
and  vesting  good  title  to  the  defendant;  that  the  plaintiff  at 
all  times  has  failed,  refused,  and  neglected  to  furnish  or 
tender  and  deliver  to  the  defendant  any  deed  of  conveyance 
not  defective,  conveying  good  title  to  the  property  described 
in  the  contract.  These  findings  are  adequately  supported  by 
the  evidence.  The  defendant's  testimony  is  positive  that  no 
further  tender  of  any  deed  was  made  to  him  by  or  on  behalf 
of  the  plaintiff,  after  the  twenty-eighth  day  of  March,  1913. 
It  further  appears  that  on  May  7,  1913,  the  plaintiff  executed 
a  deed  of  grant  to  one  S.  Owens  conveying  the  property  de- 
scribed in  the  Eyraud  contract,  and  that  in  the  following 
month  of  June,  Matthew  Bailey  executed  a  grant  deed  grant- 
ing the  same  premises  to  S.  Owens.  The  facts  above  stated 
show  not  only  that  the  plaintiff's  title  to  the  property  which 
he  contracted  to  convey  to  the  defendant  was  admittedly  im- 
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perfect  on  the  only  date  when  he  made  any  offer  to  convey 
to  the  defendant,  but  also  that  after  that  time  and  before 
the  commencement  of  this  action  he  conveyed  to  a  third 
party  whatever  interest  he  had  in  the  premises  and  thereby 
placed  it  beyond  his  power  to  perform  his  contract  with  the 
defendant.  The  fact  that  plaintiff's  conveyance  to  Owens 
was  not  made  until  a  few  days  after  the  expiration  of  the 
thirty-day  period  named  in  the  Eyraud  contract  does  not 
exempt  the  plaintiff  from  the  effect  of  his  act  in  making 
such  conveyance.  If  his  title  was  *  *  incurably  defective, ' '  then 
according  to  the  contract  the  five  hundred  dollar  deposit  was 
to  be  returned  to  the  defendant.  If  the  defect  was  capable 
of  remedy,  the  plaintiff's  duty  to  the  defendant  with  respect 
thereto  was  clearly  defined.  Upon  the  facts  of  the  case  as 
shown  by  the  evidence  and  found  by  the  court,  the  considera- 
tion for  the  check  failed  and  the  plaintiff  was  not  entitled 
to  recover  thereon. 
The  judgment  and  order  are  affirmed 

James,  J.,  and  Works,  J.,  pro  tern.,  concurred* 


[Civ.  No.  2043.    Pirat  Appellate  District. — Jnne  15,  1917.] 

J.  W.  McCORD  et  al.,  Appellants,  v.  J.  D.  MARTIN  et  aL, 

Respondents. 

Assignment  of  Causes  o»  Action — Fraud — Sale  op  Corporate  Stock. 
Under  sections  953,  954,  and  1044  of  the  CiTil  Code,  causes  of  action 
for  damages  sustained  by  various  stockholders  in  a  corporation  in 
making  sales  of  their  respective  shares  of  stock  upon  the  false  repre- 
sentation of  a  fellow-stockholder  more  familiar  with  the  values  of 
the  corporate  property  than  themselves,  that  the  price  reported  by 
him  to  them  was  all  that  could  be  obtained  for  the  stock,  are  assign- 
able, as  they  are  not  merely  causes  of  action  for  fraud  and  deceit, 
but  involve  substantial  rights  of  property. 

APPEALS   from   judgments   of  the   Superior   Court   of 
Santa  Clara  County.    J.  R.  Welch,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

84  Oftl.  App.— ^ 
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Bradley  &  Bradley,  and  W.  B.  Wallace,  in  pro.  per.,  for 
Appellants. 

Morrison,  Dunne  &  Brobeck,  Edward  Hohfeld,  Alfred  Dag- 
gett, and  Lamberson,  Burke  &  Lamberson,  for  Respondents. 

RICHARDS,  J. — ^These  are  appeals  from  judgments  in 
favor  of  each  of  the  two  defendants  upon  their  separate  de- 
murrers to  the  plaintiffs'  amended  complaint  The  same  and 
the  single  question  involved  in  each  appeal  is  as  to  whether 
or  not  the  twenty-five  causes  of  action  set  forth  in  the  com- 
plaint were  assignable  to  the  plaintiffs,  who  sue  as  the  as- 
signees thereof.  General  and  special  demurrers  similar  in 
form  and  substance  were  presented  by  each  of  said  defendants 
to  each  of  said  causes  of  action.  The  court  made  a  general 
order  sustaining  said  demurrers  without  leave  to  amend.  It 
seems  to  be  conceded  that  the  order  of  the  court  sustaining 
these  demurrers  was  based  upon  the  general  ground  that  the 
complaint  fails  to  state  a  cause  of  action  in  any  of  its  counts 
because  of  the  nonassignability  of  the  claims  sued  upon.  To 
that  question  this  court  will  therefore  address  itself,  regard- 
less of  any  uncertainty  in  the  complaint  assailed  by  the  special 
demurrers;  for  as  to  these  the  trial  court,  had  it  based  its 
orders  sustaining  the  demurrers  upon  any  of  the  special 
grounds,  should  have  granted  leave  to  amend. 

The  facts  of  the  case  as  revealed  by  the  averments  of  the 
plaintiffs'  complaint  are  these:  The  twenty-five  persons  who 
are  the  assignors  of  the  causes  of  action  set  forth  in  the  com- 
plaint were  stockholders  in  a  corporation  known  as  the  Lost 
Hills  Mining  Company,  incorporated  in  the  year  1909,  having 
its  principal  place  of  business  at  Hanford,  Bangs  County, 
California,  and  being  the  owner  of  a  number  of  oil  mining 
claims  in  Kern  County,  in  said  state.  The  assignors  of  plain- 
tiffs owned  an  aggregate  of  thirty-six  thousand  eight  hundred 
shares  of  the  capital  stock  of  said  corporation  amounting  to 
a  controlling  interest  therein.  In  the  month  of  October,  1909, 
the  corporation  entered  into  a  contract  with  the  firm  of  Martin 
&  Dudley  by  which  the  latter  were  granted  the  right  to  enter 
upon  and  occupy  said  lands  and  drill  wells  therein  for  the 
purpose  of  developing  its  oil  possibilities.  In  the  event  of 
finding  a  successful  mcII  the  firm  was  to  have  a  certain  inter- 
est in  the  property.     Tlie  defendant,  J.  D.  Martin,  who  was 
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one  of  the  members  of  said  firm,  was  also  at  the  time,  and 
thereafter  continued  to  be,  a  stockholder  of  the  corporation. 
The  firm  of  Martin  &  Dudley  assigned  their  interest  in  said 
contract  to  another  corporation  known  as  the  Lake  Shore  Oil 
Company,  of  which  said  corporation  Martin  &  Dudley  owned 
about  one-half  of  the  capital  stock,  the  said  J.  D.  Martin 
being  a  director  in  said  last-named  corporation.  Considerable 
work  was  done  upon  the  properties  of  the  Lost  Hills  Mining 
Company  under  this  contract  during  the  year  which  followed, 
and  said  Martin  became  very  familiar  with  the  lands  and  oil 
values  and  possibilities  of  said  properly,  much  more  so  in 
fact  than  any  of  those  of  his  fellow-stockholders  who  were  to 
be  the  assignors  of  the  plaintiffs  herein,  none  of  whom  resided 
in  that  region  or  had  any  knowledge  of  the  value  of  the  lands 
of  their  corporation  as  oil-producing  properties.  In  the  year 
1911  said  J.  D.  Martin  learned  that  one  Gteorge  W.  Cameron, 
of  San  Francisco,  was  desirous  of  purchasing  not  less  than 
twenty  thousand  shares  of  the  capital  stock  of  the  Lost  Hills 
Mining  Company  and  would  be  willing  to  pay  therefor  eight 
dollars  per  diare,  and  that  if  he  could  succeed  in  purchasing 
said  stock  of  the  Lost  Hills  Mining  Company  for  said  price, 
he  would  also  be  willing  to  buy  certain  other  properties  in 
which  the  firm  of  Dudley  ft  Martin  and  the  Lake  Shore  Oil 
Company  were  interested.  Upon  learning  these  facts,  as  the 
complaint  alleges,  said  Martin  devised  a  scheme  by  which  he 
was  to  effect  a  sale  of  all  the  properties  in  which  he  was  in- 
terested to  Cameron,  as  a  part  of  which  he  was  to  induce  the 
said  assignors  of  plaintiffs  to  place  their  stock  in  escrow  in 
one  block  to  be  taken  up  by  an  undisclosed  purchaser  at  the 
price  of  five  dollars  per  share.  Li  order  to  carry  out  said 
scheme  said  Martin  sought  the  aid  and  co-operation  of  his 
eodefendant  Lindemann,  who  was  the  secretary  of  the  Lost 
Hills  Mining  Company,  and  to  whom  for  his  share  in  the 
scheme  he  promised  a  portion  of  the  profits  to  spring  from  the 
consummation  of  the  transaction  by  which  Martin  and  Linde- 
mann would  appropriate  the  difference  between  five  dollars 
and  eight  dollars  per  share  upon  the  transfer  of  said  stock. 
The  scheme  was  carried  into  effect.  The  defendants  repre- 
sented to  their  fellow-stockholders  that  there  was  an  undis- 
elosed  purchaser  for  their  stock  who  was  to  pay  five  dollars 
and  no  more  per  share  for  the  same,  provided  it  was  placed 
in  escrow  in  one  block  in  a  certain  bank,  to  be  taken  by  such 
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purchaser  upon  making  said  payment;  that  the  said  stock 
was  not  worth  more  than  five  dollars  per  share  and  could  not 
be  sold  for  more,  and  that  said  Martin  and  Lindemann  would 
themselves  join  with  their  fellow-stockholders  in  placing  their 
stock  also  in  said  escrow  to  be  sold  at  five  dollars  per  share. 
Relying  upon  these  false  and  fraudulent  representations  upon 
the  part  of  said  Martin  and  Lindemann,  and  upon  the  superior 
knowledge  of  the  situation  possessed  by  them,  and  having  no 
knowledge  to  the  contrary,  the  assignors  of  the  plaintiffs 
placed  their  stock  in  said  escrow  for  transfer  to  said  undis- 
closed purchaser  thereof  at  the  price  of  five  dollars  per  share ; 
and  thereafter  said  Cameron  went  to  the  bank  where  said 
stock  had  been  placed  and  received  said  stock,  paying  to  the 
bank  on  account  of  said  assignors  of  plaintiffs  the  sum  of 
five  dollars  per  share  therefor,  and  also  paying  to  said  defend- 
ants the  additional  sum  of  three  dollars  per  share,  the  balance 
of  the  real  purchase  price  of  said  stock,  which  sum  they  re- 
ceived and  have  ever  since  retained.  Upon  learning  of  the 
fraud  which  had  been  practiced  upon  them,  the  assignors  of 
plaintiffs  transferred  their  respective  claims,  demands,  and 
causes  of  action  against  said  Martin  and  Lindemann  to  the 
plaintiffs  herein  in  trust  for  collection ;  whereupon  said  plain- 
tiffs instituted  this  action. 

We  are  unable  to  give  our  concurrence  to  the  views  of  the 
trial  court  in  sustaining  the  defendants'  demurrers  without 
leave  to  the  plaintiffs  to  amend  upon  the  ground  that  the 
causes  of  action  set  forth  in  the  complaint  were  not  assign- 
able. It  is  true,  as  the  respondents  contend,  that  naked  ac- 
tions for  fraud  and  deceit  are  not  the  subject  of  assignment 
under  long  and  well  settled  rules  of  equity.  But  the  state  of 
facts  set  forth  in  the  plaintiffs'  amended  complaint  and  above 
recited  does  not  present  a  case  where  the  plaintiffs  are  seeking 
to  recover  upon  assigned  claims  for  damages  for  naked  fraud 
and  deceit  involving  no  substantial  right  of  property  in  plain- 
tiffs' assignors.  On  the  contrary,  the  facts,  in  our  opinion, 
clearly  show  that  the  defendants,  by  means  of  their  alleged 
fraudulent  and  deceitful  acts  and  conduct,  were  enabled  to 
come  into  possession  of  an  amount  of  money  representing 
the  difference  between  eight  dollars  a  share,  which  the  respec- 
tive stockholdings  of  plaintiffs'  assignors  in  the  Lost  Hills 
Mining  Company  were  really  worth  and  for  which  they  were 
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actually  sold,  and  the  sum  of  five  dollars  per  share,  which 
i^as  all  that  the  plaintiffs'  assignors  received  for  their  said 
stock  by  reason  of  the  defendants'  fraudulent  and  deceitful 
representations.  This  sum  of  money,  amounting  to  the  exact 
damages  claimed  in  this  action,  was  a  sum  of  money  which 
these  defendants  must  be  equitably  held  to  have  received  and 
retained  for  the  use  and  benefit  of  the  plaintiffs*  assignors, 
the  right  to  recover  which  was  a  substantial  part  of  their 
cause  of  action  against  said  defendants.  It  is  not  disputed 
that  the  form  of  assignment  to  plaintiffs  was  sufficient  to 
cover  the  entire  equitable  and  property  rights  and  claims  of 
the  plaintiffs'  assignors  in  the  premises,  and  was  thus  a  trans- 
fer of  much  more  than  a  mere  naked  right  of  action  for  fraud 
and  deceit,  since  it  included  also  the  right  to  recover  the  re- 
spective sums  of  money  which  the  defendants  had  received 
for  the  use  and  benefit  of  plaintiffs'  assignors  and  to  which 
in  equity  they  were  justly  entitled.  This  being  so  we  are 
entirely  satisfied  that  these  several  causes  of  action  were  as- 
signable under  sections  953,  954,  and  1044  of  the  Civil  Code. 
(Henderson  v.  Henshall,  54  Fed.  320,  330,  [4  C.  C.  A.  357] ; 
Fox  V.  Hale  &  Norcross  8.  M.  Co.,  108  Cal.  478,  [41  Pac. 
328].) 

The  earlier  cases  cited  by  respondents  in  support  of  the  rul- 
ings of  the  trial  court  will  not  be  found  to  be  in  conflict  with 
the  views  above  expressed,  for  in  each  of  them  the  decision  of 
the  cause  upon  appeal  is  expressly  limited  to  the  statement  of 
the  rule  that  a  naked  right  to  sue  for  fraud  and  deceit  is  not 


The  recent  case  of  Oreerilee  v.  Los  Angeles  etc.  Bank,  171 
Cal.  371,  [153  Pac.  383],  is  also  clearly  distinguishable  from 
the  case  at  bar  upon  the  facts,  and,  as  to  its  law,  lends  more 
support  to  the  appellants'  contention  than  to  that  of  the 
respondent,  for  the  plain  intimation  of  the  learned  justice 
writing  the  opinion  in  the  case  is  that  if  an  interest  in  prop- 
erty passes  by  the  terms  of  the  assignment,  it  gives  to  the 
assignee  the  right  to  enforce  the  remedies  of  his  defrauded 
assignor. 

For  the  foregoing  reasons  we  are  of  the  opinion  that  in  so 
far  as  the  general  demurrer  was  concerned,  the  trial  court  was 
in  error  in  sustaining  it  upon  the  stated  ground  of  the  non- 
assignability of  the  several  causes  of  action,  and  that  as  to  the 
point  made  upon  special  demurrer,  the  trial  court  exceeded  its 


Digitized  by 


Google 


134  MoBSB  t;.  Board  of  Eduoatiok.    [34  Cal.  App. 

discretion  in  undertaking  to  sustain  these  without  leave  to  the 
plaintiff  to  amend. 
Judgment  reversed. 

Lennon,  P.  J.,  and  Kerrigan,  7.,  eoneurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  13,  1917. 


[OIt.  No.  2322.    Second  Appellate  Diitriet.— June  15,  1917.] 

JOHN  H.  MORSE,  Appellant,  v.  SAN  DIEGO  HIGH 
SCHOOL  BOARD  OP  EDUCATION  OP  THE  CITY 
OP  SAN  DIEGO  et  aL,  Respondents. 

SoHooL  Law — Dischaboe  or  Teachsb — Giviko  of  Nones  —  Bight  of 
BoABD  OF  Education.^A  board  of  education  has  the  right,  by  Tir- 
tna  of  the  proyisions  of  Bubtitle  "b,"  anbdiTision  7,  of  aection  1617 
of  the  Political  C6de,  to  diapenae  with  the  aervicea  of  any  teacher  in 
the  public  aehoola  at  the  doae  of  any  achool  year  by  giTing  notiM 
to  the  teacher  on  or  before  the  tenth  day  of  June  that  hia  aervicea 
will  not  be  required  for  the  enauing  year,  aa  the  privileges  and 
requirementa  of  the  civil  aerviee  ayatem  have  not  aa  yet  been  made 
applicable  to  teachers  in  the  public  aehoola  of  the  state. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    W.  A.  Sloane,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court; 

P.  P.  Grant,  for  Appellant. 

Spencer  M.  Marsh,  District  Attorney,  for  Respondents. 

JAMES,  J. — ^This  is  an  appeal  from  a  judgment  of  dismissal 
following  the  sustaining  of  a  demurrer  to  the  plaintiff *s  com- 
plaint. The  plaintiff  asked  for  a  writ  of  mandate  to  compel 
the  issuance  to  him  of  a  salary  warrant  to  which  he  claimed  to 
be  entitled  under  an  alleged  employment  as  teacher  in  the  San 
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Diego  high  school.  The  chief  question  to  be  decided  is  as  to 
whether  a  city  board  of  education  has  the  right  at  the  end  of 
a  school  year  to  discharge  a  high  school  teacher  at  its  dis- 
cretion and  without  assigning  cause  therefor.  Plaintiff  by  his 
complaint  showed  that  he  had  been  employed  during  the  school 
year  of  1915-16  as  a  teacher  in  the  high  school  of  the  city  of 
San  Diego ;  that  on  May  16, 1916,  the  board  of  education  gave 
notice  of  its  determination  that  his  services  would  not  be  re- 
quired for  the  ensuing  school  year.  It  was  further  alleged 
that  this  notice  was  void  and  did  not  have  the  effect  of  ter- 
minating the  employment  of  the  teacher.  Some  other  matters 
are  set  forth  in  the  complaint  which  will  hereinafter  be  re- 
ferred to.  It  is  argued  on  behalf  of  the  appellant  that  no 
authority  resides  in  a  board  of  education,  as  conferred  by  the 
statutes  of  the  state,  to  dispense  with  the  services  of  a  teacher 
without  making  charges  against  the  competency  or  character 
of  such  teacher — ^in  other  words,  that  the  teacher  having  once 
been  employed  cannot  be  dislodged  from  his  position  except 
for  cause.  Appellant's  counsel  argues  that  to  permit  such  a 
thing  to  be  done  is  contrary  to  the  principles  of  the  system  of 
civil  service,  although  he  does  not  point  to  any  provision  of 
law  which  shows  that  the  privileges  or  requirements  of  a  civil 
service  system  have  been  extended  to  teachers  in  the  public 
schools,  unless  section  1617  of  the  Political  Code,  subtitle  '*b'* 
of  subdivision  seventh,  operates  to  have  that  effect.  We  have 
examined  that  section  with  much  care  and,  in  our  opinion,  to 
give  it  the  effect  argued  for  by  appellant  would  be  to  "legis- 
late judicially"  and  import  by  construction  provisions  not 
found  within  the  terms  of  that  section,  thus  imposing  upon 
the  law  a  clearly  forced  interpretation.  The  language  of  the 
subtitle  to  which  we  have  referred  confers  authority  on  boards 
of  education  "to  employ  the  teachers,  and  immediately  notify 
the  county  superintendent  of  schools,  in  writing,  of  such  era- 
plojrment,  naming  the  grade  of  certificate  held  by  the  teacher 
employed ;  also  to  employ  janitors  and  other  employees  of  the 
school;  to  fix  and  order  paid  their  compensation,  unless  the 
same  be  otherwise  prescribed  by  law ;  provided,  that  no  board 
shall  enter  into  any  contract  with  such  employees  to  extend 
beyond  the  close  of  the  next  ensuing  school  year ;  except  that 
teachers  may  be  elected  on  or  after  June  first  for  the  next  en- 
suing  school  year,  and  each  teacher  so  elected  shall  he  deemed 
re-elected  from  year  to  year  thereafter  utdess  the  governing 
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body  of  the  school  district  shall  on  or  before  the  tenth  day  of 
June  give  notice  in  writing  to  such  teacher  that  his  services 
tuUl  not  be  required  for  the  ensuing  school  year.  ..."  We 
have  italicized  that  portion  of  the  section  most  important  to  be 
considered  here.  To  our  minds,  the  right  of  a  board  of  educar 
tion  to  dispense  with  the  services  of  a  teacher  at  the  dose  of 
any  school  year  is  only  contingent  upon  the  notice  being  given 
as  above  prescribed,  and  which  it  is  admitted  by  the  allegar 
tions  of  the  complaint  herein  was  given  to  this  plaintiff.  The 
matter  of  providing  instructors  in  the  public  schools  has  not 
as  yet  been  deemed  appropriate  by  the  law  to  be  placed  under 
civil  service  rules,  and  there  appears  very  good  reason  for  the 
exception.  The  desire  of  the  governing  bodies  of  school  dis- 
tricts, presumptively  at  least,  is  to  secure  the  best  of  instruc- 
tors for  the  students,  and  while  a  teacher  or  instructor  once 
employed  may,  so  far  as  his  or  her  general  qualifications  are 
concerned,  be  competent,  it  may  so  happen  that  instructors  or 
teachers  may  be  available  who  possess  more  extensive  knowl- 
edge and  under  whose  instructions  better  educational  results 
can  be  secured.  If,  having  once  employed  a  teacher,  a  board 
of  education  is  powerless  to  dislodge  him  from  his  position, 
except  for  cause,  then  where  the  opportunity  is  presented  for 
a  betterment  in  the  direction  suggested,  nothing  can  be  done 
and  the  best  interests  of  the  school  will  consequently  suffer. 
This  may  present  an  abstract  argument,  for,  as  we  view  the 
language  used  in  the  provision  cited,  no  room  is  left  for  debate 
as  to  the  meaning  of  the  section. 

We  have  referred  to  the  fact  that  the  complaint  contained 
other  allegations  as  to  certain  matters.  Those  matters  as  set 
forth  are  that  there  was  a  conspiracy  among  the  members  of 
the  board  of  education  to  deprive  the  plaintiff  of  his  position, 
and  also  that  a  certain  rule  of  the  high  school  board  declared 
that  a  committee  on  teachers  should  give  notice  to  all  teachers 
whom  they  did  not  intend  to  recommend  for  re-election,  at 
least  five  days  before  presenting  their  report  to  the  board  for 
action.  It  was  alleged  further  that  this  five-day  notice  from 
the  committee  on  teachers  had  not  been  given.  As  to  whether 
there  was  a  conspiracy  among  the  members  of  the  board  of 
education  is  wholly  immaterial,  in  view  of  the  authority  of  the 
board  to  dispense  with  the  services  of  any  teacher  at  the  end 
of  any  school  year  without  assigning  cause  or  reason  therefor. 
As  to  whether  a  teacher's  committee  was  required  to  give 
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notice  that  they  did  not  intend  to  recommend  the  re-election 
of  teachers  also  appears  to  us  to  be  immaterial  Any  rule 
governing  a  subcommittee  of  the  board  of  education  certainly 
would  not  have  the  effect  to  qualify  the  authority  of  the  board 
itself  as  given  by  the  statute. 

From  the  conclusions  expressed,  it  follows  that  the  demurrer 
was  properly  sustained  and  the  judgment  which  was  entered 
upon  the  failure  of  plaintiff  to  amend  was  a  necessary  con- 
sequence of  the  legal  condition  presented. 

The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tem.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  13,  1917. 


[Civ.  No.  2354.    Second  Appellate  Diatrict.— June  15,  1917.] 

MABEL  R.  DAVIES,  Respondent,  v,  WALTER  W.  FISHER, 

Appellant. 

DnroBCE — Award  or  Custody  of  Minor  Child  to  Mother — NoNLiABiii- 
ITY  OF  Father  for  Support. — ^Where  in  a  decree  of  divorce  the 
father  is  deprived  of  the  custody  of  a  minor  child  and  no  order  is 
made  requiring  him  to  contribute  toward  his  or  her  support,  the 
whole  duty  of  furnishing  maintenance  to  the  child  rests  on  the 
mother. 

Id. — Omission  to  Provids  for  Support  of  Minor^-Bbtxntion  of  Jttiis- 
DicnoN.— Under  section  138  of  the  Civil  Code,  as  amended  in  1905, 
the  omission  to  provide  in  a  decree  of  divorce  that  the  father  of  a 
minor  child,  whose  custody  is  awarded  to  the  mother,  shall  support 
the  child,  does  not  deprive  the  court  of  jurisdiction  to  thereafter 
make  such  a  provision,  as  under  such  amendment  the  court  has  the 
right  at  any  time  during  the  minority  of  the  child  to  make  such 
an  order. 

lb. — Foreign  Decree  of  1>ivorcb — Independent  Actton  to  Compel  Sup- 
port— BiOHT  OF  Wife. — ^The  mother  of  a  minor  child  whose  custody 
was  awarded  to  her  in  a  decree  of  divorce  granted  in  the  state  of 
Nevada,  and  which  decree  made  no  provision  for  the  support  of  the 
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ehild  bj  the  father,  maj  bring  an  independent  action  in  this  state  to 
eompel  the  father  to  support  the  minor,  where  it  is  made  to  appear 
that  both  parties  are  residents  of  this  state  and  the  wife  if 
without  means  to  contribute  to  such  support. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Los  Angeles.    J.  P.  Wood,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Fay  R.  Robertson,  and  John  Munro,  for  Appellant. 

SJ.  R  Wilder,  for  Respondent 

JAMES,  J. — ^Plaintiff  sought  by  this  action  to  secure  a 
judgment  in  part  requiring  her  former  husband  to  contribute 
to  the  support  of  a  minor  child  of  the  plaintiff  and  defend- 
ant. The  court  rendered  judgment  agreeable  to  the  prayer  of 
the  complaint  as  to  the  maintenance,  from  which  judgment 
this  appeal  is  taken.  The  plaintiff's  complaint  set  forth  the 
date  of  the  marriage  of  the  parties  in  1894 ;  the  fact  that  they 
lived  together  fourteen  years,  and  that  for  two  years  last  past 
both  had  been  i^esidents  of  the  state  of  California  and  for  more 
than  three  months  had  been  residents  of  the  county  of  Los 
Angeles ;  that  on  the  4th  of  March,  1911,  the  plaintiff  had  been 
granted  a  divorce  from  the  defendant ;  and  gave  the  name  and 
age  of  the  ehild  which  was  the  issue  of  the  marriage.  In  the 
complaint  it  was  then  alleged  as  follows :  ' '  That  said  child  is  in 
immediate  need  of  money  and  funds  for  her  care,  custody, 
maintenance,  support,  and  education ;  that  plaintiff  has  noth- 
ing wherewith  properly  or  at  all  to  maintain,  or  support  or 
educate  said  child,  and  plaintiff  avers  that  unless  assistance  or 
funds  are  inmiediately  available  to  the  use  and  benefit  of  said 
minor,  to  wit,  for  her  maintenance  and  support  she  will  be 
compelled  to  subsist  upon  the  charity  of  friends  or  such  pro- 
vision as  might  be  forthcoming  from  the  state,  her  education 
abandoned,  and  this  plaintiff  will  be  forced  to  abandon  the  care 
and  custody  of  said  child ;  that  plaintiff  has  no  money  or 
means  with  which  to  prosecute  this  action;  that  said  defend- 
ant is  and  at  all  times  herein  referred  to  has  been  abundantly 
able  to  provide  means  for  the  proper  maintenance,  support 
and  education  of  said  child,  and  defendant  does  now  receive 
for  his  salary  a  sum  in  excess  of  $120  per  month,  ..."    It 
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was  further  alleged  that  demand  had  been  made  vpon  defend- 
ant to  furnish  money  and  means  for  the  purposes  mentioned 
and  that  defendant  had  refused  so  to  do.  The  prayer  included 
not  only  a  request  for  an  order  for  payment  of  money,  both 
for  the  maintenance  of  the  child  and  expenses  of  suit,  but  the 
further  prayer  was  that  plaintiff  be  awarded  the  care,  custody 
and  control  of  the  minor.  In  the  answer  of  defendant  it  was 
admitted  tLat  at  the  date  stated  by  plaintiff  in  her  complaint, 
plaintiff  had  been  granted  a  divorce  from  defendant ;  and  the 
further  statement  in  the  answer  was  that  such  divorce  had 
been  granted  **by  default  ...  on  the  ground  of  desertion." 
Denials  were  made  meeting  the  allegations  as  to  the  necessities 
of  the  child,  and  as  a  separate  defense  it  was  alleged  that 
shortly  after  the  divorce  had  been  granted  to  the  plaintiff  she 
had  married  one  Davies,  and  that  Davies  had  received  the 
minor  child  of  plaintiff  and  defendant  into  his  family  and 
treated  said  child  as  his  own,  and  that  the  child  had,  after  the 
marriage  between  plaintiff  and  Davies,  been  supported  by 
Davies  and  the  plaintiff.  By  an  amendment  to  the  complaint, 
the  plaintiff  set  forth  the  decree  of  divorce  which  had  been 
granted  to  her  in  the  state  of  Nevada.  In  this  decree  it  was 
recited  that  the  court  had  heard  sworn  testimony  and  **  proof 
of  service  of  summons  and  complaint,"  and  had  made  findings 
of  fact.  Appropri&te  language  to  effect  a  dissolution  of  the 
marriage  was  then  set  forth,  and  in  conclusion  it  was  ordered 
"that  plaintiff  is  hereby  awarded  the  care  and  custody  of  the 
minor  child  named  Marion  Fisher  until  the  further  orders  of 
court"  From  the  record  presented  it  appears  that  an  order 
to  show  cause  was  made  herein  and  that  the  defendant  ap- 
peared and  testimony  was  heard  respecting  the  matters  in 
issue,  and  that  such  matters  being  submitted  to  the  court,  the 
order  followed  directing  that  defendant  pay  the  sum  of  $20 
per  month.  None  of  the  testimony  heard  is  brought  up  for 
examination.  As  we  gather  from  the  printed  record,  it  would 
appear  that  the  parties  submitted  the  merits  of  their  case  upon 
the  order  to  show  cause,  although  we  fail  to  find  any  stipula- 
tion or  appropriate  proceeding  taken  to  necessarily  indicate 
that  such  was  the  case.  However,  the  order  as  finally  made 
has  the  characteristics  of  a  permanent  order — ^in  other  words, 
a  final  judgment.  But  whether  it  be  deemed  an  order  or  a 
judgment  is  perhaps  immaterial,  in  view  of  the  fact  that  the 
parties  on  this  appeal  in  their  briefs  present  the  main  ques- 
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tions  involved  as  though  a  trial  had  been  fully  had  on  the 
merits.  This  condition  of  the  briefs  furnishes  warrant  for  us 
to  assume  that  all  facts  necessary  to  support  the  order  or  judg- 
ment were  proved,  conditioned,  of  course,  upon  it  now  appear- 
ing that  under  the  allegations  of  the  complaint  and  admissions 
of  the  answer  plaintiff  was  entitled  to  any  relief.  In  the  de- 
cree of  divorce  granted  to  the  plaintiflE  in  the  state  of  Nevada 
it  is  recited  that  proof  of  service  of  summons  and  complaint 
was  shown  to  have  been  made.  We  will  therefore  assume,  in 
so  far  as  it  is  material  here,  that  the  Nevada  court  acquired 
full  jurisdiction  over  the  subject  matter  and  person  of  the 
defendant  We  then  find  that  the  decree,  after  decreeing  that 
the  marriage  be  dissolved,  awarded  the  custody  of  the  minor 
child  to  the  plaintiff  without  making  any  provision  for  her 
support  or  maintenance.  Under  such  a  decree  prima  facie 
the  husband  was  relieved  from  liability  on  account  of  any 
claim  for  the  support  of  that  minor  child.  It  is  now  well- 
established  law  of  this  state  that  where  in  a  decree  of  divorce 
the  father  is  deprived  of  the  custody  of  a  minor  child  and  no 
order  is  made  requiring  him  to  contribute  toward  his  or  her 
support,  the  whole  duty  of  furnishing  maintenance  to  the 
child  rests  on  the  mother.  This  particularly  because  of  the 
provisions  of  section  196  of  the  Civil  Code,  which  provides 
that  "the  parent  entitled  to  the  custody  of  a  child  must  give 
him  support  and  education  suitable  to  his  circumstances." 
{Self ridge  v.  Paxton,  145  Cal.  713,  [79  Pac  425],  and  cases 
therein  cited;  Ex  parte  Miller,  109  Cal.  643,  [42  Pac.  428] ; 
People  V.  Hartman,  23  Cal.  App.  72,  [137  Pac.  611].)  Tak- 
ing this  condition  of  the  law  as  a  basis,  counsel  for  appellant 
advances  one  step  further  and  asserts  that,  admitting  that  in 
an  action  for  divorce  the  court  has  authority  when  awarding 
the  custody  of  a  minor  to  the  mother  to  require  the  father  to 
contribute  to  the  support  of  the  child  (Civ.  Code,  sees.  138, 
139),  as  the  Nevada  court,  by  a  decree  concededly  valid, 
awarded  the  custody  of  the  minor  in  this  case  to  the  mother 
and  made  no  provision  for  contribution  from  the  father  for 
her  support,  that  decree  operated  as  a  final  adjudication  of  the 
liability  of  the  father  and  divested  him  wholly  of  any  further 
parental  obligation  in  that  direction.  It  was  held  in  Shaituck 
V.  Shattuck,  135  Cal.  192,  [67  Pac.  45],  that  where  a  court, 
acting  under  section  138  of  the  Civil  Code,  in  an  action  for 
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divorce,  failed  to  make  provision  requiring  the  father  to  sup- 
port minors  whose  custody  is  awarded  to  the  mother,  no 
jurisdiction  was  retained  to  thereafter  add  to  or  modify  the 
decree  in  such  a  way  as  to  impose  by  a  judgment  such  a  duty 
upon  the  father.  It  will  be  found,  however,  that  section  138 
of  the  Civil  Code  was  amended  in  1905,  after  the  decision 
above  cited  was  rendered,  and  that  that  section  now  gives  to 
the  court  the  right  at  any  time  during  the  minority  of  the  chil- 
dren to  make  an  order  against  the  father  for  maintenance  on 
behalf  of  the  minors.  So  it  therefore  appears  that,  had  the 
judgment  of  divorce  been  rendered  in  this  state,  plaintiff 
would  have  had  the  right  in  the  action  to  move  for  modifica- 
tion of  the  judgment  and  obtain,  if  the  circumstances  war- 
ranted, precisely  the  relief  that  she  sought  and  was  given  by 
the  order  made  in  this  case.  Appellant  urges,  however,  that 
plaintiff  has  no  standing  to  prosecute  this,  an  independent  ac- 
tion, after  having  had  adjudicated  all  matters  involved  in  the 
divorce  proceeding.  But  it  appears  by  the  affirmative  allega- 
tions of  plaintiff's  complaint  that  both  parties  to  this  action 
are  now  residents  of  the  state  of  California.  Plaintiff  would 
be  powerless  to  proceed  in  the  Nevada  action  and  obtain  the 
relief  demanded,  because  personal  jurisdiction  of  the  defend- 
ant could  not  there  be  had.  We  think  this  proceeding,  while 
perhaps  not  cast  by  the  allegations  of  the  complaint  in  the 
most  direct  and  convenient  form,  is  one  which  the  plaintiff  had 
the  right  to  avail  herself  of  and  which  is  appropriate  under 
the  statutes.  In  the  Matter  of  McMvllin,  164  Cal.  504,  [129 
Pac.  773],  the  court  there  was  considering  the  obligations  of 
the  husband  where  a  decree  had  been  granted  in  Nevada,  but 
no  personal  service  of  summons  had  been  made.  The  decree 
there  purported  to  give  the  custody  of  a  minor  child  to  the 
mother  and  awarded  one  hundred  dollars  a  month  as  alimony 
to  the  plaintiff.  Our  supreme  court  held  that  the  decree  re- 
specting alimony  and  the  custody  of  the  child  could  not  be  en- 
forced in  this  state  because  only  substituted  service  of  sum- 
mons was  had  and  no  personal  jurisdiction  of  the  defendant 
obtained.  The  court,  however,  made  this  observation :  **  .  .  . 
it  fell  within  the  power  of  the  wife  under  supplementary  pro- 
ceedings brought  in  this  state  with  personal  service  upon  the 
former  husband  to  have  procured,  if  the  facts  warranted,  an 
award  of  the  custody  of  the  children,  with  provision  for  her 
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own  and  their  support.  She  did  not  do  this,  bat  resorted  to 
guardianship  proceedings,  under  which,  in  terms,  she  was 
awarded  the  custody  of  the  persons  and  estates  of  the  minors. 
The  legal  effect,  then,  of  both  the  Nevada  decree  and  the 
guardianship  decree  was  to  give  the  mother  the  custody  and 
control  of  the  children,  without  charging  upon  the  husband 
their  support.  Under  section  196  of  the  Civil  Code  this  situa- 
tion prima  facie  relieves  the  husband  of  the  duty  of  support 
and  casts  it  on  the  wife.  .  .  .  Our  law  is  adequate,  but  the 
obvious  steps  to  be  taken  and  which,  if  taken,  clearly  would 
have  fixed  the  father's  duty  in  this  regard,  and  so  made  him 
penally  liable  for  his  breach  of  duty,  were  disregarded.  In- 
stead of  resorting  to  appropriate  measures,  by  proceedings  un- 
der the  Nevada  judgment,  to  straighten  the  legal  tangle  which 
now  exonerates  the  husband  from  the  duty  of  furnishing 
such  support,  resort  was  had  to  the  criminal  court.  ..." 
While  the  supreme  court  has  not  intimated  as  to  what  the  par- 
ticular form  of  proceeding  should  have  been  in  order  to  enable 
the  wife  in  California  to  charge  the  husband  with  the  support 
of  the  children,  we  think  that  issues  were  presented  in  this 
case  which  were  in  general  appropriate  to  the  end  sought  and 
of  which  the  superior  court  had  jurisdiction.  It  may  be  also 
of  interest  to  note  that  in  the  cases  cited,  particularly  where  it 
was  declared  that  divesting  of  custody  without  requirement  for 
support  in  a  divorce  action  freed  the  offending  parent  of  obli- 
gation to  contribute,  it  was  assumed  and  not  contrarily  alleged 
that  the  wife  had  means,  if  she  wished  so  to  employ  them,  with 
which  to  care  for  the  minors  left  in  her  custody.  We  appre- 
hend that,  regardless  of  the  legal  relations  between  husband 
and  wife  after  divorce  decree  limiting  or  restricting  their 
liability  toward  each  other,  support  may  be  enforced  in  favor 
of  a  minor  child  from  the  father  where  the  situation  is,  as  this 
case  presents  it,  that  the  mother  is  left  without  means  and  is 
wholly  unable  properly  to  care  for  or  educate  her  child.  We 
feel  well  satisfied  that  this  proceeding  brought  in  this  state, 
where  the  complaint,  admissions  of  the  answer,  and  the  evi- 
dence show  the  adjudication  made  in  the  divorce  action  in 
Nevada,  and  the  necessity  which  has  arisen  for  support  to  be 
furnished  for  the  minor,  may  properly  be  considered  as  such 
a  ''supplementary"  proceeding  as  is  indicated  in  the  Matter 
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of  McMullin,  164  Cai.  504,  il2^  tac  773 J,  to  be  avaUable  to 
the  plaintiff. 
The  order  is  affirmed. 

Conrey,  P.  J.,  and  Worka,  J.,  pro  fem.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  13, 1917. 


[CiT.  No.  1895.    Urst  Appellate  District.— June  16,  1917.] 

M.  ROBERTSON,  Appellant,  v.  J.  S.  DREW,  Respondent. 

Lanblobd  akd  Tbnant— Oovbnant  for  Renewal  of  Lease. — A  cove- 
nant providing  for  the  renewal  of  a  lease  at  the  option  of  the  leasee 
imports  the  giring  of  a  new  lease;  but  where  the  option  given  is  for 
an  extension  of  the  term,  the  lessee  upon  notice,  if  notice  is  required, 
or  bj  remaining  in  possession,  if  no  notice  is  required,  is  entitled  to 
hold  for  the  additional  period. 

Id. — Construction  of  Lease  Peovidino  foe  Renewal — NonoE  of  Elec- 
tion— Retention  of  Possession — Term  not  Extended. — A  lease 
of  premises  for  one  year  with  the  privilege  of  renewal  for  a  further 
term  is  not  extended  for  the  further  term  of  two  years  bj  the 
writing  of  a  letter  by  the  lessee  to  the  lessor  on  the  day  of  the 
expiration  of  the  original  term  expressing  the  desire  for  such  a 
renewal,  notwithstanding  the  lessee  thereafter  continued  in  posses- 
sion, where  the  lessor  upon  receipt  of  such  letter  made  reply  that 
if  the  lessee  would  call  he  would  fix  the  matter. 

Id. — Time  to  Renew  Lease. — ^YHiere  one  desires  to  avail  himself  of  the 
privilege  of  renewing  or  extending  a  lease  he  must  exercise  that 
right  before  the  expiration  of  the  original  term. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    B.  P.  Shortall,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

James  H.  Boyer,  for  Appellant. 

E.  M.  Leonard,  for  RcspoiKlmt. 
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KERRIGAN,  J. — Plaintiff  prosecuted  this  appeal  from  a 
jadgment  in  favor  of  the  defendant  in  an  action  on  a  lease  to 
recover  rent. 

In  August,  1913,  plaintiff  leased  certain  premises  to  the  de- 
fendant for  the  term  of  one  year  from  August  11,  1913,  with 
the  privilege  to  defendant  of  "renewing  the  lease"  for  a  fur- 
ther term  of  from  one  to  five  years.  On  August  11,  1914,  the 
defendant  wrote  a  letter  to  the  plaintiff  stating  in  part  that  he 
had  elected  to  take  the  premises  for  a  further  period  of  two 
years.  On  August  21st  the  plaintiff  replied  to  this  letter  say- 
ing: **If  you  will  call  at  the  office  we  will  fix  you  up."  De- 
fendant, however,  did  not  call,  hut  remained  in  the  premises, 
paying  the  same  rent  as  before,  until  the  month  of  January 
following,  when  he  gave  up  possession  without  the  consent 
of  the  plaintiff.  The  premises  remained  unoccupied  until 
August  14,  1916.  It  is  sought  in  this  action  to  recover  an 
amount  representing  rent  payable  up  to  the  date  last  men- 
tioned under  the  claim  that  by  the  foregoing  correspondence 
the  lease  had  been  renewed  for  the  term  indicated. 

First  in  order  of  presentation  and  importance  is  the  ques- 
tion whether  the  term  of  the  lease  was  so  extended. 

There  appears  by  the  decided  cases  to  be  a  clear  distinction 
between  the  meaning  of  the  expressions  ** renewing  a  lease" 
and  "extending  the  term"  thereof.  A  covenant  providing 
for  the  renewal  of  a  lease  at  the  option  of  the  lessee  imports 
the  giving  of  a  new  lease ;  but  where  the  option  given  is  for 
an  extension  of  the  term,  the  lessee  upon  notice,  if  notice  is 
required,  or  by  remaining  in  possession,  if  no  notice  is  re- 
quired, is  entitled  to  hold  for  the  additional  period.  But  as 
to  what  is  meant  by  the  expression  "renewal"  of  a  lease  in 
a  given  case  may  depend  upon  a  reading  of  the  whole  instru- 
ment in  which  it  occurs  and  upon  the  practical  construction 
given  to  its  provisions  by  the  parties  themselves.  {SJiamp  v. 
White,  106  Cal.  220,  [39  Pac.  537] ;  EaweU  v.  City  of  Ham- 
burg  Co.,  165  Cal.  172,  174,  [131  Pac  130].)  In  the  case 
under  consideration  the  language  of  the  contract  is  "renewal 
of  the  lease";  and  moreover  the  practical  construction  given 
its  provisions  by  the  parties  to  it  indicates  quite  plainly,  we 
think,  that  a  new  lease  was  contemplated  if  the  lessee  availed 
himself  of  his  option.  In  this  connection  it  is  significant  that 
the  lessee  directed  that  the  sum  of  one  hundred  dollars,  which 
was  held  by  the  lessor  as  security  for  the  faithful  perform- 
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ance  by  the  lessee  of  the  covenants  of  the  lease,  be  applied  to 
the  payment  of  the  rent  for  the  last  two  months  of  the  term. 
In  the  letter  of  the  defendant  already  referred  to,  written  on 
August  11, 1914,  he  stated:  **My  lease  dated  August  11,  1913, 
for  one  year  having  terminated  I  desire  a  renewal  of  the  same 
for  two  years,  with  an  additional  option  of  two  years  at  the 
same  rent";  and  he  then  proceeds  to  ask  that  certain  small 
structural  changes  in  the  premises  be  made,  to  be  provided  for 
in  the  "new  contract,"  and  closes  the  letter  with  a  request 
that  the  plaintiff  telephone  him  on  receipt  of  the  letter  if  he 
wishes  to  discuss  the  matter  further.  Ten  days  later  the 
plaintiff  replied  saying,  as  above  indicated,  "In  reference  to 
renewing  your  lease,  if  you  will  kindly  call  at  the  office  we 
will  fix  you  up  properly."  We  think  these  circumstances 
negative  the  theory  that  the  parties  understood  that  the  de- 
fendant was  entitled  upon  mere  notice  or  by  remaining  in  pos- 
session, to  hold  the  premises  for  an  additional  period  under 
the  original  lease. 

Moreover,  we  think  the  lease  had  terminated  before  the 
letter  relied  upon  by  defendant  was  written.  Where  one  de- 
sires to  avail  himself  of  the  privilege  of  renewing  or  extending 
a  lease,  he  must  exercise  that  right  before  the  expiration  of 
the  original  term.  (San  Pedro  Salt  Co,  v.  Hauser  Packing 
Co.,  13  Cal.  App.  1,  [108  Pac  728].)  Here,  while  the  lease 
reads  for  one  year  from  the  eleventh  day  of  August,  1913,  to 
the  eleventh  day  of  August,  1914,  the  defendant  was  in  pos- 
session of  the  premises  when  the  lease  was  made,  and  the  re- 
ceipts for  the  rent,  it  appears,  were  made  to  run  from  the 
eleventh  day  of  one  month  inclusive  to  the  eleventh  day  of  the 
next  month  exclusive.  It  would  be  difficult  in  the  face  of 
these  circumstances  to  hold  that  the  lease  did  not  commence  on 
the  day  of  its  date.  In  McOlynn  v.  Moore,  25  Cal.  384,  at 
page  390,  "to  have  and  to  hold  .  .  .  from  the  first  day  of 
July,  1859  ..."  rent  "payable  on  the  last  day  of  each  and 
every  month  ..."  was  held  to  include  the  first  day  of  July, 
the  court  saying:  "The  old  rule  was  doubtless  to  exclude  the 
day  of  the  date  in  all  cases  where  the  holding  was  from  a  given 
date,  but  since  the  decision  of  Pugli  v.  Duke  of  Leeds,  2  Cowp. 
p.  714,  [98  Eng.  Reprint,  1323],  the  word  'from'  has  been  con- 
strued as  exclusive  or  inclusive  as  would  best  express  the  in- 
tention of  the  parties  to  be  gathered  from  the  whole  instru- 
ment, the  court  holding  that  the  word  'from*  may  in  vulgar 
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use,  and  even  in  stxict  propriety  of  language,  mean  either  in- 
clusive or  exclusive" 

In  McAdam's  Landlord  and  Tenant,  volume  1,  page  178,  it 
is  said:  *'A  lease  which  by  its  terms  extends  for  one  year 
'from  the  date  thereof/  the  lessee  going  into  possession  on  the 
day  of  its  execution,  will  be  deemed  by  practical  construction 
of  the  parties  to  include  the  day  of  its  execution,  and  the  term 
will  expire  at  midnight  on  the  day  preceding  that  date  in  the 
following  year." 

For  the  foregoing  reasons  the  judgment  is  afiSrmed. 

Richards,  J.,  and  Beasly,  J.,  pro  tern.,  concurred, 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  July  16,  1917. 


[Civ.  No.  2095.    Second  AppeUate  District. — June  16,  1917.] 

C.  B.  WILLIAMS,  Respondent,  v.  RALPH  S.  HAWKINS 
et  al..  Defendants;  CAROLINE  B.  EAGER,  as  Execu- 
trix,  etc..  Appellant. 

Landlord  and  Tenant — Abandonment  of  Lbasbd  Premises — ^Belet- 
TING  BY  Landlobd — ^DAMAGES. — ^Where  a  tenant  abandons  leased 
property,  the  owner  may  relet  the  same  for  his  benefit  and  reeover 
as  damages  the  difference  between  the  amount  received  by  subletting 
and  the  amount  agreed  to  be  paid. 

Id. — ^Action  for  Damages — Supficienoy  of  Complaint. — ^In  an  aetion 
to  recover  the  difference  between  the  rent  agreed  to  be  paid  under 
a  lease  and  the  amounts  which  the  lessor  received  by  subletting, 
the  complaint  sufficiently  states  a  cause  of  action  where  it  is  al- 
leged that  the  defendants  abandoned  the  premises,  neglected  to 
pay  any  further  rent,  and  that  the  lessor  thereupon  gave  them 
notice  that  he  would  not  release  them  from  the  lease,  and  if  they  did 
not  reoccupy  the  premises  within  a  reasonable  time,  he  would  sublet 
the  same  for  them,  crediting  on  the  lease  the  amounts  received  from 
inch  subletting,  followed  by  the  allegation  showing  the  names  of 
the  persons  to  whom  the  premises  had  been  sublet  with  the  amounts 
paid  by  each. 

Id. — ^Prior  Judgment — Conolusiye  upon  Present  Action. — A  judg- 
ment in  a  prior  action  between  the  same  parties,  the  same  subject 
nmtter  being  relied  upon  for  recovery,  except  as  to  the  months  of  the 
term,  is  conclusive  upon  the  parties  to  the  present  action. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
John  W.  Shenk,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Wm.  Crawford,  for  Appellant. 

John  C.  Stick,  for  Bespondent 

JAMES,  J. — ^Appeal  by  defendant  Eager  from  an  order  de- 
nying his  motion  for  a  new  trial  after  adverse  judgment  had 
been  rendered. 

The  plaintiff  is  the  assignee  of  one  Staub,  who  was  lessor 
named  in  a  lease  by  which  certain  premises  in  the  city  of  Los 
Angeles  were  let  for  a  term  commencing  on  the  first  day  of 
November,  1907,  and  ending  on  the  thirty-first  day  of  Decem- 
ber, 1911,  with  option  given  to  the  lessees  to  renew  for  a  fur- 
ther period.  The  latter  option  was  not  taken  advantage  of. 
The  lease  contained  this  term:  **It  is  hereby  covenanted  and 
agreed  that  said  lessees  may  let  or  underlet  the  said  demised 
premises,  or  assign  this  lease,  provided  the  parties  to  whom 
such  letting  or  assigning  shall  be  made  are  satisfactory  to  said 
lessora"  At  the  time  of  the  making  of  the  lease  another 
party  was  named  with  Staub  as  lessor,  but  Staub  afterward 
acquired  the  interest  of  that  party.  In  October  of  1908,  the 
lessee  then  occupying  the  premises  assigned  his  interest  to 
Ralph  S.  Hawkins.  Staub  was  unwilling  to  accept  the  re- 
sponsibility of  Hawkins  on  the  lease  and  required  another 
signer;  whereupon  Hawkins  procured  this  appellant  to  sign 
with  him,  and  the  following  indorsements  were  then  made 
upon  the  lease,  both  indorsements  being  of  the  same  date: 

*'I  hereby  agree  to  assume  the  within  lease  as  assigned  to 
me  by  the  lessee  and  all  responsibility  thereunder  from  date. 

**  Ralph  S.  Hawkins, 
*' Charles  H.  Eager." 

"I  hereby  accept  Ralph  S.  Hawkins  and  Charles  H.  Eager 
as  the  lessees  in  the  within  lease. 

''CM.  STA.UB." 

It  was  alleged  by  the  plaintiff  that  the  defendants,  on  or 
about  the  first  day  of  January,  1909,  abandoned  the  premises, 
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neglected  to  pay  any  further  rent,  and  ''that  the  said  C.  M. 
Staub  thereupon  notified  defendants  that  he  would  not  release 
them  from  said  lease  and  that  if  they  did  not  reoccupy  said 
loft  within  a  reasonable  time,  he  (the  said  Staub)  would  sub- 
let said  loft  for  said  defendants  crediting  said  defendants  on 
said  lease  with  the  amounts  received  from  such  subletting,  the 
subletting  being,  however,  subject  to  the  re-entry  of  said  de- 
fendants at  any  time  within  the  term  of  the  said  lease."  The 
allegation  followed  showing  the  names  of  the  persons  and 
firms  to  whom  the  premises  had  been  relet  by  the  lessor  for  the 
defendants'  benefit,  and  in  detail  gave  the  amounts  received 
from  each.  Also  that  by  computation  it  appeared  that  there 
was  a  balance  of  six  hundred  dollars  due  and  owing  for  the 
term  of  months  covered  by  the  suit,  which  amount  represented 
the  difference  between  the  rent  agreed  to  be  paid  and  the 
amounts  which  the  lessor  had  received  by  his  subletting. 

It  is  first  claimed  that  the  complaint  did  not  state  a  cause  of 
action,  because,  as  counsel  insists,  the  action  was  framed  as  an 
action  solely  upon  the  lease  and  not  one  for  damages.  The 
cases  of  Bradbury  v.  Higgimon,  162  Cal.  602,  [123  Pac.  797], 
and  Respini  v.  Porta,  89  Cal.  464,  [23  Am.  St.  Eep.  488,  26 
Pac.  967],  are  cited.  Those  cases  do  establish  it  to  be  the  law 
that  where  a  tenant  abandons  leased  property,  the  owner  may 
relet  the  same  for  the  lessee's  benefit  and  recover  as  damages 
the  difference  between  the  amount  received  by  subletting  and 
the  amount  agreed  to  be  paid.  Had  the  complaint  been  lacking 
in  its  allegation  of  the  facts  showing  precisely  what  had  been 
done  by  and  between  the  parties,  and  had  the  action  been  to 
recover  strictly  upon  the  lease,  there  might  be  some  point  to 
appellant's  contention.  But  we  do  not  think  that  because 
plaintiff  failed  to  call  the  money  sought  to  be  recovered  **  dam- 
ages," such  failure  was  fatal  to  a  recovery  where  a  full  state- 
ment of  the  facts  upon  which  he  relied  was  intelligibly  and 
succinctly  made  in  his  complaint.  The  findings  as  made 
by  the  trial  court  cover  all  of  the  material  issues,  and  there 
was  some  evidence,  which  is  shown  by  the  bill  of  exceptions, 
sufficient  to  support  such  findings.  One  of  the  particular 
claims  made  by  appellant  is  that  the  evidence  was  insufficient 
to  warrant  a  finding  that  appellant  became  responsible,  as  a 
lessee,  the  claim  being  that  his  responsibility  was  of  the  same 
nature  as  a  guarantor.  The  written  indorsements  on  the  lease 
do  not  show  this ;  neither  does  the  evidence  support  that  the- 
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cry.  Staub  testified  that  he  objected  to  Hawkins  as  an  as- 
signee of  the  lease,  and  that  ''I  asked  a  guarantor  to  be  with 
him  who  was  responsible;  I  said  I  would  accept  the  transfer 
to  Hawkins  provided  some  one  signed  with  him  who  was  re- 
sponsible; he  suggested  Mr.  Eager  and  gave  me  his  name  to 
look  up,  which  I  did ;  Eager's  name  was  brought  into  the  con- 
versation, because  I  asked  for  an  additional  assignee  with 
Hawkins — ^a  guarantor,  or  someone  to  join  with  him  in  the 
acceptance  of  the  lease  who  was  good ;  I  had  no  conversation 
with  Eager  as  guarantor  for  Hawkins ;  Hawkins  took  the  paper 
and  went  out  and  brought  the  instrument  back  with  Eager's 
signature  to  the  acceptance  of  the  assignment;  ..." 
The  mere  fact  that  the  lessor  used  the  word  "guarantor" 
in  making  his  demand  for  an  additional  party  to  the 
lease  certainly  could  not  have  the  effect  of  changing  the  actual 
contract  as  made  by  appellant  Eager  and  which  was  expressed 
in  the  writing  above  quoted.  The  lessor,  according  to  the  evi- 
dence, had  no  conversation  with  Eager  at  all;  he  merely  ac- 
cepted the  contract  of  Eager  as  it  was  produced  to  him.  That 
contract  made  Eager  fully  liable  with  Hawkins  as  a  lessee. 
While  it  is  claimed  that  there  was  no  showing  that  Eager  ever 
had  possession  of  the  premises,  this  appellant  did  not  by  his 
answer  made  to  plaintiff's  complaint  deny  that  Hawkins  had 
had  such  possession.  The  possession  of  one  of  the  lessees  was 
the  possession  of  both. 

It  appears  that  a  prior  action  was  prosecuted  by  this  same 
plaintiff  and  against  the  same  defendants  as  here,  the  same 
subject  matter  being  relied  upon  for  recovery,  except  that  in 
the  former  action  the  amounts  alleged  to  be  due  covered  the 
months  of  the  lease  term  preceding  those  here  involved.  That 
cause  was  decided  adversely  to  the  defendants  and  brought  on 
appeal  to  this  court,  where  the  judgment  was  affirmed.  (See 
Williams  v.  Hawkins,  20  Cal.  App.  161,  [128  Pac.  754].)  At 
the  trial  of  this  action  the  judgment-roll  in  the  last-mentioned 
case  was  introduced  in  evidence  as  showing  a  former  adjudica- 
tion of  the  essential  matters  involved  in  the  present  suit.  On 
behalf  of  respondent  it  is  insisted  that  the  judgment  in  that 
action  is  conclusive  upon  this  appellant  as  to  all  matters 
in  controversy  here,  except  as  to  the  precise  amounts  now 
claimed.  On  the  other  hand,  appellant  insists  that  the 
judgment-roll  was  not  competent  evidence  and  should  have 
been  refused  as  such  by  the  trial  court.    We  are  in  accord 
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with  the  position  taken  by  respondent,  that  the  judgment  in 
the  former  suit  did  conclude  this  appellant  as  to  the  question 
of  the  character  and  extent  of  his  responsibility  under  the 
lea^e  assignment  (Wiese  v.  San  Francisco  Musical  Society, 
82  Cal.  645,  [7  L.  R.  A.  577,  23  Pac.  212] ;  Reed  v.  Cross,  116 
Cal.  473,  [48  Pac.  491] ;  Koehler  v.  Holt  Mfg.  Co.,  146  Cal. 
335,  [80  Pac.  73] ;  Louisville  N.  A.  dk  C.  Ry.  Co.  v.  Carson,  169 
ni.  247,  [48  N.  E.  402].)  In  view  of  this  former  adjudication 
having  been  made,  we  have  perhaps  given  unnecessary  con- 
sideration in  the  foregoing  to  some  of  the  contentions  ad- 
vanced by  appellant 

Respondent's  counsel  points  to  an  error  in  the  notice  of 
appeal  which  we  have  not  taken  into  account  in  what  has  been 
hereinbefore  said  and  which,  in  view  of  the  conclusions  an- 
nounced, is  not  necessary  to  be  adverted  to  in  much  detail. 
The  record  shows  that  the  motion  for  a  new  trial  was  pre- 
sented and  denied  on  June  14,  1915.  The  notice  of  appeal 
stated  that  the  appeal  was  taken  from  the  order  of  the  court 
denying  the  motion  for  a  new  trial  as  entered  on  the  twenty- 
fourth  day  of  May,  1915.  The  notice  of  appeal,  therefore,  did 
not  identify  correctly  the  order  as  of  the  date  when  it  appears 
to  have  been  made. 

The  order  is  afSrmed. 

Conrey,  P.  J.,  and  Works,  J.,  pro  fern.,  concurred. 


[Civ.  No.  1985.    I^rat  Appellate  District.— June  18,  1917.] 

SYDNEY   J.    WALKER   et   al.,   Respondents,    v.    BERN- 
HARDT H.  BAUMEISTBR  et  al.,  Appellants. 

Agency — ^Loan  of  Money  for  Building  Pijbposes — Sufficiency  of 
Evidence. — In  an  aetion  to  recoTer  the  balance  of  a  loan  of  money ' 
procured  bj  a  firm  of  real  estate  brokers  from  the  defendants  for 
the  purpose  of  enabling  the  plaintiffs  to  erect  a  bnilding  on  one  of 
two  lots  whieh  thej  had  received  in  an  exchange  of  properties  nego- 
tiated bj  the  brokers,  and  which  balance  had  become  uncollect  ible 
owing  to  the  bankruptcy  of  the  brokers,  evidence  that  the  lender, 
in  accordance  with  his  regular  course  of  business  with  the  brokers, 
delivered  the  amount  of  the  loan  to  them  and  thereafter  left  to 
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them  the  dishnnement  of  it  as  the  building  progressed,  is  sufficient 
to  support  a  finding  that  the  brokers  were  the  agents  of  the  defend* 
ants  in  the  transaction  and  not  the  agents  of  the  plaintiffs. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Thomas  F.  Graham, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  F.  Mogan,  and  Joseph  F.  Bluxome,  for  Appellants. 

B.  W.  Gillogley,  for  Respondents. 

BEASLY,  J.,  pro  tern. — The  plaintiffs  owned  an  improved 
lot  on  London  Street,  in  San  Francisco,  which  they  exchanged 
with  McArthur  Brothers,  a  firm  of  building  contractors,  for 
a  lot  on  Twentieth  Street  in  said  city.  The  Twentieth  Street 
lot  was  unimproved,  and  by  the  terms  of  the  contract  under 
which  the  exchange  was  effected  McArthur  Brothers  agreed  to 
erect  a  seven-room  dwelling-house  thereon,  and  to  convey  it  to 
the  plaintiffs  in  exchange  for  their  property  free  of  all  encum- 
brances except  a  two  thousand  five  hundred  dollar  mortgage. 
Coffin  &  Company,  a  firm  of  real  estate  brokers,  acted  as  the 
agents  in  effecting  this  exchange.  Neither  the  McArthurs  nor 
the  plaintiffs  had  the  money  to  pay  for  the  erection  of  the 
building  on  the  Twentieth  Street  lot,  and  Coffin  &  Company, 
through  an  employee  of  theirs  named  Woodfield,  secured  the 
money  from  the  defendant  Bernhardt  H.  Baumeister.  There- 
upon the  plaintiffs  conveyed  their  property  to  McArthur 
Brothers,  and  the  latter  in  turn  conveyed  their  Twentieth 
Street  lot  to  the  plaintiffs,  and  the  plaintiffs  executed  to  Bau- 
meister and  his  wife,  the  other  defendants,  a  promissory  note 
for  two  thousand  five  hundred  dollars  and  secured  the  same  by 
their  mortgage  to  Baumeister  on  said  lot.  Baumeister  turned 
over  to  Coffin  &  Company,  through  Woodfield,  his  check  for 
two  thousand  dollars.  Six  hundred  and  twenty-five  dollars  of 
this  money  Coffin  &  Company  paid  out  as  the  building  pro- 
gressed to  McArthur  Brothers  for  erecting  the  same,  and  be- 
fore the  building  was  complete  Coffin  &  Company  became 
bankrupt,  and  the  remainder  of  Baumeister 's  money  in  their 
hands  was  found  to  be  uncollectible.  Thereupon  Baumeister 
paid  five  hundred  dollars  additional  to  McArthur  Brothers. 
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The  trial  court  upon  the  submission  of  this  cause  found  that 
the  defendants  had  paid  to  plaintiffs  the  sum  of  $1,125  and 
no  more.  This  finding  was  necessarily  predicated  upon  the 
conclusion  that  Coffin  &  Company  were  the  agents  of  Bau- 
meister  to  hold  and  disburse  the  two  thousand  dollars  repre- 
sented by  the  check,  because  no  money  except  the  five  hundred 
dollars  above  referred  to  was  paid  to  the  plaintiffs  or  for  their 
use  by  Baumeister  unless  we  regard  as  so  paid  the  two  thou- 
sand dollar  check  delivered  to  Coffin  &  Company.  The  find- 
ing that  no  more  than  $1,125  was  paid  by  the  defendants  to 
the  plaintiffs  is  of  course  disputed,  and  the  ground  of  the  dis- 
pute is  a  contention  on  the  part  of  the  defendants  that  Coffin 
&  Company  were  not  their  agents,  and  that  the  finding  to  the 
contrary  is  not  supported  by  the  evidence. 

It  is  a  significant  fact  in  this  connection  that  Dr.  Bau- 
meister, after  delivering  the  two  thousand  dollar  check  to 
Woodfield,  paid  no  further  attention  whatever  to  the  deal. 
He  left  even  the  matter  of  ascertaining  that  the  title  was  clear  | 
to  Woodfield.  The  manner  in  which  this  transaction  was  con- 
ducted for  Baumeister  was  in  accordance  with  his  regular 
course  of  business  with  Coffin  &  Company.  He  had  made 
other  loans  in  the  same  way.  Coffin  &  Company  holding  the 
money  and  disbursing  it  as  the  buildings  upon  which  the  loans 
were  made  progressed  and  the  security  thus  became  sufficient 
for  the  respective  loans. 

There  can  be  no  serious  question  but  that  Coffin  &  Company 
in  holding  this  money  and  disbursing  it  were  acting  for  the 
protection  of  Baumeister,  who  seems  from  his  own  testimony 
to  have  left  everything  to  them.  The  lower  court  cannot  be 
reversed  for  concluding  from  this  evidence  that  Coffin  &  Com- 
pany were  the  agents  of  Baumeister  in  this  matter.  The  fact 
that  there  is  other  evidence,  some  of  which  comes  from  the 
plaintiffs  themselves,  pointing  to  a  contrary  conclusion  cannot 
change  the  matter,  for  here  the  well-settled  rule  applies  that 
there  being  a  conflict  of  the  evidence  this  court  will  not  dis- 
turb the  finding. 

The  appellants  claim  that  the  judgment  is  too  large  by  fifty 
dollars.  This  fifty  dollars  is  claimed  to  have  been  due  from 
McArthur  Brothers  to  Coffin  &  Company  as  a  commission  for 
securing  this  loan  from  Baumeister  and  to  have  been  credited 
to  McArthur  Brothers  in  Coffin  &  Company's  books;  but  as 
the  lower  court  found  that  the  loan  was  made  to  the  plaintiffs. 
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and  as  there  is  no  competent  evidence  that  this  fifty  dollan 
was  paid  by  CoflSn  &  Company  to  McArthnr  Brothers,  this 
point  also  must  be  determined  against  the  appellants. 
For  these  reasons  the  judgment  is  affirmed. 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 


[CW.  No.  1874.    First  Appellate  District.— June  19,  1917.] 

P.  J.  McINERNEY  et  al.,  Respondents,  v.  W.  H.  MACK, 

Appellant. 

GoNTBACT — ^Liquidated  Damages — Pleading  and  Evidence. — In  order 
to  entitle  a  defendant  to  retain  a  sum  of  money  deposited  with  him 
as  contingent  liquidated  damages  for  the  breach  of  an  obligation,  it 
is  incumbent  upon  him  to  show  not  only  bj  averment  but  also  by 
proof  that  his  case  is  within  the  exception  contained  in  section  1671 
of  the  Civil  Code ;  for  without  an  allegation  bringing  his  ease  within 
the  exception  the  pleading  in  that  regard  is  insufficient,  the  presump- 
tion being,  in  the  absence  of  such  allegation,  that  such  agreement 
is  void. 

Id. — Broker's  Services — Compensation — ^Unauthorized  Retention  of 
Deposit  as  Liquidated  Damages.— A  real  estate  broker  performing 
service  in  bringing  persons  together  for  the  purpose  of  exchanging 
property  is  not  entitled  to  retain  as  liquidated  damages,  upon  the 
failure  of  one  of  the  parties  to  carry  out  the  transaction,  a  sum  of 
money  deposited  with  him  by  such  parties  to  be  paid  over  to  the 
other  exchanging  party,  notwithstanding  a  provision  to  that  effect  in 
the  contract  between  them  and  the  broker,  where  he  fails  to  show 
that  it  is  either  difficult  or  impossible  to  establish  the  reasonable 
value  of  his  services. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.     E.  P.  Mogan,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Henry  H.  Davis,  and  R.  W.  McKnight,  for  Appellant. 

Sullivan  &  Sullivan  and  Theo.  J.  Roche,  for  Respondents. 
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BEASLY,  J.,  pro  tern. — This  is  an  appeal  by  the  defendant 
from  the  judgment  and  from  an  order  denying  his  motion  for 
a  new  trial. 

The  complaint  states  simply  that  the  defendant  became  in- 
debted to  the  plaintiffs  in  the  sum  of  one  thousand  dollars  for 
money  had  and  received  by  the  defendant  for  plaintiffs'  use 
and  benefit. 

The  defendant  answering  denies  that  he  became  indebted  to 
plaintiffs  in  said  or  any  sum  of  money  had  and  received  by 
him  for  plaintiffs'  use  and  benefit,  "or  in  any  other  manner 
or  at  all."  As  a  further  defense  he  avers  that  on  January 
31,  1914,  he  received  from  plaintifi  the  sum  of  one  thousand 
dollars  in  accordance  with  the  terms  of  a  written  agreement 
which  is  made  a  part  of  his  answer,  and  in  which  it  is  recited 
that  the  defendant,  Mack,  received  the  one  thousand  dollars 
from  plaintiffs  and  agreed  to  hold  and  dispose  of  it  in  accord- 
ance with  the  agreement ;  that  the  plaintiffs  were  the  owners 
in  fee  of  three  lots  and  improvements  in  a  subdivision  known 
as  "  Corte  Madera  Woods"  and  a  six-room  house  thereon ;  that 
Anna  M.  Howes  and  Earl  E.  Howes  owned  a  lot  on  Parnassus 
Avenue,  in  San  Francisco,  with  an  apartment  building 
thereon ;  and  then  provides  that  if  within  forty-five  days  Mack 
shall  secure  from  Mr.  and  Mrs.  Howes  a  grant,  bargain,  and 
sale  deed  conveying  a  clear  Mclnemey  title,  free  of  encum- 
brance, except  that  of  a  trust  deed  for  five  thousand  dollars, 
to  their  property  on  Parnassus  Avenue,  then  if  plaintiffs  shall 
deliver  a  deed  conveying  the  Corte  Madera  lots,  free  of  en- 
cumbrance, together  with  three  thousand  dollars  in  money  to 
a  grantee  to  be  designated  by  Mack,  the  latter  will  then  de- 
liver the  Howes'  deed  to  the  plaintiffs.  The  contract  further 
provides  that  if  Howes  and  his  wife  should  fail  to  execute  the 
contemplated  deed  of  their  property  or  Mack  should  fail  to 
deliver  it  to  plaintiffs  *'upon  their  complying  with  the  condi- 
tions stipulated  upon  their  part,"  Mack  would  refund  the 
one  thousand  dollars  to  the  plaintiffs.  The  contract  further 
contains  the  following  provisions: 

*'In  the  event,  however,  that  I  secure  the  aforesaid  deed 
from  Anna  M.  and  Earl  E.  Howes  transferring  and  convey- 
ing the  said  property  free  and  clear  from  all  encumbrances 
as  aforesaid,  save  and  except  the  trust  deed  above  mentioned, 
and  offer  to  deliver  the  same  to  P.  J.  Mclnemey  and  William 
J.  Madden,  within  the  above-mentioned  period  of  forty-five 
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days  and  they  shall  fail  or  refuse  to  carry  out  the  terms  and 
conditions  hereof,  to  wit: 

"The  delivery  by  them  of  a  good  and  sufficient  grant, 
bargain,  and  sale  deed  for  the  said  property  above  described 
accompanied  by  an  additional  payment  of  three  thousand 
dollars,  then  and  in  that  event  I  am  to  retain  the  one  thou- 
sand dollars,  paid  me  this  day  as  liquidated  damages  for 
their  failure  to  carry  out  this  transaction.'' 

The  agreement  was  signed  by  Mack  and  by  Mclnemey  and 
Madden. 

The  only  other  allegation  of  the  answer  is  that  plaintiffs 
"failed  and  refused  to  comply  with  the  conditions  of  the  said 
agreement,''  and  that  by  reason  of  said  failure  "the  said 
plainti£Es  were  not  entitled  to  receive  the  said  sum  of  one 
thousand  dollars,  or  any  part  thereof,"  and  further,  "that 
said  plaintiffs  have  waived  all  their  rights  and  claim  to  said 
sum." 

The  trial  court  found  all  the  facts,  except  the  execution 
of  the  agreement,  against  the  defendant  and  gave  judgment 
against  him  for  one  thousand  dollars  and  costs. 

Mack  never  actually  obtained  personal  possession  of  a  deed 
from  Mr.  and  Mrs.  Howes,  but  they  executed  a  deed  to  their 
Parnassus  Avenue  property,  in  which  Mclnemey  and  Madden 
were  named  as  the  grantees,  and  left  the  same  in  the  posses- 
sion of  their  attorney.  There  is  a  conflict  of  evidence  as  to 
whether  this  deed  was  ever  offered  or  tendered  to  either  Mc- 
lnemey or  Madden,  but  the  court  must  be  presumed,  in  sup- 
port of  its  findings  above  mentioned,  to  have  concluded  that 
there  was  no  offer  or  tender  of  this  deed  to  the  plaintiffs. 
The  evidence  indeed  is  strong  in  support  of  this  position,  Mack 
alone  testifying  to  facts  tending  to  support  an  offer  by  the 
attorney  of  Mr.  and  Mrs.  Howes  to  deliver  the  deed,  and  the 
attorney  himself  refusing  to  corroborate  this  testimony  of 
Mack,  while  the  plaintiff  Mclnemey,  who  was  the  active 
negotiator  for  himself  and  his  cotenant  in  the  transaction, 
positively  stating  that  no  such  offer  was  made,  and  that  he 
never  knew  of  the  existence  of  the  deed  referred  to  until  the 
beginning  of  this  action. 

Upon  the  examination  of  the  title  to  the  Corte  Madera  lots 
it  was  found  that  a  triangular  piece  of  land  three  inches  wide 
at  the  front  of  the  property  on  Morningside  Drive  and  taper- 
mg  back  to  a  point  ac  a  distance  of  ninety-eight  feet  from 
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the  drive,  had  been  omitted  from  the  conveyance  by  which 
McInerney  and  Madiien  got  title  to  the  lots.  This  strip  was 
of  a  value  of  from  seventy-five  cents  to  two  dollars,  and  was 
situate  on  the  side  of  the  property  farthest  from  the  improve- 
ment thereon.  The  three  lots  themselves  were  of  a  value 
not  exceeding  five  hundred  dollars ;  the  value  of  the  six-room 
house  on  the  lots  does  not  appear  in  the  evidence  to  the  bill 
of  exceptions.  McInerney  and  Madden  asked  and  received 
from  Mr.  and  Mrs.  Howes,  a  five  days'  extension  of  time  within 
which  to  perfect  their  title.  At  some  time,  which  does  not 
exactly  appear,  Mr.  Howes  died,  and  Mrs.  Howes  then  be- 
came lukewarm,  and  standing  upon  the  failure  of  title  to 
this  triangular  piece,  refused  to  go  forward  with  the  deal, 
and  the  same  thereupon  fell  through.  This  may  be  said 
to  be  absolutely  all  the  material  evidence  in  this  case. 

Putting  aside  the  question  whether  or  not  Mack  fulfilled  his 
agreement  by  offering  the  deed  from  Mr.  and  Mrs.  Howes  to 
McInerney,  this  case  must  be  decided  upon  a  vital  proposition 
of  law.  Under  the  terms  of  sections  1670  and  1671  of  the 
Civil  Code,  a  provision  in  a  contract  fixing  in  advance  dam- 
age for  a  breach  thereof  is  void,  except  when  from  the  nature 
of  the  case  it  would  be  impracticable  or  extremely  difficult 
to  determine  the  actual  damage  done.  It  is  clear  that  de- 
fendant's case  discloses  nothing  that  brought  it  within  the 
purview  of  the  second  of  these  two  sections.  Assuming  that 
the  defendant's  evidence  showed  a  breach  of  contract,  this 
alone  would  not  warrant  him  in  retaining  the  one  thousand 
dollars.  In  order  to  entitle  a  defendant  to  retain  a  sum  of 
money  deposited  with  him  as  contingent  liquidated  damages 
for  the  breach  of  an  obligation,  it  is  incumbent  upon  him  to 
show  not  only  by  averment,  but  also  by  proof,  that  his  case 
is  within  the  exception  contained  in  section  1671;  for  with- 
out an  allegation  bringing  his  case  within  the  exception  the 
pleading  in  that  regard  is  insufficient,  the  presumption  being, 
in  the  absence  of  such  allegation,  that  such  agreement  is  void. 
{Thomas  v.  Anthony,  30  Cal.  App.  217,  [157  Pac.  823] ;  Long 
Beach  etc.  Dist  v.  Dodge,  135  Cal.  401,  [67  Pac.  499] ;  Patent 
Brick  Co.  V.  Moore,  75  Cal.  205,  [16  Pac.  890] ;  Pacific  Factor 
Co.  V.  AcUer,  90  Cal.  110,  120,  [25  Am.  St.  Rep.  102,  27  Pac. 
36].) 

In  such  an  action  as  this,  as  a  matter  of  defense,  defend- 
ant must  show  to  the  court  by  proper  pleadings  and  cora- 
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petent  proof  that  the  contract  falls  "within"  the  law  per- 
mitting liquidated  damages.  This  does  not  depend  entirely 
npon  the  contract  itself.  Facts  must  be  pleaded  and  proven 
from  which  the  court  can  say  as  a  matter  of  law  that  the 
contract  for  liquidated  damages  is  valid  because  '*from  the 
nature  of  the  case  it  would  be  impracticable  or  extremely  diflS- 
cult  to  fix  the  actual  damage.  The  mere  stipulations  of  the 
contract  are  insuflScient  for  that  purpose. "  (Deuninck  v.  West 
Gallatin  Irr.  Co.,  28  Mont.  262,  [72  Pac.  618] ;  Thomas  v.  An- 
thony, 30  Cal.  App.  217,  [157  Pac.  823]  ;  Sherman  v.  Oray,  11 
Cal.  App.  438,  [104  Pac.  1004] ;  Los  Angeles  0.  G.  Assn.  v. 
Pacific  Surety  Co,,  24  Cal.  App.  95,  [140  Pac.  295].)  In  the 
latter  case  the  rule  is  thus  stated:  '*The  rule  stated  in  section 
1670  of  the  Civil  Code  must  be  presumed  to  apply  in  all  cases 
unless  the  party  seeking  to  recover  upon  the  agreement  shows 
by  averment  and  proof  that  his  case  comes  within  the  excep- 
tion mentioned  in  section  1671." 

This  is  a  simple  case  where  a  real  estate  broker  was  per- 
forming service  in  bringing  persons  together  for  the  purpose 
of  exchanging  property.  There  is  no  allegation  and  no  evi- 
dence tending  to  show  that  this  was  an  unusual  transaction. 
No  reason  appears  why  the  commissions  which  Mack  would 
have  earned  might  not  have  been  fixed  in  the  contract  itself, 
but  there  was  no  provision  in  the  contract  for  the  payment 
of  commissions.  The  contract  as  to  compensation  is  a  most 
essential  part  of  the  contract  of  employment,  and  is  always 
present  in  it  either  expressly  or  impliedly.  When  not  ex- 
pressed, it  is  an  agreement  to  pay  what  the  service  is  worth. 
(Ford  V.  Broum,  120  Cal.  551,  [52  Pac.  817].)  Mack's  in- 
jury because  of  the  breach  of  this  contract  by  Mclneniey  and 
Madden,  if  it  was  broken,  could  be  compensated  by  paying 
him  at  most  his  commission  for  his  services  and  his  outlay, 
if  any,  of  money  as  expenses  in  endeavoring  to  put  the  deal 
through.  He  was  not  a  purchaser  in  any  sense,  but  simply 
a  broker.  If  he  was  to  receive  fixed  commissions  from  the 
Howes  and  even  from  third  parties,  who  are  hinted  to  have 
been  interested,  this  could  have  been  proven.  If  he  was  to 
serve  them  and  his  compensation  was  not  fixed,  it  will  not  be 
presumed  that  it  would  have  been  either  difficult  or  impossible 
to  establish  by  evidence  the  reasonable  value  of  his  services. 
No  reason  appears  why  it  would  have  been  difficult  or  impos- 
sible to  establish  what  Mr.  Mack  did  in  attempting  to  elTect  this 
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exchange  and  the  reasonable  value  of  the  service  so  performed. 
Therefore,  it  must  be  held  that  without  allegation  and  proof 
bringing  him  within  the  provisions  of  sections  1670  and  1671 
of  the  Civil  Code,  Mack  cannot  be  permitted  to  retain  this 
one  thousand  dollars,  and  as  there  is  no  such  allegation  and 
no  such  proof,  the  judgment  and  order  denying  the  motion 
for  a  new  trial  must  be  affirmed,  and  it  is  so  ordered* 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  16,  1917. 


[Civ.  No.  2227.    Second  Appellate  District. — June  19,  1917.] 

A.  E.  BABANGER  &  COMPANY  (a  Corporation),  Appel- 
lant, V.  MEYER,  CAHN  &  TALBOTT  (a  Corporation), 
et  al..  Respondents. 

Maucious  Attachment— Lack  ov  Mauct — Pbobabli  Cause— Sum- 
GIENCY  ov  EVIDENCE. — In  this  action  bj  a  corporation  to  recover 
damages  for  the  alleged  wrongful  and  malicious  acts  of  the  defend- 
ants in  procuring  the  seizure  of  certain  merchandise  out  of  the  stock 
of  merchandise  of  the  plaintiff  under  a  writ  of  attachment  issued 
at  the  instance  of  the  defendants  in  an  action  against  an  individual 
whose  business  had  been  taken  over  bj  the  corporation,  it  is  held 
that  the  evidence  supports  the  finding  that  the  attachment  was  levied 
without  malice  and  that  there  was  probable  cause  therefor. 

Id. — Pbobable  Cause — Advice  o»  Attorney. — In  addition  to  the  propo- 
sition that  the  evidence  was  of  itself  sufiicient  to  constitute  prob- 
able cause,  the  defendants  were  also  entitled  to  the  benefit  of  the 
rule  that  where  one,  before  instituting  such  a  prosecution,  has  in 
good  faith  consulted  an  attorney  at  law  of  good  standing,  has  stated 
to  him  all  of  the  facts  of  the  case,  and  has  been  thereupon  advised 
bj  inch  attomej  that  a  prosecution  would  lie,  and  such  person  has 
acted  honeetlj  upon  that  advice,  this,  of  itself,  constitutes  probable 
eause. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  denying  a  new  tiial    Gavin  W.  Craig,  Jud;?e. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Olin  Wellborn,  Jr.,  and  Stephen  Monteleone,  for  Appellant. 

Collier  &  Clark,  and  Arthur  J.  Abbott,  for  Respondents. 

CONRET,  P.  J. — Plaintiff  appeals  from  an  order  denying 
its  motion  for  a  new  trial.  The  action  was  brought  to  re- 
cover damages  for  the  alleged  wrongful  and  malicious  acts 
of  the  defendants  in  procuring  the  seizure  of  certain  mer- 
chandise out  of  the  stock  of  merchandise  of  the  plaintiff, 
under  a  writ  of  attachment  issued  at  the  instance  of  the  de- 
fendants in  an  action  in  the  superior  court  of  Los  Angeles 
County  wherein  the  defendant.  The  Frankoli  Company,  was 
plaintiff  and  one  A.  E.  Baranger  was  defendant. 

The  plaintiff  bases  its  claim  of  right  to  a  new  trial  upon 
insufficiency  of  the  evidence  to  support  certain  of  the  findinga 
The  specifications  as  shown  by  the  transcript  are  that  the  evi- 
dence is  insufficient  to  justify  finding  III  and  that  portion 
of  finding  II  which  states  "that  said  action  was  begun  and 
prosecuted  and  said  attachment  levied  without  malice  on  the 
part  of  either  or  any  of  the  defendants,  and  that  said  defend- 
ants, and  each  of  them,  had  probable  cause  for  the  commence- 
ment and  prosecution  of  said  action  and  the  levying  of  said 
attachment."  Finding  III  relates  only  to  the  measure  of 
damages  to  which  the  plaintiff  would  be  entitled  if  the  facts 
established  a  cause  of  action  herein,  and  the  finding  concludes 
with  the  statement  that  the  plaintiff  "was  not  damaj2:ed  by 
reason  of  the  commencement  or  prosecution  of  said  proceed- 
ings or  the  levying  of  said  attachment  excepting  to  the  extent 
of  the  value  of  the  goods  taken  under  said  attachment,  to 
recover  which  damages  plaintiff  has  prosecuted  a  separate 
and  independent  action  in  this  court."  In  view  of  the  con- 
clusion which  we  are  about  to  state  sustaining  that  portion  of 
finding  II  covered  by  the  specifications  of  error,  it  is  not 
necessary  to  discuss  finding  III  or  the  evidence  in  support 
thereof. 

The  action  against  A.  E.  Baranger  was  commenced  and  the 
levy  under  the  writ  of  attachment  issued  therein  was  made 
on  the  thirty-first  day  of  May,  1912.  The  Frankoli  Com- 
pany brought  that  action  as  assignee  of  an  indebtedness  exist- 
ing in  favor  of  the  assignor  and  against  A.  E.  Baranger.    Its 
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right  to  prosecute  that  action  and  its  good  faith  in  so  doing 
are  not  successfully  controverted  by  the  evidence  herein.  The 
plaintiflf  corporation  came  into  existence  in  November,  1911 ; 
its  stockholders  being  A.  E.  Baranger,  A.  M.  Baranger,  his 
wife,  and  Miss  M.  L.  Jones.  The  articles  of  incorporation 
stated  that  one  of  its  purposes  was  "to  purchase  and  acquire 
the  goodwill,  agencies,  business,  accounts  receivable,  and  lease 
now  owned  by  A.  E.  Baranger,  in  the  city  of  Los  Angeles, 
county  of  Los  Angeles,  California,  and  to  carry  on  and  con- 
duct said  business  and  a  general  wholesale  business  in  goods, 
wares,  mdse.,  etc."  That  corporation  actually  transacted 
business  in  the  city  of  Los  Angeles  from  the  time  of  its  in- 
corporation until  the  time  of  the  seizure  of  part  of  its  stock 
of  goods  by  the  sheriff  under  the  writ  of  attachment  to  which 
we  have  referred.  Without  more  extensively  stating  the  evi- 
dence concerning  the  plaintiff's  ownership  of  the  stock  of 
goods  in  its  possession  and  A.  E.  Baranger 's  want  of  owner- 
ship of  any  interest  therein,  it  may  be  admitted  for  the  pur- 
poses of  this  decision  that  the  property  seized  was  the  prop- 
erty of  A.  E.  Baranger  &  Company,  and  was  not  liable  to 
be  held  under  an  attachment  for  indebtedness  of  A  E. 
Baranger.  But  the  evidence  is  sufficient  to  sustain  the  court's 
finding  that  the  attachment  was  levied  without  malice  on  the 
part  of  the  defendants  or  either  of  them,  and  that  there  was 
probable  cause  therefor.  The  attorney  for  the  defendants 
had  examined  the  articles  of  incorporation  and  from  bis 
examination  of  that  and  other  records,  together  with  the  lacis 
stated  to  him  by  his  clients,  had  reached  the  conclusion  that 
the  merchandise  in  question  was  subject  to  attachment  in 
the  action  against  A.  E.  Baranger;  that  it  was  property  which 
belonged  to  A.  E.  Baranger  and  which  had  been  transferred 
in  fraud  of  his  creditors.  The  fact  that  he  was  wrong  in 
that  conclusion  is  not  material  to  the  plaintiff's  cause  of 
action  herein.  In  the  specifications  of  insufficiency  of  the 
evidence  to  support  stated  portions  of  finding  II,  appellant 
has  excluded  that  portion  of  said  finding  wherein  the  court 
determined  that  "prior  to  the  commencement  of  said  action 
and  the  levying  of  said  attachment  said  defendants  and  each 
of  them,  after  a  full  disclosure  of  the  facts  in  said  matter, 
were  advised  by  competent  and  reliable  attorneys  that  said 
attachment  would  legally  lie,  and  that  said  defendants,  and 
each  of  them,  relied  and  acted  upon  the  advice  of  said  at- 
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tomeys  in  beginning  and  prosecuting  said  proceedings  and 
levying  said  attachment."  Since  no  attack  upon  this  portion 
of  the  finding  was  included  in  the  motion  for  a  new  trial, 
appellant  cannot  now  for  the  first  time  insist  that  this  part 
of  the  finding  is  not  supported  hy  the  evidence.  The  advice 
thus  given  by  the  attorneys  and  its  acceptance  in  good  faith 
by  the  defendants  was  alone  sufficient  to  establish  probable 
cause  justifying  their  acts  in  authorizing  the  levy  of  attach- 
ment Since  the  evidence  shows  that  the  court  was  justified 
in  determining  that  the  defendants  did  not  hold  actual  malice 
against  the  corporation  plaintiff  herein,  they  could  not  estab- 
lish malice  except  as  the  court  might  infer  it  from  the  fact 
of  want  of  probable  cause.  Therefore,  a  fact  proved  and 
found  which  necessarily  removes  from  the  case  the  ground  of 
want  of  probable  cause  fully  disposes  of  this  action.  ''In 
addition  to  the  proposition  that  the  evidence  was  of  itself 
sufficient  to  constitute  probable  cause  for  the  prosecution,  the 
defendants  were  also  entitled  to  the  benefit  of  the  rule  that 
where  one,  before  instituting  such  a  prosecution,  has  in  good 
faith  consulted  an  attorney  at  law  of  good  standing,  has 
stated  to  him  all  of  the  facts  of  the  case,  and  has  been  there- 
upon advised  by  such  attorney  that  a  prosecution  would  lie, 
and  such  person  has  acted  honestly  upon  that  advice,  this, 
of  itself,  constitutes  probable  cause.  The  question  is  fully 
discussed  and  settled  in  Dunlap  v.  New  Zealcmd  etc.  Ins,  Co . 
109  Cal.  365,  371,  [42  Pac.  29].''  {Johnson  v.  Sowtliem 
Pacific  Co.,  157  Cal.  333,  338,  [107  Pac.  611].) 
The  order  is  affirmed. 

James,  J.,  and  Works,  J.,  pro  tern,,  concurred. 

t4  ObL  App.~ll 
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[Civ.  No.  2055.    First  Appellate  Difltrict.— June  20,  1917.) 

ANITA  KERNER,  Appellant,  v.  L.  M.  SPIEGL,  Respondent. 

Nbqlioencb — Collision  of  Pedestrian  With  Automobile—Evidencb— 
Question  of  Fact. — In  an  action  for  damages  for  personal  injuries 
sustained  by  a  pedestrian  from  a  collision  with  an  automobile  at  the 
crossing  of  a  city  street,  the  question  of  negligence  of  the  parties 
is  one  of  fact  and  not  of  law,  where  it  is  shown  that  the  defendant 
was  required  to  suddenly  change  the  course  of  his  machine  to  the 
opposite  side  of  the  street  in  order  to  avoid  a  collision  with  a  pass- 
ing wagon,  and  at  the  same  moment  the  plaintiff  stepped  off  the 
curb  into  the  street  carrying  a  raised  umbrella  and  attempted  to 
eross. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  denying  a  new  trial.  A.  B. 
Graupner,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Hamilton  A.  Bauer,  for  Appellant. 

Walter  H.  Linforth,  for  Respondent. 

RICHARDS,  J. — This  is  an  appeal  from  an  order  denying 
plaintiff's  motion  for  a  new  trijj.  The  action  was  one  for 
damages  alleged  to  have  been  sustained  by  the  plaintiff 
through  an  accident  arising  from  the  negligent  operation  of 
the  defendant's  automobile.  The  defendant  in  his  answer 
denied  that  the  accident  occurred  through  any  negligence 
on  the  part  of  himself  or  the  operator  of  his  automobile,  and 
alleged  that  the  plaintiff's  injury  occurred  through  her  own 
negligence.  The  action  was  tried  by  the  court  sitting  with- 
out a  jury,  and  the  findings  and  judgment  of  the  court  were 
in  favor  of  the  defendant  upon  both  these  issues.  The  plain- 
tiff did  not  appeal  from  the  judgment,  but  moved  for  a  new 
trial  upon  the  ground  of  the  insufficiency  of  the  evidence  to 
justify  the  decision  of  the  court,  and  also  upon  the  ground 
of  newly  discovered  evidence,  and  she  now  appeals  from  the 
order  of  the  court  denying  her  said  motion  for  a  new  trial. 

The  facts  of  the  case  which  form  the  basis  of  the  findings 
and  judgment  of  the  court  were  brieliy  these :  On  the  evening 
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of  December  10,  1913,  the  defendant  in  his  automobile  driven 
by  his  son,  a  driver  of  several  years'  experience,  was  proceed- 
ing westerly  along  the  northerly  side  of  Post  Street,  in  the 
city  of  San  Francisco,  at  a  rate  of  speed  testified  to  as  not 
exceeding  ten  miles  an  hour.  The  night  was  dark.  It  was 
'  raining  and  the  roadway  was  slippery.  As  the  automobile  was 
in  the  act  of  crossing  Post  Street  a  wagon,  driven  by  some 
person  unknown,  suddenly  undertook  to  turn  up  Post  Street 
in  such  a  way  as  to  require  the  operator  of  the  automobile 
to  immediately  change  the  course  of  the  machine  and  cross 
over  near  to  the  southerly  side  of  Post  Street  in  order  to 
avoid  a  collision.  At  this  moment  the  plaintiff  and  a  com- 
panion going  northward  on  the  westerly  side  of  Polk  Street 
stepped  off  the  curb  into  Post  Street  carrying  a  raised  um- 
brella and  attempting  to  cross  said  street.  When  discovered 
by  the  driver  of  the  automobile,  and  when  they  in  turn  be- 
came aware  of  its  proximity,  the  plaintiff  and  her  companion 
were  about  three  feet  from  the  curb  of  Post  Street  and  three 
or  four  feet  in  front  of  the  machine.  The  driver  made  every 
effort  to  stop  the  machine  in  order  to  avoid  a  collision,  but 
could  not  do  so  fully,  and  the  machine  struck  the  plaintiff 
and  her  companion,  knocking  them  down,  bruising  them  both 
somewhat,  and  injuring  their  clothing  through  contact  with 
the  car  and  muddy  street.  The  machine  came  to  a  standstill 
immediately  after  the  impact,  and  no  part  of  the  automobile 
went  over  either  of  the  ladies. 

The  foregoing  facts  were  presented  to  the  trial  court,  and 
its  findings  based  thereon  were  to  the  effect  that  the  defend- 
ant was  not  guilty  of  any  negligence  in  the  operation  of  his 
said  automobile  under  the  circumstances  immediately  preced- 
ing and  attending  the  occurrence  of  the  accident,  but  that 
the  plaintiff  was  negligent  in  stepping  into  the  roadway  on 
Post  Street  in  front  of  said  automobile  without  looking  to 
see  whether  any  automobiles  were  approaching  the  place 
where  plaintiff  was  about  to  go  on  said  roadway,  and  that 
her  injuries  were  caused  thereby. 

The  plaintiff  insists  that  the  findings  and  judgment  of  the 
court  should  have  been  in  her  favor  upon  the  facts.  We  are 
unable,  however,  to  say  that  the  question  of  negligence  arising 
out  of  the  foregoing  facts  was  a  question  of  law  which  should 
have  been  resolved  in  plaintiff's  favor.  It  was  rather  a  ques- 
tion of  fact  which  the  court,  sitting  as  a  jury,  had  a  right  to 
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resolve  in  favor  of  either  party  to  the  action;  and  its  discre- 
tion in  so  doing  will  no  more  be  subject  to  review  hy  this 
court  than  would  the  discretion  of  a  jury  have  been  had  the 
case  been  submitted  to  a  jury. 

The  plaintiff  further  contends  that  her  motion  for  a  new 
trial  should  have  been  granted  upon  the  ground  of  newly 
discovered  evidence,  but  upon  this  point  it  is  sufficient  to  say 
that  the  affidavit  upon  which  this  phase  of  the  motion  was 
predicated  was  wholly  insufficient  in  its  showing  of  reason- 
able diligence  to  procure  the  alleged  newly  discovered  evi- 
dence prior  to  the  trial  of  the  cause. 

For  the  foregoing  reason;s  the  order  denying  plaintiff's 
motion  for  a  new  trial  is  affirmed. 

Beasly,  J.,  pro  tern.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  16,  1917. 


[Civ.  No.  2039.    I^rst  AppeUate  District.— June  21,  1917.] 

FREDERICK  PAXSON  HOWARD,  Appellant,  v.  ANGLO- 
CALIFORNIA  TRUST  COMPANY  (a  Corporation),  et 
al..  Respondents. 

Trust — Compensation  por  Services — Acceptance  o»  Salary  Provided 
BY  Resolution  op  Corporation — Waiver  op  Rights  Under  Trust. 
Where  in  a  transfer  to  a  trust  company  of  the  shares  of  stock  in 
an  investment  company  which  the  transferrer  had  created  for  the 
management  of  his  accumulated  properties,  it  was  provided  that  out 
of  the  net  dividends  the  trustee  should  pay  after  the  death  of  the 
transferrer  a  stated  monthly  sum  to  one  of  the  beneficiaries,  which 
payment,  when  received,  should  constitute  a  waiver  of  compensation 
for  all  services  such  beneficiary  might  render  to  the  investment  com- 
pany, and  after  one  payment  was  paid  litigation  arose  and  no 
further  dividends  were  paid,  the  acceptance  by  the  beneficiary  of  a 
salary  from  the  investment  company  under  a  resolution  of  the  com- 
pany providing  that  since  such  beneficiary  had  been  devoting  his 
time  to  the  company  he  should  be  paid  a  salary,  and  that  from  such 
date  any   dividends  due   under  the   trust  agreement  should   be  re- 
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tftined  in  accordance  with  a  clause  providing  that  if  the  beneficiazj 
•honld  receive  a  salary,  it  would  be  in  Heu  of  dividends,  constitutes 
a  waiver  of  his  right  to  recover  from  the  trustee  the  aggregate 
amount  otherwise  payable  to  him  under  the  trust. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  George  A.  Sturtevanti 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Aldrich  &  G^try,  and  A.  E.  Shaw,  for  Appellant. 

P.  A.  Denicke,  and  H.  S.  Young,  for  Respondent  Anglo- 
California  Trust  Company. 

Charles  W.  Slack,  for  Other  Bespondents. 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  in 
favor  of  the  defendants. 

Charles  Webb  Howard,  in  the  course  of  the  management  of 
his  accumulated  properties,  caused  to  be  created,  prior  to  the 
year  1903,  a  corporation  known  as  the  Howard  Investment 
Company,  with  a  capital  stock  of  5,000  shares,  of  which  he 
retained  the  ownership  of  4,995.  In  the  month  of  October, 
1903,  the  said  Charles  Webb  Howard  caused  to  be  transferred 
to  Central  Trust  Company  of  San  Francisco  his  said  4,995 
shares  of  the  capital  stock  of  the  Howard  Investment  Com- 
pany for  certain  trust  purposes,  among  which  was  the  re- 
quirement that  out  of  the  net  dividends  declared  upon  such 
shares  of  stock  and  collected  by  said  trustee  the  latter  was  to 
pay,  after  the  death  of  said  Charles  Webb  Howard,  certain 
sums  of  money  to  certain  designated  beneficiaries,  among 
whom  was  the  plaintiff  in  this  action,  who  was  to  receive 
the  sum  of  $250  per  month  from  such  source.  The  trust 
direction  as  to  said  plaintiff  contained  the  following  proviso : 
*' Provided  that  such  payments  to  said  Frederick  Paxson 
Howard  personally  and  while  living  shall  be  and  constitute, 
when  received  by  him,  a  waiver  of  all  compensation  for  any 
and  all  services  which,  as  an  officer  or  otherwise,  he  per- 
sonally may,  from  time  to  time,  render  to  said  Howard  In- 
vestment Co."  It  was  further  provided  by  said  trust  that 
upon  the  termination  of  the  trust  the  said  shares  of  stock 
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which  were  its  subject,  together  with  the  balance  of  the  in- 
come therefrom  remaining  in  the  hands  of  the  trustee,  were 
to  go  in  certain  specified  proportions  to  the  plaintiff  and 
to  three  of  the  individual  defendants,  who  were  subsequently 
made  parties  to  this  action  by  order  of  the  court. 

Charles  Webb  Howard  died  in  1908.  Shortly  thereafter  a 
dividend  was  declared  upon  said  stock,  out  of  which  the 
trustee  was  enabled  to  make  one  payment  of  $250  to  the 
plaintiff,  but  litigation  immediately  arising  over  the  validity 
and  subject  of  the  trust  no  further  dividends  were  declared 
or  paid  to  plaintiff. 

In  the  month  of  October,  1908,  the  Howard  Investment 
Company  adopted  the  following  resolution:  "Whereas,  P.  P. 
Howard,  the  President  of  this  company,  has  been  devoting 
his  time  to  the  affairs  of  the  company,  and  for  such  time  and 
attention  no  compensation  has  been  paid  him,  Now,  therefore, 
be  it  resolved  that  the  said  P.  P.  Howard,  as  president  of 
this  company,  be  paid  a  salary  of  $250  per  month,  commen- 
cing the  1st  day  of  October,  1908,  and  be  it  further  resolved 
that  the  Central  Trust  Company  of  California  be  notified 
that  the  said  P.  P.  Howard  is  receiving  a  salary  of  $250  per 
month  for  services  rendered  to  the  company,  and  that  from 
and  after  October  1st,  1908,  any  dividends  which  may  be  due 
him  under  that  certain  trust  agreement  made  and  executed 
by  the  late  Charles  Webb  Howard  be  retained  in  accordance 
with  the  provisions  made  therein  by  which  should  said  P.  P. 
Howard  receive  a  salary  for  services  rendered,  said  salary 
should  be  in  lieu  of  dividends  that  he  might  receive  from  the 
said  Central  Trust  Company  under  the  aforesaid  trust  agree- 
ment/' 

At  the  time  of  the  adoption  of  this  resolution  the  plaintiff 
was  president  of  the  Howard  Investment  Company,  and  prior 
to  its  passage  was  made  familiar  with  its  terms.  The  evidc*xt, 
if  not  expressed,  purpose  of  the  resolution  was  to  provide  the 
plaintiff  with  an  income  of  $250  during  the  time  at  least 
that  the  shares  of  the  Howard  Investment  Company  were  so 
tied  up  in  litigation  that  no  dividends  were  being  declared 
or  paid  to  the  trustee  which  could  in  turn  by  it  be  paid  over 
to  the  plaintiff  under  the  terms  of  the  trust.  The  plaintiff 
accepted  and  acted  upon  the  terms  of  the  foregoing  resolu- 
tion, continuing  to  perform  the  duties  of  president  of  the 
Howard  Investment  Company  and  regularly  receiving  the 
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monthly  salary  named  therein  until  he  had  received  the  sum 
of  $16,750  on  account  of  his  salary  as  provided  in  said  resolu- 
tion. In  the  month  of  May,  1914,  the  plaintiff  instituted 
this  action  against  the  Anglo-California  Trust  Company, 
which  had  been  substituted  for  the  original  trustee,  to  recover 
the  sum  of  $17,750,  alleged  to  be  due  him  as  the  accumulated 
monthly  payments  under  the  terms  of  said  trust.  Said  trus- 
tee caused  the  other  beneficiaries  of  the  trust,  including  the 
individual  respondents  herein,  to  be  interpleaded  for  the  pur- 
pose of  defending  against  the  plaintiff's  claim,  which,  if  al- 
lowed, would  have  depleted  their  respective  shares  of  the 
properties  and  funds  in  the  hands  of  said  trustee.  The  trial 
of  the  cause  resulted  in  a  judgment  in  favor  of  the  respond- 
ents, and  from  such  judgment  plaintiff  prosecutes  this  appeal 

The  sole  question  presented  upon  this  appeal  is  as  to 
whether  the  plaintiff,  having  accepted  the  salary  as  president 
of  the  Howard  Investment  Company  under  the  terms  and 
conditions  specified  in  the  resolution  providing  for  the  pay- 
ment of  such  salary,  must  be  held  to  have  thereby  waived 
his  right  to  receive  and  recover  the  aggregate  amount  which 
would  otherwise  have  been  payable  to  him  by  the  trustee 
under  the  terms  of  the  trust. 

We  are  of  the  opinion  that  the  trial  court  rightly  resolved 
this  question  in  favor  of  the  respondents.  It  is  true  that 
under  the  peculiar  wording  of  the  proviso  in  the  trust  instru- 
ment above  set  forth,  the  plaintiff  cannot  be  held  to  have 
waived  any  right  which  he  might  otherwise  have  to  receive 
compensation  for  his  services  as  an  ofiScer  of  the  Howard  In- 
vestment Company  until  such  time  as  he  had  actually  re- 
ceived the  payments  coming  to  him  as  a  beneficiary  of  said 
trust ;  and  had  the  Howard  Investment  Company  voted  to  pay 
and  paid  the  plaintiff  said  salary  during  the  period  when 
he  was  not  receiving  the  monthly  payments  due  him  as  such 
beneficiary,  without  the  limitations  attending  the  allowance 
and  receipt  of  such  salary  in  the  foregoing  resolution,  the 
plaintiff's  right  of  recovery  in  this  action  would  have  been 
unassailable.  But  such  was  not  the  case;  and  while  it  is 
true  that  the  original  trustee  and  the  individual  respondents 
herein  were  not  parties  to  the  contract  contained  in  the  resolu- 
tion providing  for  the  payment  of  a  salary  to  plaintiff  as 
president  of  the  Howard  Investment  Company,  yet  the  inter- 
relation of  the  parties  was  such  that  said  resolution  cannot 
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be  otherwise  construed  than  as  intended  to  substitute  the 
monthly  salary  which  the  plaintiff  was  to  receive  thereunder 
for  the  monthly  sum  he  was  otherwise  entitled  to  receive, 
but  was  not  as  yet  receiving,  from  the  trustee ;  and  that  when 
plaintiff  undertook  to  perform  the  duties  of  president  of  the 
Howard  Investment  Company  for  the  monthly  salary  to  be 
allowed  him  under  the  limited  terms  of  said  resolution,  he 
must  be  understood  to  have  agreed  to  waive  his  right  to  re- 
ceive his  monthly  stipend  from  the  trustee  while  such  salary 
was  being  paid,  and,  in  view  of  the  inter-relation  of  the  par- 
ties, it  must  also  be  held  that  this  was  a  waiver  made  ex- 
pressly for  the  direct  benefit  of  the  trustee  and  of  the  other 
ultimate  beneficiaries  of  the  funds  and  properties  of  the  trust. 
This  being  so,  the  contract  embraced  in  said  resolution  was 
one  the  terms  and  limitations  of  which  the  said  trustee  and 
the  other  beneficiaries  of  the  trust  would  be  entitled  to  en- 
force and  successfully  assert  the  benefits  of  in  this  action. 
(Civ.  Code,  sec.  1559;  Bacon  v.  Davis,  9  Cal.  App.  83,  [98 
Pac.  71] ;  Washer  v.  Independent  M,  &  D.  Co.,  142  Cal.  702, 
[76  Pac.  654] ;  Ooif  v.  Ladd,  161  Cal.  257,  [118  Pac.  792].) 
For  the  foregoing  reasons  the  judgment  is  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  20,  1917. 


[Ciy.  No.  2041.    First  Appellate  District.— June  22,  1917.] 

KATE  McGAVIN,  Respondent,  v.  SAN  FRANCISCO 
PROTESTANT  ORPHAN  ASYLUM  SOCIETY  (a  Cor- 
poration), et  al..  Appellants;  J.  C.  FITZSIMMONS  et  al., 
as  Trustees,  etc..  Defendants. 

Estates  ov  Deceased  Persons — Setting  Aside  or  Decree  or  Dis- 
OKBUTiON — Extrinsic  Fraud. — While  a  distributee  of  an  estate 
under  an  erroneous  judgment  may  in  a  proper  case  be  held  as  an 
involuntary  trustee,  the  fraud  or  mistake  forming  the  basis  of  that 
relation  and  warranting  the  granting  of  equitable  relief  by  setting 
aside  a  decree  must  be  extrinsic  or  collateral  to  the  matter  which 
was  tried  and  determined  by  the  court,  and  not  intrinsic. 
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Id. — ^Decree  of  Distribution — Void  Provision  of  Will — Mistake  as 
TO  Validity — Setting  Aside  of  Decree. — Where,  owing  to  the 
negligent  failure  of  the  attorney  for  the  executors  of  a  will  to 
apprehend  the  effect  of  section  1313  of  the  Civil  Ck)de,  making  a 
charitable  bequest  void  in  a  case  where  the  testator  died  within 
thirty  days  of  the  making  of  the  will,  and  to  the  negligence  of  the 
executors  who  knew  of  such  effect,  but  failed  to  read  the  petition 
for  distribution  before  signing  it,  the  estate  was  distributed  accord- 
ing to  the  wiU,  the  decree  of  distribution  will  not  be  set  aside  at 
the  suit  of  an  heir  who  knew  of  the  void  provision  but  made  no 
objection  thereto. 

Id. — Conclusiveness  of  Decree  of  Distribution. — A  decree  of  distri- 
bution is  a  judgment  in  rem,  and,  though  erroneous,  is  as  conclusive 
as  against  one  who  fails  to  appear,  having  opportunity  to  do  so, 
as  it  is  against  a  party  whose  fault  produced  the  error. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County,  and  from  an  order  denying  a  new  trial.  "Will- 
iam H.  Waste,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  W.  Slack,  and  Chauncey  S.  Goodrich,  for  Appel- 
lant San  Francisco  Protestant  Orphan  Asylum  Society. 

Aaron  L.  Sapiro,  for  Appellant  Pacific  Hebrew  Orphan 
Asylum  and  Home  Society. 

W.  H.  Barrows,  for  Appellant  Roman  Catholic  Orphan 
Asylum  of  San  Francisco. 

Gibson  &  Woolner,  for  Respondent 

Fitzgerald,  Abbott  &  Beardsley,  for  Defendant  Trustees. 

KERRIGAN,  J. — This  is  an  appeal  from  a  judgment  setting 
aside  a  decree  of  distribution,  and  from  an  order  denying 
a  motion  for  a  new  trial. 

On  March  6,  1909,  Charles  Louis  Scrimger  died  leaving 
surviving  him  as  his  only  heirs  Nancy  Scrimger,  his  mother, 
and  Kate  McGavin,  his  sister,  the  plaintiff.  On  February 
20th  of  the  same  year — less  than  thirty  days  prior  to  his  death 
—he  executed  his  will  by  the  terms  of  which  he  bequeathed 
the  bulk  of  his  estate  to  his  executors  as  trustees  under  a  trust 


Digitized  by 


Google 


170   McGavin  v.  San  Pbancisco  P.  O.  A.  Soc.    [34  Cal.  App. 

created  thereby.  The  trust  thus  created  was  to  terminate 
upon  the  death  of  either  the  mother  or  sister,  when  two-thirds 
of  the  trust  estate  was  to  be  distributed  to  the  survivor  of 
them,  and  the  remaining  third  to  certain  charitable  institu- 
tions, three  of  which  are  the  appellants  herein.  Admittedly 
these  charitable  bequests  failed  by  reason  of  the  testator  dying 
within  a  period  of  thirty  days  of  the  making  of  his  will,  but 
nevertheless  the  probate  court  on  January  5,  1911,  distributed 
the  estate  of  Charles  Louis  Scrimger  in  accordance  with  the 
terms  of  his  will  including  those  rendered  void  by  reason  of 
the  provisions  of  section  1313  of  the  Civil  Code.  From  this 
decree  no  appeal  was  taken. 

On  March  20,  1912,  Nancy  Scrimger  died.  Thereafter  de- 
mand was  made  by  Kate  Scrimger,  the  survivor  under  the 
terms  of  the  trust,  that  the  whole  of  the  estate  be  given  to 
her  by  the  trustee.  This  demand  was  refused,  and  this  suit 
was  brought  by  her  praying  for  a  decree  declaring  void  the 
provision  of  the  decree  of  distribution  theretofore  made  and 
entered  by  which  one-third  of  the  estate  was  decreed  to  go 
to  said  charitable  institutions,  and  that  the  trustees  be  de- 
clared to  hold  such  interest  in  trust  for  plaintiff.  The  trus- 
tees answer  admitting  the  allegations  of  the  complaint,  and 
prayed  for  such  a  decree  as  might  be  proper  in  the  premises ; 
but  the  charitable  institutions  by  their  answer  denied  plain- 
tiff's right  to  any  relief,  and  claimed  ownership  of  said  one- 
third  of  said  estate.  Judgment  was  rendered  for  the  plain- 
tiff by  which  it  was  declared  that  the  decree  of  distribution  in 
the  estate  of  Charles  Louis  Scrimger,  in  so  far  as  it  purported 
to  distribute  one-third  of  such  estate  to  charitable  institu- 
tions, was  void.  From  such  judgment  and  the  order  denying 
a  new  trial  this  appeal  is  taken  by  the  three  institutions  above 
named. 

The  respondent's  claim  to  the  equitable  relief  thus  granted 
is  based  upon  allegations  to  the  effect  that  she  and  her  mother, 
in  the  latter 's  lifetime,  believed  that  the  probate  court,  the 
executors,  and  their  attorney  would  secure  a  proper  distribu- 
tion in  accordance  with  law,  and  not  as  the  testator  had  at- 
tempted to  provide  in  his  void  bequest,  and  upon  the  conten- 
tion that  their  neglect  in  failing  to  make  an  examination  to 
see  if  this  had  been  done  is  excusable. 

The  evidence  shows  that  the  plaintiff  and  her  mother  were 
represented  by  attorneys  in  the  probate  of  the  Scrimger  estate 
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for  a  year  and  a  half  after  the  probate  proceedings  were  insti- 
tuted ;  and  the  trial  court  in  its  findings  declared  that  the  at- 
torney for  the  executors  at  all  times  knew  that  the  testator 
died  within  thirty  days  after  the  making  of  his  will,  but  did 
not  realize  the  effect  of  this  fact  on  the  bequest  until  after 
the  death  of  Nancy  Scrimger.  The  findings  disclose  further 
that  at  the  date  of  the  probate  of  the  will  it  was  known  to  the 
executors,  to  Nancy  Scrimger,  and  the  plaintiff  herein,  as  also 
to  the  attorneys  of  these  ladies,  that  the  will  contained  a  void 
provision.  It  thus  affirmatively  appears  that  all  of  the  in- 
terested parties,  except  the  attorney  for  the  executors,  knew 
both  the  fact  and  the  legal  effect  thereof.  Notwithstanding 
this,  the  attorney  for  the  executors,  unaware  of  or  not  realiz- 
ing the  invalidity  of  the  bequest,  prepared  and  presented  a 
petition  for  final  distribution  conforming  to  the  provisions  of 
the  will,  which  petition  was  signed  by  the  executors  without 
having  been  first  read  by  them.  No  fraud  is  charged  or  found 
in  the  procurement  of  the  decree,  the  judgment  of  the  trial 
court  herein  being  based  solely  on  the  mistake  of  the  attorney 
for  the  executors  as  above  narrated. 

It  is  the  contention  of  the  appellants  that  equity  will  not 
relieve  against  an  erroneous  judgment  or  decree  on  the 
ground  that  it  is  erroneous  unless  it  appears  that  the  parties 
seeking  such  relief  could  not  avail  themselves  of  their  defense 
in  an  action  at  law,  or  that  they  wtre  prevented  from  doing 
so  by  fraud,  accident,  or  mistake  without  fraud  or  negligence 
on  their  part. 

Under  what  circumstances  a  decree  of  distribution  is  sub- 
ject to  review  in  equity  is  elaborately  pointed  out  by  Mr.  Jus- 
tice Shaw  in  Bacon  v.  Bacon,  150  Cal.  477,  [89  Pac.  317], 
where  the  cases  in  this  and  other  jurisdictions  are  carefully 
reviewed  and  considered.  Plaintiff's  attorneys  have  cited  us 
to  that  case  as  authority  in  support  of  the  judgment.  We 
cannot  subscribe  to  their  interpretation  of  that  authority.  As 
we  read  the  decision,  the  conclusion  reached  by  the  learned 
justices  is  to  the  effect  that  while  a  distributee  under  an  erro- 
neous judgment  may  in  a  proper  case  be  held  as  an  involun- 
tary trustee,  the  fraud  or  mistake  forming  the  basis  of  that 
relation  and  warranting  the  granting  of  equitable  relief  by 
setting  aside  a  decree  must  be  extrinsic  or  collateral  to  the 
matter  which  was  tried  and  determined  by  the  court,  and  not 
intrinsic.    It  is  true  that  the  relief  prayed  for  here  was 
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granted  in  that  case,  but  upon  the  sole  ground  that  the  mis- 
take was  a  common  one  shared  in  by  all  the  parties,  and  not 
caused  as  here  by  negligence  of  a  rather  pronounced  char- 
acter. The  California  decisions,  as  pointed  out  in  the  Bacon 
case,  are  uniform  upon  the  subject.  (Pico  v.  Cohn,  91  Cal. 
135,  [25  Am.  St.  Rep.  159,  13  L.  R.  A.  336,  25  Pac.  970,  27 
Pac.  537].  See,  also,  Rountree  v.  Montague,  30  Cal.  App. 
170,  181,  [157  Pac.  623].)  The  rule  is  the  same  in  the  case 
of  either  fraud  or  mistake.  (Bacon  v.  Bacon,  supra.)  As 
instancing  what  extrinsic  fraud  or  mistake  may  consist  of, 
our  supreme  court  has  said  that  it  may  result  from  (1)  keep- 
ing the  unsuccessful  party  away  from  the  court  by  a  false 
promise  of  a  compromise;  (2)  purposely  keeping  him  in 
ignorance  of  the  suit;  (3)  where  an  attorney  fraudulently  pre- 
tends to  represent  a  party  and  connives  at  his  defeat;  (4) 
being  regularly  employed  corruptly  sells  out  his  client's  in- 
terests. (Pico  V.  Cohn,  supra;  Bountree  v.  Montague,  supra.) 
No  such  situation  is  presented  here.  The  mistake  complained 
of  was  one  made  by  the  attorney  for  the  executors,  and  was 
due  solely  to  his  failure  to  apprehend  the  effect  of  a  provi- 
sion of  our  Civil  Code  when  applied  to  the  facts  within  his 
knowledge,  which  failure  must  be  held  to  constitute  negli- 
gence. Plaintiff  was  not  induced  by  said  attorney  or  anyone 
else  to  refrain  from  appearing  in  the  proceeding.  It  is  ad- 
mitted that  both  she  and  her  mother  at  all  times  knew  of  their 
rights,  and  they  had  both  been  represented  by  an  attorney 
who  correctly  advised  them  as  to  the  invalidity  of  the  pro- 
vision of  the  will  in  question;  yet  they  both  failed  to  follow 
the  proceedings  in  the  estate,  and  at  the  distribution  thereof 
neglected  to  object  either  in  person  or  by  attorney.  This  can- 
not be  said  to  constitute  a  mistake  which  may  be  corrected  by 
this  proceeding.  The  one  explanation  given  by  the  plaintiff 
as  an  excuse  for  not  so  appearing  is  that  she  had  a  right  to 
believe  that  the  executors  and  their  attorney  would  procure  a 
proper  and  legal  distribution  of  the  estata  In  this  connec- 
tion we  are  reminded  by  the  respondent  that  the  executors 
exercised  a  trust  relation  toward  the  legatees,  and  were  bound 
to  the  utmost  good  faith  in  their  transactions  with  the  bene- 
ficiaries. While  this  is  true,  it  is  sufficient  to  say  in  answer 
thereto  that  it  is  not  claimed  that  they  were  at  any  time  guilty 
of  fraud,  or  that  they  misrepresented  any  fact  to  the  respond- 
ent; or  that  she  was  prevented  from  availing  herself  of  the 
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invalidity  of  the  bequest.  She  was  in  possession  of  all  of  the 
facts,  and  gross  inattention  and  negligence  contributed  to  the 
situation  of  which  she  complains.  Such  conduct  cannot  be 
said  to  constitute  excusable  neglect  from  the  consequence  of 
which  a  court  of  equity  will  grant  the  relief  here  sought.  It 
must  be  remembered  that  a  decree  of  distribution  is  a  judg- 
ment in  rem,  and  although  erroneous,  is  as  conclusive  against 
one  who  fails  to  appear,  having  the  opportunity  so  to  do,  as  it 
is  against  a  party  whose  fault  produced  the  error  (Smith  v. 
Vandepeer,  3  Cal.  App.  300,  [85  Pac.  136]  j  Lynch  v.  Rooney, 
112Cal.  279,  [44  Pac.  565]). 

In  conclusion,  it  may  be  said  that  in  the  absence  of  the  ex- 
planation given  by  the  plaintiff  the  conduct  of  the  parties  is 
inexplicable  except  upon  the  theory  that  the  mother  and  sister 
of  the  deceased  had  originally  concluded  that  the  orphanages 
designated  in  the  invalid  provision  of  the  will  should  receive 
the  benefit  of  the  bounty  of  their  relative  regardless  of  its 
vulnerability  to  attack ;  and  that  the  present  suit,  instituted 
after  the  death  of  the  mother,  is  the  result  of  an  afterthought 
and  a  changed  attitude  on  the  part  of  the  plaintiff.  However 
this  may  be,  for  the  reasons  heretofore  given  we  are  of  the 
opinion  that  the  plaintiff,  under  the  facts  presented,  is  not 
entitled  to  the  relief  granted  by  the  judgment  of  the  court 
below. 

In  view  of  the  conclusion  reached,  it  becomes  unnecessary 
to  determine  the  question  of  procedure  raised  by  the  appel- 
lants. 

The  judgment  and  order  are  reversed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 
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[Civ.  No.  IftSl.    Second  Appellate  District.— June  22,  1917.] 

FARMERS'  WAREHOUSE  COMPANY  (a  Corporation), 
Respondent,  v.  PIERCE-INGRAM-ABBOTT  COM- 
PANY (a  Corporation),  Appellant, 

Sale  of  Hat — Quality — Absence  of  Estoppel. — A  proA-ision  in  a  writ- 
ten contract  for  the  sale  of  a  lot  of  baled  haj  that  the  hay  shall  be 
of  the  same  lot  as  that  inspected  by  the  agent  of  the  purchaser 
serves  merely  to  identify  the  hay,  and  is  not  to  be  taken  as  an  ad- 
mission that  the  purchaser  had  inspected  all  the  hay  sold,  so  aa  to 
estop  it  from  raising  any  question  as  to  its  quality. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Loa 
ingeles  County.     Sidney  N.  Reeve,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hanson,  Hackler  &  Heath,  for  Appellant* 

Loeb,  Walker  &  Loeb,  for  Respondent. 

JAMES,  J. — ^Plaintiff  sued  to  recover  upon  a  written  con- 
tract for  the  sale  of  a  lot  of  baled  hay.  Judgment  was  in  its 
favor,  from  which  judgment  this  appeal  is  taken. 

On  October  31,  1913,  the  following  agreement  was  made  be- 
tween the  parties  hereto: 

"This  Agreement,  made  this  31  day  of  Oct.,  1913,  by  and 
between  Piebce-Ingbam- Abbott  Co.,  a  corporation  of  the  city 
of  Los  Angeles,  party  of  the  first  part,  and  the  Fabmebs' 
Wabehousb  Co.,  party  of  the  second  part, 

WITNESSETH :  That  the  party  of  the  first  part  agrees  to  buy, 
and  the  part  —  of  the  second  part  agree  —  to  sell  approx- 
imately 50  tons  of  first-class  oat  hay,  at  $17.50  per  ton,  and 

tons  of  first  class hay  at  $ per  ton,  all 

f.  0.  b.  cars  in  the  field  at  Santa  Barbara  and  Western  Aves. 
station,  payment  to  be  made  for  said  hay  by  said  party  of  the 
first  part  as  follows :  $250.00  cash,  receipt  of  which  is  hereby 
acknowledged  by  said  party  of  the  second  part,  and  the  bal- 
ance Nov.  10,  1913.  Settlement  to  be  made  according  to 
Trans.  Con.  Trf  Bu  on  Hardestys  scales  weights  at  Los  An- 
gelea. 
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"All  cars  to  be  loaded  to  capacity  required  by  railroad  com- 
pany. Said  hay  shall  be  well  baled,  sound  and  of  good  mer- 
chantable quality,  and  of  the  same  lot  as  that  inspected  Mr. 
Pierce  and  now  located  at  Santa  Barbara  Western  Ave.  and  is 
at  risk  of  said  party  of  the  second  part  as  to  damage  by  fire 
or  water  until  hay  is  delivered  f .  o.  b.  cars  for  said  party  of 
the  first  part 

**Said  hay  shall  be  shipped  discretion  of  party  of  first  part 
and  if  not  shipped  as  herein  stated  first  party  shall  have  the 
right  to  cancel  this  agreement.  If  hay  shipped  is  not  first 
dass  quality,  first  party  shall  report  same  to  second  party  as 
soon  as  possible,  and  unless  otherwise  ordered  may  sell  said 
hay  for  the  account  of  said  second  party." 

The  evidence  showed  that  at  the  time  in  question  plaintiff 
was  the  owner  of  a  stack  of  baled  hay  located  in  a  field. 
PlaintiflE  by  one  of  its  agents  made  inquiry  of  defendant  as  to 
whether  defendant  would  purchase  the  hay,  and  after  some 
negotiation  a  price  was  agreed  upon  and  the  writing  above 
set  forth  executed.  In  the  afternoon  of  the  same  day,  after 
inspecting  the  stack  of  hay,  the  defendant  stopped  payment 
on  the  check  for  $250  delivered  by  it  at  the  time  of  the  signing 
of  the  contract,  and  refused  to  accept  the  hay  for  the  alleged 
reason  that  it  was  third-class  hay  and  not  such  hay  as  the  con- 
tract provided  should  be  delivered  to  it.  Plaintiff  insisted 
that  the  sale  had  been  completed,  and  brought  this  suit  to 
recover  the  purchase  price.  It  will  be  noted  that  the  contract 
recited,  first,  that  the  hay  subject  to  the  sale  was  **  first-class 
oat  hay";  again,  that  "said  hay  shall  be  well  baled,  sound, 
and  of  good  merchantable  quality,  and  of  the  same  lot  as  that 
inspected  by  Mr.  Pierce  ..."  It  appeared  first  in  evidence 
that  prior  to  entering  into  the  written  contract  or  agreement 
for  sale,  and  prior  to  any  negotiations  being  had  with  the 
plaintiff,  two  of  the  officers  of  the  defendant  had  inspected  a 
single  bale  of  hay  located  at  some  distance  from  the  main 
stack.  This  bale  was  said  by  one  of  these  witnesses  to  be 
"second  quality  hay."  A  witness  for  the  plaintiff  testified 
that  when  the  negotiations  with  defendant  were  taken  up 
looking  to  sale  being  made  of  the  hay  in  question,  defendant's 
officer  was  asked  if  he  had  seen  the  hay  and  he  replied  **yes. " 
Testimony  was  offered  by  competent  witnesses  to  show  that 
the  hay  was  found  to  be  ** third  class,"  and  to  establish  the 
valme  of  it  at  the  date  of  making  the  contract.    All  of  this 
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evidence  was  refused  by  the  trial  judge,  who  stated  that  the 
contract  itself  showed  that  the  hay  had  been  inspected,  and, 
therefore,  the  defendant  was  estopped  from  raising  any  ques- 
tion thereafter  as  to  its  quality.  One  of  defendant's  officers 
testified  that  when  he  negotiated  for  the  hay  it  was  under- 
stood that  he  was  to  visit  the  stack,  which  he  had  not  there- 
tofore examined,  in  the  afternoon  of  the  same  day  upon 
which  the  contract  was  signed,  and  that  if  the  hay  was  of 
satisfactory  quality,  the  deal  would  be  completed;  otherwise 
not.  This  preliminary  showing  of  the  situation  as  to  the  hay 
and  the  conditions  under  which  the  contract  was  made  was 
competent,  although  we  agree,  as  the  trial  judge  concluded, 
that  the  obligations  of  the  parties  in  the  main  were  governed 
by  the  terms  of  the  writing  which  was  entered  into  deliber- 
ately at  the  end  of  the  negotiations.  We  cannot  agree,  how- 
ever, with  the  conclusion  of  the  lower  court  that  the  writing 
showed  that  all  of  the  hay  had  been  inspected  at  the  time  the 
writing  was  made.  As  to  the  matter  of  inspection,  the  con- 
tract only  recited  that  the  hay  should  be  "of  the  same  lot  a.s 
that  inspected  by  Mr.  Pierce,"  which  serves  no  more  than  to 
identify  the  hay  and  does  not  amount  to  an  admission  that 
defendant  had  inspected  all  of  the  hay.  Under  the  terms  of 
the  contract  the  hay  was  required  at  least  to  be  **  sound  and 
of  good  merchantable  quality."  The  evidence  tendered  by 
the  defendant  would  have  been  material  as  showing  whether 
or  not  this  condition  of  the  agreement  was  satisfied.  If  the 
parties  were  making  a  sale  of  hay  already  examined  by  the 
defendant,  then  it  must  have  been  that  the  defendant  knew 
fully  the  character  of  the  hay  bargained  for,  and  there  would 
have  been  no  purpose  at  all  of  inserting  the  terms  declaring 
what  the  condition  of  the  hay  should  be  and  defining  its  qual- 
ity. For  error  in  refusing  to  receive  the  testimony  offered 
by  the  defendant  for  the  purpose  of  proving  the  quality  of 
the  hay,  we  think  a  new  trial  should  be  had. 
The  judgment  is  reversed. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tern.,  concurred. 
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[CHt.  No.  2329.    Beeond  Appellate  District.— June  23,  1917.] 

JOHN  A.  McDONAQH,  Petitioner,  v.  INDUSTRIAL  ACCI- 
DENT COMMISSION,  Respondent 

Workmen's  Compensation  Act — Findings  of  Commission — Confuct 
OF  Evidence — Cebtiobabi. — Upan  certiorari  proceedings  to  review 
an  award  made  bj  the  Industrial  Accident  Commission  under  the 
Workmen's  Compensation  Act,  findings  of  the  commission  made 
upon  conflicting  evidence  will  not  be  disturbed. 

APPLICATION  for  a  Writ  of  Review  originally  made  to 
the  District  Court  of  Appeal  for  the  Second  Appellate  Dis- 
trict to  review  an  award  made  by  the  Industrial  Accident 
Commission. 

The  facts  are  stated  in  the  opinion  of  the  court 

M.  J.  McGarry,  for  Petitioner. 

Christopher  M.  Bradley,  for  Respondent 

Duke  Stone,  for  Defendants  Western  Indemnity  Company 
et  al. 

JAMES,  J. — ^Return  has  been  made  upon  an  alternative 
writ  of  review  issued  herein.  Petitioner  was  injured  by  the 
overturning  of  a  conveyance  in  which  he  was  riding,  and  he 
applied  to  the  respondent  Industrial  Accident  Commission 
for  an  order  directing  certain  allowances  to  be  made  to  him 
under  the  provisions  of  the  act  of  the  legislature.  The  com- 
mission found  in  favor  of  the  petitioner  as  against  J.  Parrell 
MacDonald,  but  determined  by  its  findings  that  no  contract 
of  employment  existed  between  petitioner  and  the  American 
Woman  Film  Company  at  the  time  of  the  accident.  Peti- 
tioner was  not  satisfied  with  the  finding  exonerating  the  Film 
Company  and  prosecuted  this  writ  for  the  purpose  of  having 
reviewed  the  evidence  heard  by  the  commission.  It  is  claimed 
that  the  evidence  ia  insufficient  to  support  the  finding  in  favor 
of  the  Film  Company,  and  that  the  uncontradicted  evidence 
established  that  at  the  time  petitioner  received  the  injuries 
for  which  compensation  was  a^sked  he  was  regularly  pursuing 
hia  work  under  contract  of  employment  with  the  company 

94  C«l.  App.— 12 
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named.  Of  course  it  will  be  conceded  at  the  outset  that,  in 
order  to  allow  petitioner's  contention,  it  must  appear  from  the 
evidence  without  any  conflict  whatsoever  that  the  employment 
existed  as  claimed.  The  testimony  of  the  petitioner  as  sub- 
mitted to  the  commission  was  that  he  had  been  first  employed 
by  one  Parker,  the  general  manager  of  the  Film  Company,  as 
publicity  man ;  that  the  company  desired  to  produce  a  certain 
picture  the  scenario  of  which  had  been  written  by  Mrs.  Emer- 
son, president  of  the  Film  Company ;  that  as  the  company  de- 
sired a  man  competent  to  direct  and  oversee  the  production 
of  the  picture,  he  (the  petitioner)  introduced  J.  Farrell  Mae- 
Donald  to  Mrs.  Emerson,  and  that  a  contract  was  entered  into 
by  which  MacDonald  undertook  to  arrange  the  scenes  and 
supervise  the  taking  of  the  picture.  By  this  contract,  which 
was  shown  in  evidence,  it  appeared  that,  so  far  as  the  work  of 
taking  the  picture  was  concerned,  MacDonald  was  to  act  in 
the  capacity  of  an  independent  contractor  and  for  a  certain 
fixed  sum  have  the  picture  taken,  furnishing  all  necessary  ap- 
purtenances and  assistants.  Petitioner  testified  that  his  ar- 
rangement with  Parker  provided  for  a  compensation  of  fifty 
dollars  per  week  for  his  services  as  publicity  man,  and  that 
after  the  making  of  the  contract  with  MacDonald,  Parker, 
general  manager  of  the  company,  requested  MacDonald  to 
employ  petitioner  as  one  of  his  assistants  in  the  taking  of  the 
picture,  which  MacDonald  did,  agreeing  to  pay  therefor  the 
sum  of  fifty  dollars  per  week.  This  latter  compensation  was 
regularly  paid,  so  petitioner  testified,  by  MacDonald  while  the 
work  of  taking  the  scenes  was  in  progress.  On  the  day  the 
accident  occurred  the  petitioner,  together  with  other  members 
of  the  company  engaged  in  the  making  of  the  picture,  were 
returning  from  a  ** location,"  or  place  where  they  had  been 
at  work  with  the  camera.  For  some  reason  the  conveyance 
in  which  they  were  riding  was  overturned  and  petitioner  was 
thrown  out,  suffering  quite  severe  injuries,  by  reason  of  which 
he  was  confined  to  the  hospital  for  a  considerable  length  of 
time  thereafter  and  several  operations  were  required  to  be 
performed  upon  one  of  his  limbs.  From  the  statement  of  the 
evidence  now  given  it  appears  that  if  the  petitioner  at  the 
time  of  the  accident  was  performing  work  solely  within  the 
requirements  of  his  engagement  with  MacDonald,  the  Film 
Company  would  not  be  responsible  for  any  injuries  suffered 
by  him,  for  the  reason  that,  as  before  noted,  MacDonald  was 
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an  independent  contractor  with  the  absolute  right  to  engage, 
hire,  and  discharge  and  direct  his  own  assistants.  The  con- 
tention of  petitioner  as  expressed  generally  in  his  evidence 
was  that  at  all  times  while  working  under  his  engagement 
with  MacDonald  he  was  also  performing  duty  as  a  publicity 
agent  for  the  Film  Company  for  which  Parker,  the  general 
manager,  had  promised  to  pay  him  the  sum  of  fifty  dollars 
per  week.  Parker  was  not  produced  as  a  witness,  it  being 
stated  that  he  was  not  within  the  jurisdiction  of  the  commis- 
sion. In  the  course  of  his  testimony,  when  petitioner  was 
asked  to  define  closely  the  character  of  his  work,  he  gave  an- 
swers which  were  not  positive  or  very  specific  in  elucidation  of 
that  proposition.  For  instance,  he  was  asked  this  question: 
**Then  you  considered  while  you  were  on  location  in  their 
affairs — ^as  you  assisted  in  the  direction  of  the  taking  of  this 
picture,  you  were  in  the  employ  of  J.  Farrell  ]\IacDonald  as 
assistant  director  and  at  the  same  time  you  were  publicity 
man  for  the  American  Woman  Film  Company.  Is  that  cor- 
rect!" To  which  answer  was  made  as  follows:  ** Substan- 
tially correct.  It  is  such  a  technical  thing  I  can't  decide  that, 
and  I  am  not  going  to  answer  it."  Mrs.  Emerson,  the  presi- 
dent of  the  company,  while  admitting  that  Parker,  the  general 
manager,  could  have  made  a  contract  of  employment  without 
the  knowledge  of  other  members  of  the  concern,  stated  that 
the  company  never  had  any  publicity  work  to  do,  except  in 
connection  with  the  particular  picture  that  was  being  manu- 
factured and  for  which  MacDonald  was  employed,  and  that 
the  books  of  the  Film  Company  only  showed  petitioner's  name 
as  being  engaged  in  the  taking  of  the  picture  as  one  of  the 
four  men  employed  by  MacDonald — ^that  she  had  never  heard 
of  petitioner  as  being  publicity  man  for  the  company.  She 
further  testified  that,  because  of  some  objection  made  by  pe- 
titioner to  her  accompanying  the  company  while  the  camera 
was  being  used,  she  had  requested  of  Parker  and  other  mem- 
bers of  the  concern  that  petitioner  be  discharged,  and  was  in- 
formed that  petitioner's  employment  was  with  MacDonald 
and  that  the  company  had  no  authority  over  him  and  no  right 
to  discharge  him.  All  of  the  circumstances  and  conditions 
affecting  the  matter  of  the  work  of  MacDonald  and  this  peti- 
tioner in  taking  the  picture  were  quite  fully  laid  before  the 
commission.  Enough  has  been  indicated  in  the  foregoing  to 
justify  the  inference  that  at  the  time  of  the  accident  at  which 
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petitioner  received  his  injuries  he  was  working  for  Mao- 
Donald  and  not  performing  any  contractual  duty  toward  the 
Film  Company.  Notwithstanding  the  fact  that  petitioner 
testified  directly  that  he  had  been  employed  by  Parker,  the 
commission  was  not  bound  to  take  that  statement  and  exclude 
the  evidence  of  pertinent  circumstances  which  pointed  toward 
another  conclusion. 

Proof  of  such  conditions  and  circumstances  inconsistent 
with  the  statements  of  petitioner  had  the  effect  of  producing 
a  substantial  conflict  in  the  evidence.  When  we  have  reached 
that  point  the  functions  of  this  court  in  the  matter  of  the  re- 
view are  at  an  end.  This  matter  was  before  the  commission 
on  original  hearing  and  a  rehearing  was  afterward  granted, 
further  testimony  heard,  and  the  findings  as  previously  made 
reaffirmed.  There  was  some  evidence  to  support  these  find- 
ings as  made. 

The  findings  and  award  of  the  commission  are  affirmed. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tent.,  concurred. 


[CW.   No.   2053.    First   Appellate  District.— June   25,   1917.] 

MARGARET    JANE    BEATTY    et    al.,    Respondents,    v. 
ANDREA  RIANDA  et  al.,  Appellants. 

OoRPOBATioN — Special  Meeting  of  Directobs — iNsurFidiNT  Notice — 
Void  Stock  Assessment. — Under  a  bj-law  of  a  corporation,  pro- 
riding  that  special  meeting  of  the  board  of  directors  ma/  be 
called  at  the  option  of  the  president  or  two  directors  upon  notice  in 
writing  being  mailed  at  least  three  days  prior  to  the  daj  of  meet- 
ing, or  upon  two  dajs'  personal  notice  to  each  director,  and  that 
such  service  of  notice  shall  be  entered  upon  the  minutes  of  the 
corporation,  a  special  meeting  called  by  four  directors  is  illegal, 
where  no  notice,  either  written  or  oral,  was  served  bj  the  secretary 
upon  the  directors  calling  the  meeting,  and  an  assessment  levied  at 
such  a  meeting  is  void. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Monterey  County.    B.  V.  Sargent,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Daugherty  &  Lacey,  for  Appellanta. 
Wyckoff  &  Gardner,  for  Respondents, 

KERRIGAN,  J.— The  plaintiflf  Margaret  Jane  Beatty, 
joining  with  her  husband,  brought  suit  to  have  declared  null 
and  void  the  sale  by  defendant  Clark  Colony  Water  Company 
of  stock  owned  by  her  in  said  corporation  made  by  reason  of 
the  nonpayment  of  an  assessment  levied  by  the  corporation 
upon  the  stock.  Andrea  Rianda,  the  codefendant,  was  the 
purchaser  at  such  sale.  Judgment  was  rendered  in  favor  of 
plaintiffs  annulling  said  sale  and  reinstating  Margaret  Jane 
Beatty  as  a  stockholder  of  the  corporation,  from  which  the  de- 
fendants have  appealed. 

The  principal  ground  of  attack  upon  said  delinquent  sale  is 
that  the  special  meeting  at  which  the  assessment  was  levied 
was  not  regularly  called  in  accordance  with  the  by-laws  of  the 
corporation.  In  that  behalf  one  of  said  by-laws  provides: 
**  Article  XIII.  .  .  .  Special  meetings  of  the  board  may  be 
called  at  the  option  of  the  president  or  two  directors,  upon 
notice  in  writing  being  mailed  at  Greenfield  at  least  three 
days  prior  to  the  day  of  meeting,  or  upon  two  days  personal 
notice  to  each  director.  Such  service  of  notice  shall  be  en- 
tered upon  the  minutes  of  the  corporation,  and  the  said  min- 
utes upon  being  read  and  approved  at  a  subsequent  meeting 
of  the  board  shall  be  conclusive  upon  the  question  of  service. '  * 

The  facts  as  to  the  call  of  the  special  meeting  as  found  by  the 
court  are :  A  regular  meeting  of  the  board  of  directors  of  the 
corporation  was  held  on  October  8,  1912.  After  the  adjourn- 
ment of  the  meeting  the  four  directors  present  decided  to  call 
a  special  meeting  for  October  11,  1912.  The  secretary  there- 
upon sent  a  written  notice  to  one  Whiting,  a  director  of  the 
corporation  who  was  not  present  at  said  regular  meeting,  but 
served  no  notice  whatever  upon  any  of  the  other  four  direc- 
tors, under  the  impression,  apparently,  that  as  they  had  or- 
dered the  calling  of  the  special  meeting  it  would  be  super- 
fluous to  serve  upon  them  any  notice  thereof.  One  of  these 
four  who  received  no  notice,  Director  Franscioni,  was  not 
present  at  the  special  meeting,  nor  was  Director  Whiting. 
The  remaining  three  directors  attended  and  levied  the  assess- 
ment under  attack. 
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The  holding  of  special  meetings  of  directors  or  stockholders 
of  corporations  is  of  such  importance  in  the  conduct  of  corpo- 
rate business  that  it  has  been  made  the  subject  of  express 
statutory  regulation.  Section  320  of  the  Civil  Code  provides: 
**  When  no  provision  is  made  in  the  by-laws  for  regular  meet- 
ings of  the  directors  and  the  mode  of  calling  special  meetings, 
all  meetings  must  be  called  by  special  notice  in  writing,  to  be 
given  to  each  director  by  the  secretary,  on  the  order  of  the 
president,  or  if  there  be  none,  on  the  order  of  two  directors." 

It  will  thus  be  seen  that  a  duty  is  laid  upon  a  particular 
officer  of  the  corporation  to  issue  the  notices  of  special  meet- 
ings of  the  board  of  directors,  and  that,  in  the  absence  of  a 
by-law  provision  to  the  contrary,  such  notices  must  be  in  writ- 
ing and  must  be  personally  served  on  each  director.  The  ob- 
vious reason  for  this  particularity  lies  in  the  fact  that  each 
director  of  a  corporation  is  the  personal  trustee  of  those  of  its 
stockholders  whose  cumulative  votes  have  selected  him  for  that 
oflSce,  and  as  such  he  is  entitled  to  be  present  at  every  special 
meeting  of  the  board,  and  to  have  the  precise  formula  of  the 
statute  or  by-laws  followed  in  giving  him  notice  thereof.  The 
above-quoted  section  of  the  Civil  Code  is  specific  in  its  re- 
quirement that,  unless  otherwise  provided  in  the  by-laws,  all 
special  meetings  shall  be  called  by  special  notice  in  writing 
given  to  each  director  by  the  secretary ;  and  the  following  sec- 
tion, 320a,  emphasizes  this  particularity  by  providing  that  the 
written  consent  of  the  directors  shall  be  entered  on  the  record 
of  the  meeting  if  requirements  of  the  statute  or  of  the  by-laws 
have  not  been  followed  in  the  method  of  calling  or  giving  no- 
tice of  it.  It  is  true  that  section  320  of  said  code  does  permit  a 
departure  from  its  precise  requirements  to  be  made  by  a  pro- 
vision in  the  by-laws  defining  the  mode  of  calling  special  meet- 
ings ;  but  it  is  our  view  that  such  provisions  should  be  strictly 
construed  with  a  view  to  preserving  the  reasons  for  exactness 
in  the  method  of  calling  special  meetings  of  the  directors  of 
corporations.  Had  there  been  no  provision  in  the  by-laws  of 
this  corporation,  it  could  not  be  concluded  that  notwithstand- 
ing the  fact  that  four  directors  of  the  corporation,  including 
the  secretary  thereof,  at  the  conclusion  of  a  regular  meeting  had 
decided  upon  the  calling  of  a  special  meeting  for  a  later  date, 
such  meeting  would  have  been  legal  without  **a  special  notice 
in  writing/'  given  by  the  secretary  to  each  of  said  directors. 
Their  fullest  knowledge  of  the  time  and  place  and  fact  of  suci 
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nieeting  would  not  have  sufficed  to  do  away  with  this  statutory 
requirement.  The  provision  in  the  by-law  under  review  pre- 
serves the  statutory  requirement  that  the  secretary  must  give 
notice  to  each  director  of  the  time,  place,  and  fact  of  all  spe- 
cial meetings  of  the  board.  The  utmost  that  can  be  claimed 
for  it  is  that  it  dispenses  with  the  requirement  that  the  notice 
which  the  secretary  is  required  to  give  to  the  directors  when 
given  personally  shall  be  in  writing ;  but  this  does  not  permit 
that  the  knowledge  which  the  said  directors  have  as  to  the 
time  and  place  and  fact  of  such  meeting  derived  from  their 
order  calling  it  shall  suffice  to  take  the  place  of  the  notice, 
written  or  oral,  which  both  the  statute  and  the  by-law  require 
the  secretary  to  give  of  such  meeting.  This  is  made  doubly 
plain  oy  the  fact  that  the  secretary  is  expressly  required  by 
such  by-law  to  make  an  entry  of  the  fact  of  such  service, 
whether  written  or  oral,  in  his  minutes.  In  the  case  at  bar 
no  such  entry  could  have  been  truthfully  made  by  the  secre- 
tary, for  the  simple  reason  that  no  such  notice  as  the  by-law 
requires  was  given  by  him  to  the  four  directors  who  called 
the  meeting;  and  even  if  it  be  conceded  that  the  by-law  dis- 
penses with  the  statutory  requirement  that  the  notice  of  the 
special  meeting  shall,  when  given  personally,  be  in  writing, 
the  fact  remains  that  the  secretary  did  not  comply  with  the 
by-law  in  respect  to  his  service  of  notice  of  the  meeting,  and 
that  he  could  not  therefore  comply  with  the  by-law  in  certify- 
ing to  such  service  of  notice  in  his  minutes  of  such  meeting. 

But  beyond  this  it  is  not  to  be  conceded  that  the  by-law  dis- 
penses with  the  statutory  requirement  of  written  notice  of  all 
special  meetings  of  the  board  whether  served  by  mail  or 
served  personally  upon  each  director.  The  by-law  does  not 
expressly  so  declare.  Its  meaning  and  intent  are  uncertain. 
The  use  of  the  word  "written"  in  regard  to  the  notice  when 
served  by  mail  might  lead  to  the  inference  that  the  notice 
when  personally  served  on  the  directors  need  not  be  written ; 
but  the  requirement  that  the  notice,  whether  written  or  oral, 
must  be  ** served"  and  so  certified  by  the  secretary  in  his  min- 
utes would  seem  to  negative  this  inference.  In  view  of  these 
uncertainties  in  construing  this  particular  by-law,  we  deem  it 
better  to  give  it  a  construction  in  harmony  with  the  plain  and 
wise  intendment  of  the  statute  requiring  notices  of  special 
meetings  of  the  board  of  directors  to  be  in  writing,  and  to  in- 
terpret whatever  change  this  by-law  makes  in  the  statutory 


Digitized  by 


Google 


184  Rowley  v.  Davis.  [34  Cal.  App. 

requirement  to  have  reference  to  the  method  of  giving  the 
notice  itself.  To  do  otherwise  might  lead  to  the  introduction 
of  a  dangerous  laxity  in  the  calling  and  holding  of  special 
meetings  of  the  directors  of  corporations. 

We  are  of  the  opinion,  therefor,  that  the  conclusion  of  the 
trial  court  that  the  assessment  levied  upon  the  stock  of  said 
plaintiff  was  invalid  by  reason  of  the  informality  in  the  call- 
ing of  the  special  meeting  at  which  the  levy  was  made  was 
correct 

This  view  renders  unnecessary  a  discussion  of  the  other 
points  urged  by  respondent. 

The  judgment  is  affirmed 

Richards^  J.^  and  Beasly,  J.,  pro  tern.,  concurred. 


[CSt.  No.  2232.    Second  AppeUate  Distriet.— June  25,  1917.] 

Q.  J.  ROWLEY,  Respondent,  v.  W.  J.  DAVIS,  Appellant 

Qotetino  Title — Supplemental  Complaint— Aftee-acquired  Title.— 
In  an  action  to  quiet  title,  the  plaintiff  has  no  right  to  file  a  supple- 
mental complaint  showing  after-acquired  title,  if  in  fact  he  had  no 
title  at  the  commencement  of  the  action. 

Id. — Cross-complaint — Defense  of  After-acquieed  Title — Right  of 
Plaintiff. — "Where,  however,  in  an  action  to  quiet  title,  a  cross- 
complaint  is  filed  after  the  plaintiff  had  acquired  the  title  of  a  de- 
fendant and  cross-defendant,  new  issues  are  tendered  thereby  and 
a  cause  of  action  set  up  relating  to  the  date  of  the  filing  of  the 
eross-complaint,  and  the  after-acquired  title  of  the  plaintiff  is  avail- 
able to  him  «U!  a  defense  to  the  cross-action,  and  provable  under 
his  claim  of  ownership  pleaded  in  his  answer  to  the  cross-complaint. 

Ii). — Deed  Inte^  oed  as  Mortgage — Recorded  Declaration — Insuffi- 
cient Notice. — In  an  action  to  quiet  title  wherein  the  plaintiff 
claimed  under  a  deed,  which  was  in  fact  intended  as  a  mortgage,  a 
recorded  instrument  containing  a  declaration  of  the  grantor  that  the 
deed  was  intended  as  a  mortgage  was  not  sufficient  to  impart  notice, 
where  such  declaration  nowhere  defined  anj  instrument  affecting 
the  title  to  the  land  in  controversy. 

Jd. — Defeasible  Grant — Recordation  to  Impart  Notice — Rights  of 
Subsequent  Purchasers  Without  Actual  Notice. — Under  section 
2950  of  the  Civil  Code  providing  that  when  a  grant  of  real  property 
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purports  to  be  an  absolute  couTejance,  but  is  intended  to  be  de- 
feasible on  the  performance  of  certain  eonditions,  such  grant  is  not 
defeated  or  affected  as  against  any  person  other  than  the  grantee, 
or  his  heirs  or  devisees,  or  persons  having  actual  notice,  unless  an 
instrument  of  defeasance,  duly  executed  and  acknowledged,  shall 
have  been  recorded  in  the  oifice  of  the  county  recorder  of  the 
eounty  where  the  property  is  situated,  subsequent  purchasers  from 
such  grantee,  who  are  neither  heirs  nor  persons  having  actual 
notice  of  the  conditions  affecting  the  deed,  are  not  bound  to 
search  the  records  to  ascertain  whether  a  purported  declaration 
of  defeasance  has  been  made. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
S.  E.  Crow,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  Lantz,  and  Davis,  Lantz  &  Wood,  for  Appellant. 

Eendrick  &  Ardis,  and  Oeo.  W.  Adams,  for  Bespondent. 

CONEET,  P.  J.— The  defendant  appeals  from  the  judg- 
ment and  from  an  order  denying  his  motion  for  a  new  trial. 

The  complaint  stated  a  cause  of  action  against  defendant 
Davis  and  others  to  quiet  the  plaintiff's  title  to  land  in  Los 
Angeles  County,  described  as  lot  38  of  the  Monte  Vista  tract, 
containing  twenty  acres,  as  shown  by  a  recorded  map.  The 
answer  of  defendant  Davis  denied  plaintiff's  ownership  of  the 
west  three  acres  of  the  north  one-half  of  said  lot,  and  alleged 
that  said  defendant  is  the  owner  of  those  three  acres.  By 
cross-complaint  the  same  defendant  alleged  that  he  is  the 
owner  of  said  west  three  acres,  and  set  forth  the  transactions 
by  virtue  of  which  he  claims  to  have  acquired  title.  Cross- 
complainant's  claim  of  title  is  based  upon  a  sheriff's  deed 
issued  to  him  as  the  purchaser  at  a  sheriff's  sale  made  pursu- 
ant to  a  writ  of  execution  upon  a  judgment  rendered  against 
P.  H.  Barclay  and  A.  G.  Hupp.  The  sheriff's  sale  took  place 
on  September  5,  1906,  and  the  deed  to  cross-complainant  was 
made  on  September  10,  1907.  The  cross-complaint  further 
alleged  that  Anna  Q.  Hupp,  on  March  6,  1899,  executed  an 
instrument  in  the  form  of  a  deed  to  Oscar  Doolittle,  which 
deed  was  recorded  July  3,  1900,  and  included  two  and  one- 
half  acres  along  the  westerly  side  of  the  north  half  of  said  lot 
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38 ;  that  said  deed  was  in  fact  a  mortgage  made  to  secure  the 
payment  of  an  indebtedness  to  said  Doolittle,  and  that  the 
cross-defendants,  before  receiving  a  deed  to  said  property,  had 
notice  of  this  fact;  that  at  the  time  of  said  levy,  sale,  and 
deed  said  property  stood  of  record  in  the  name  of  Oscar 
Doolittle.  Cross-complainant  prayed  judgment  that  plaintiff 
take  nothing  by  his  action,  except  as  to  those  portions  of  lot 
38  not  including  said  west  three  acres ;  that  if  said  instrument 
executed  to  Oscar  Doolittle  be  determined  to  be  a  mortgage, 
that  the  court  ascertain  the  amount  of  money  loaned  by 
Doolittle  to  Anna  Q.  Hupp,  and  the  amount,  if  any,  which  is 
due  to  said  Doolittle,  or  his  successors  in  interest,  upon  said 
loan ;  and  that  plaintiff  be  enjoined  from  asserting  any  claim 
to  said  three  acres,  adversely  to  cross-complainant.  The 
plaintiff  answered  the  cross-complaint  and  made  denials 
which  covered  the  material  issues  tendered  thereby.  The 
findings  and  decree  confirm  the  plaintiff's  title  as  claimed  by 
him  and  negative  the  claims  asserted  by  the  defendant. 

The  evidence  includes  the  plaintiff's  chain  of  title  as  shown 
by  recorded  conveyances.  From  that  evidence  it  appears  that 
at  the  time  of  commencement  of  this  action  on  October  17, 
1911  (assuming  that  said  instrument  executed  by  Anna  G. 
Hupp  to  Oscar  Doolittle  was  a  deed  of  grant  and  was  not  a 
mortgage),  the  title  to  the  west  156  feet  of  the  north  half  of 
lot  38,  amounting  to  a  little  more  than  two  and  one-third  acres 
of  land,  was  vested  in  one  Alice  Huse  and  not  in  the  plaintiff ; 
and  that  the  plaintiff  was  the  owner  of  all  other  portions  of 
said  lot. 

The  plaintiff  Rowley  also  claimed  title  by  adverse  posses- 
sion, as  well  as  under  deeds  of  transfer.  He  testified  that  he 
had  possession  of  the  property  described  in  the  complaint 
since  December,  1901.  '*My  use  of  the  tract  which  I  occu- 
pied consisted  of  planting  to  grain,  and  part  in  orchard,  and 
I  rented  part  as  a  camping-ground.  My  claim  of  title  is 
under  a  deed  from  J.  H.  F.  Jarchow.  I  have  paid  all  taxes 
levied  against  that  property  since  I  purchased  it  down  to  the 
present  time,  and  I  occupied  it  during  all  said  time,  claiming 
it  as  my  own  against  all  persons  and  the  whole  world."  Tax 
receipts  were  produced  by  the  witness  for  the  five  years  begin- 
ning with  1907,  and  for  one  other  year,  on  portions  of  lot  38, 
but  none  of  them  included  the  west  two  and  one-half  acres. 
Later  in  his  testimony  he  said  that  he  had  possession  of  the 
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whole  tract  ''until  the  adverse  possession  of  Mr.  Hansen  and 
then  Mr.  Huse,"  and  that  the  strip  claimed  by  Mr.  Huse  ex- 
tended back  a  depth  of  140  feet  on  the  west  side.  ''The  bal- 
ance of  the  tract  I  had  undisputed  possession  of  during  the 
past  ten  or  eleven  years."  Section  323  of  the  Code  of  Civil 
Procedure  provides  that  "for  the  purpose  of  constituting  an 
adverse  possession  by  any  person  claiming  a  title  founded 
upon  a  written  instrument,  or  a  judgment  or  decree,  land  is 
deemed  to  have  been  possessed  and  occupied  in  the  following 
cases:  1.  Where  it  has  been  usually  cultivated  or  improved; 

2.  Where  it  has  been  protected  by  a  substantial  inclosure; 

3.  Where,  although  not  inclosed,  it  has  been  used  for  the 
supply  of  fuel,  or  of  fencing  timber  for  the  purposes  of  hus- 
bandry, or  for  pasturage,  or  for  the  ordinary  use  of  the  occu- 
pant; ..."  There  is  no  evidence  that  the  land  was  pro- 
tected  by  an  inclosure,  or  that  it  had  been  used  for  any  of  the 
purposes  named  in  subdivision  3.  All  of  the  testimony  heard 
was  directed  to  show  that  the  land  had  been  "usually  culti- 
vated or  improved"  by  the  plaintiff.  To  the  extent  that  his 
use  of  the  tract  consisted  in  "planting  to  grain  and  part  in 
orchard,"  he  complied  with  the  requirements  of  the  statute. 
To  the  extent  that  he  "rented  part  as  a  camping-ground," 
such  use  of  the  property  did  not  comply  with  the  statute.  In 
his  testimony  the  plaintiff  did  not  say  how  much  of  the  land 
was  used  as  camping-ground ;  but  other  testimony  in  the  case 
indicates  in  a  general  way  that  the  camping-ground  was 
located  on  the  western  side  of  lot  38.  We  think  that  the  evi- 
dence was  not  sufficient  to  sustain  Rowley's  claim  of  title  by 
adverse  possession,  so  far  as  the  west  156  feet  of  the  north 
half  of  lot  38  is  concerned. 

Although,  as  we  have  stated,  the  record  title  to  the  west 
156  feet  of  the  north  half  of  lot  38  at  the  time  of  commence- 
ment of  this  action  apparently  was  vested  in  Alice  Huse  and 
not  in  the  plaintiff,  it  should  here  be  noted  that,  without  ob- 
jection from  the  defendant,  the  court  received  in  evidence  a 
deed  dated  April  3,  1912,  recorded  June  25,  1912,  whereby 
Alice  Huse  conveyed  to  the  plaintiff  Q.  J.  Eowley  all  of  her 
interest  in  said  lot  38. 

Referring  to  the  record  thus  presented,  appellant  insists 
that  the  judgment  should  be  reversed  because  the  action  must 
be  determined  upon  the  facts  as  they  existed  at  the  time  of 
the  commencement  of  the  suit,  "Rowley  not  having  pleaded 
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any  after-acquired  title."  It  is  true  that  the  plaintiflf  did 
not  attempt  to  supplement  his  complaint  by  a  statement  show- 
ing title  acquired  after  the  action  was  commenced.  Also  it 
is  the  law  that  he  would  not  have  a  right  to  file  a  supplemental 
complaint  showing  after-acquired  title,  if  in  fact  he  had  no 
title  at  the  commencement  of  the  action.  (Imperial  Land  Co. 
V.  Imperial  Irr.  Dist,  173  Cal.  668,  [L.  R.  A.  1916D,  676,  note, 
161  Pac.  116].)  But  the  cross-complaint  of  the  defendant 
Davis  was  not  filed  until  after  plaintiff  Rowley  had  acquired 
the  title  of  the  defendant  and  cross-defendant  Alice  Huse. 
By  filing  that  cross-complaint  the  cross-complainant  tendered 
new  issues  whereby  he  set  up  a  cause  of  action  which  relates 
to  the  date  of  filing  the  cross-complaint.  This  he  had  the 
right  to  do.  (Johnson  v.  Taylor,  150  Cal.  201,  208,  [119  Am. 
St  Rep.  181,  10  L.  R.  A.  (N.  S.)  818,  88  Pac.  903].)  The 
fact  that  Rowley  had  at  that  time  acquired  the  title  of  Mrs. 
Huse  was  available  to  him  as  a  defense  to  the  cross-action  and 
was  provable  under  his  claim  of  ownership  as  pleaded  by  his 
answer  to  the  cross-complaint.  If  this  were  not  so,  a  defend- 
ant by  filing  a  cross-complaint  would  be  able  to  prevent  the 
plaintiff  from  dismissing  an  action  which  had  been  prema- 
turely brought,  and  might  thereby  obtain  **on  the  merits" 
a  judgment  which  possibly  would  permanently  cut  out  the 
just  rights  of  the  plaintiff  by  preventing  him  from  thereafter 
litigating  the  title  with  the  cross-complainant.  We  therefore 
are  of  the  opinion  that  the  judgment  should  be  sustained,  if 
the  evidence  is  sufficient  to  support  Rowley's  title  as  existing 
at  the  time  of  filing  the  cross-complaint. 

From  the  deeds  shown  in  evidence  we  are  satisfied  that  at 
the  time  of  the  execution  of  the  deed  by  which  it  is  claimed 
that  Anna  G.  Barclay  (who  afterward  became  Anna  Q. 
Hupp)  purported  to  convey  to  Oscar  Doolittle  two  and  one- 
half  acres  along  the  west  side  of  the  north  half  of  lot  38  of 
the  Monte  Vista  tract,  she  was  not  the  owner  thereof.  But 
for  the  purposes  of  this  decision  the  situation  may  be  con- 
sidered to  be  the  same  as  if  she  had  been  such  owner.  On 
July  3D,  1896,  there  had  been  recorded  a  deed  dated  March 
23,  1890,  whereby  Mary  L.  Barclay  (a  sister  of  Anna  G.  Bar- 
clay) purported  to  convey  to  Anna  Q.  Barclay  the  west  156 
feet  of  the  north  half  of  said  lot  38.  At  that  time  the  title 
thereof  apparently  was  vested  in  Mary  M.  Barclay,  their 
mother.    Later,  however,  by  mesne  conveyances,  the  title  of 
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Mary  M.  Barclay  to  said  west  156  feet  passed  to  Mary  L.  Bar- 
day,  and  that  title  inured  to  the  benefit  of  her  previous 
grantee,  Anna  G.  Barclay.  The  apparent  title  of  Oscar  Doo- 
little  having  passed  by  successive  conveyances  to  Alice  Huse 
and  from  her  to  the  plaintiff  Rowley,  it  follows  that  Row- 
ley is  entitled  to  recover  herein  as  against  the  cross-complain- 
ant, unless  it  can  be  shown  that  the  deed  of  Anna  G.  Barclay 
to  Doolittle  was  in  fact  a  mortgage  as  alleged  by  the  cross- 
complaint;  and  unless  it  can  be  shown  further  that  Homer  A. 
Hansen  in  purchasing  the  property  from  Doolittle,  and  that 
Mrs.  Huse  in  purchasing  the  same  from  Hansen,  and  Rowley 
in  taking  his  deed  from  Mrs.  Huse,  had  actual  or  constructive 
notice  of  the  fact  that  the  title  really  was  not  vested  in  Doo- 
little. The  purchases  by  Hansen  and  by  Mrs.  Huse  were  for 
value,  and  the  deed  from  Mrs.  Huse  to  Rowley  was  made 
upon  a  valuable  consideration,  in  this,  that  it  was  ''in  con- 
sideration of  clearing  the  title."  Rowley's  testimony  is  that 
after  settlement  of  this  controversy  he  is  to  reconvey  to  Mrs. 
Huse  the  west  140  feet  of  the  north  half  of  lot  38. 

In  the  transaction  by  which  Hansen  obtained  a  quitclaim 
deed  from  Oscar  Doolittle,  he  was  acting  at  the  request  of 
George  Huse,  the  husband  of  Alice  Huse,  who  desired  to  ob- 
tain the  property.  Hansen,  however,  procured  the  deed  in 
his  own  name,  in  February,  1907,  and  paid  the  consideration 
with  his  own  money.  Thereafter  and  for  a  separate  consid- 
eration, he  conveyed  to  Mrs.  Huse.  Neither  Hansen  nor  Mr. 
or  Mrs.  Huse  or  Rowley  ever  had  actual  knowledge  of  any 
mortgage  transaction  affecting  the  deed  made  by  Anna  G. 
Barclay  to  Oscar  Doolittle.  Hansen's  testimony  was  that 
before  he  obtained  his  deed  from  Doolittle  he  procured  from 
a  title  company  a  report  '*of  all  the  instruments  affecting  the 
title  of  the  property"  from  the  time  of  the  subdivision  of  the 
tract  to  the  time  of  the  search.  A.  L.  Rhodes,  vice-president 
of  the  Title  Abstract  &  Trust  Company  by  which  said  report 
was  made,  testified  that  his  company  made  an  examination 
of  all  transactions  and  instruments  of  record  in  the  county 
•'affecting  the  title"  of  said  lot  38  subsequent  to  the  subdivi- 
sion of  the  tract  in  1887  to  the  time  of  search  in  November, 
1906 ;  that  that  report  was  furnished  by  the  company  to  Dr. 
Hansen  for  his  examination.  The  evidence  shows,  without 
eonflict,  that  the  deed  to  Doolittle  was  in  fact  intended  as  a 
mortgage,  to  secure  a  loan. 
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Cross-complainant  offered  in  evidence  the  record  of  a  docu- 
ment signed  ''Anna  Gladys  Hupp,  formerly  known  as  Annie 
Q.  Barclay,  Annie  Gladys  Barclay,  and  Anna  Gladys  Bar- 
clay," with  an  annexed  certificate  of  acknowledgment  by  a 
notary  public,  which  document  was  recorded  in  the  record  of 
deeds  of  the  county  recorder's  oflSce  of  Los  Angeles  County 
on  February  20,  1906.  In  this  document  Mrs.  Hupp  refers 
to  certain  recorded  instruments  previously  executed  by  her 
to  Oscar  Doolittle,  and  declares  that  said  instruments  were 
mortgages  to  secure  the  payment  of  money  and  were  not  in- 
tended to  convey  any  title  in  or  to  said  premises.  The  plain- 
tiff objected  to  said  instrument  being  received  or  considered 
in  evidence  and  the  objection  was  sustained.  Appellant 
claims  that  in  that  ruling  the  court  was  in  error  and  that 
thereby  he  was  prevented  from  establishing  a  fact  which, 
together  with  the  other  evidence,  necessarily  would  sustain 
his  title.  In  support  of  this  contention,  he  further  claims 
that  Hansen  and  Huse,  by  reason  of  the  document  in  ques- 
tion, had  actual  as  well  as  constructive  notice  that  the  Hupp- 
Doolittle  deed  was  in  fact  only  a  mortgage.  Here  we  must 
take  note  that  the  said  recorded  declaration  made  by  Mrs. 
Hupp  does  not  contain  any  description  of  the  premises  in  con- 
troversy. It  refers  to  a  recorded  instrument  purporting  to 
convey  to  Doolittle  described  portions  of  lot  39  of  the  Monte 
Vista  tract,  and  then  refers  also  to  "that  certain  instrument 
in  writing,  in  form  a  deed,  bearing  date  March  6,  1899,  made 
by  Anna  Gladys  Barclay  to  Oscar  Doolittle  and  being  the 
same  deed  last  above  mentioned  and  recorded  July  3,  1900,  in 
said  county  recorder's  office,  recorded  in  book  1374,  page  154, 
of  deeds,  Los  Angeles  County  records,  after  certain  alleged 
corrections  were  purported  to  be  made  in  said  deed.*'  Thus 
we  see  that  the  declaration  nowhere  defines  any  instrument 
affecting  the  title  to  any  portion  of  lot  38.  On  these  facts 
the  declaration  could  not  in  any  event  impart  actual  notice 
of  an  interest  claimed  in  lot  38,  even  if  it  had  been  read  by  a 
person  purchasing  from  Doolittle. 

We  are  further  of  the  opinion  that  the  recorded  declaration 
of  the  grantor  made  as  above  stated,  even  if  the  "alleged  cor- 
rections" referred  to  the  land  in  controversy,  did  not  impart 
the  notice  imputed  by  law,  usually  called  constructive  notice. 
Section  2950  of  the  Civil  Code  reads  as  follows:  "When  a 
grant  of  real  property  purports  to  be  an  absolute  conveyance^ 
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but  is  intended  to  be  defeasible  on  the  performance  of  certain 
conditions,  such  grant  is  not  defeated  or  affected  as  against 
any  person  other  than  the  grantee  or  his  heirs  or  devisees,  or 
persons  having  actual  notice,  unless  an  instrument  of  de- 
feasance, duly  executed  and  acknowledged,  shall  have  been 
recorded  in  the  office  of  the  county  recorder  of  the  county 
where  the  property  is  situated."  As  we  view  the  evidence, 
neither  Hansen  nor  Mrs.  Huse  nor  the  plaintiff  comes  within 
any  of  the  classes  specified  in  the  foregoing  section.  They 
are  neither  heirs  nor  devisees  nor  persons  having  actual  notice 
of  the  alleged  conditions  affecting  the  deed  made  to  Doolittle. 
As  to  them,  that  deed  must  be  regarded  as  being  what  in  its 
terms  it  purported  to  be,  namely,  a  conveyance  of  land. 
(Payne  v.  Morey,  144  Cal.  130,  [77  Pac.  831].)  Appellant 
admits  that  the  alleged  declaration  did  not  have  the  effect  of 
a  defeasance,  and  only  seeks  to  use  it  as  a  means  of  charging 
Hansen  and  Huse  with  actual  notice  of  its  contents.  Since 
there  was  no  defeasance,  and  since  the  recorded  deed  showed 
that  the  grantor,  Anna  G.  Barclay,  had  parted  with  her  title, 
she  was  without  power  to  destroy  the  effect  of  her  deed  by 
merely  recording  a  declaration  repudiating  the  instrument  as 
a  transfer  of  title.  Subsequent  purchasers  from  her  grantee 
were  not  bound  to  search  the  records  to  ascertain  whether 
some  such  declaration  had  been  made. 

On  the  facts  shown  herein  appellant  gains  no  advantage 
from  the  rule  stated  in  section  19  of  the  Civil  Code  that 
"every  person  who  has  actual  notice  of  circumstances  suffi- 
cient to  put  a  prudent  man  upon  inquiry  as  to  a  par- 
ticular fact,  has  constructive  notice  of  the  fact  itself  in  all 
cases  in  which,  by^  prosecuting  such  inquiry,  he  might  have 
learned  such  fact.''  There  is  no  evidence  that  the  Hupp 
declaration  ever  was  known  to  Hansen  or  to  Mr.  Huse  or 
Mrs.  Huse  or  to  Rowley  prior  to  the  time  of  receiving  their 
conveyances.  The  testimony  on  this  point  is  limited  to  the 
statements  above  noted,  that  the  abstract  company's  report 
included  all  instruments  *' affecting  the  title"  of  the  property. 
The  Hupp  declaration  was  not  an  instrument  affecting  the 
title,  and  it  may  not  be  presumed  that  it  was  in  the  abstract 
company's  report.  The  ruling  of  the  court  below  excluding 
the  record  of  that  declaration  was  without  error. 

Appellant  claims  that  Hansen,  Huse,  and  Rowley  were  like- 
wise charged  with  notice  of  title  vested  in  Anna  G.  Hupp  at 
the  time  of  the  levy  and  sale  by  the  sheriff  under  the  execu- 
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tion  issued  on  a  judgment  against  Mrs.  Hupp.  The  levy  was 
made  in  August,  1906.  The  sheriff's  sale  to  appellant  Davis 
was  made  on  September  5,  1906,  and  recorded  October  11, 
1906,  which  was  prior  to  the  deed  of  Doolittle  to  Hansen. 
The  levy  was  upon  "the  interest  of  the  defendants  in  the  west 
three  acres  of  the  north  half  of  Lot  38,"  etc.,  **  standing  of 
record  in  the  name  of  Oscar  Doolittle."  The  sale,  as  recited 
in  the  sheriff's  certificate  of  sale,  was  of  the  same  west  three 
acres,  "standing  of  record  in  the  name  of  Oscar  Doolittle." 
The  sheriff's  deed  to  Davis  bears  date  September  10,  1907, 
which  was  subsequent  to  the  deed  of  Doolittle  to  Hansen  and 
prior  to  Hansen's  deed  to  Mrs.  Huse.  Appellant  claims  that 
by  virtue  of  the  facts  stated,  Hansen  and  Huse  and  the  plain- 
tiff were  charged  with  notice  that  the  purported  deed  to 
Doolittle  was  in  fact  a  mortgage.  We  find  no  merit  in  this 
contention.  The  recording  laws  are  intended  as  a  protection 
and  not  as  a  menace  to  existing  titles.  It  is  against  the 
policy  of  the  law  to  permit  the  use  of  the  public  records  as 
a  means  by  which  strangers  to  existing  titles  may  cloud  those 
titles  and  impair  the  values  thereof  to  their  owners.  Thus  it 
is  held  that  an  attaching  creditor  takes  only  whatever  interest 
the  debtor  has.  "The  creditor  is  entitled  to  the  same  rights 
as  the  debtor  had,  and  to  no  more."  {Bank  of  Ukxdh  v. 
Petaltoma  Savings  Bank,  100  Cal.  590,  [35  Pac.  170].)  So 
here,  the  act  of  the  sheriff,  who,  at  the  instance  of  the  judg- 
ment creditor  of  Mrs.  Hupp,  made  sale  of  her  "interest"  in 
the  described  land,  did  not  constitute  any  assertion  of  rights 
against  her  grantee,  Doolittle,  who  had  apparent  title  under 
a  deed  of  the  kind  referred  to  in  section  2952  of  the  Civil 
Code.  After  the  sheriff's  sale  to  appellant,  as  well  as  before 
that  transaction  (in  the  absence  of  some  appropriate  proceed- 
ing to  assert  the  rights  of  the  mortgagor  or  of  cross-complain- 
ant Davis,  or  to  enforce  the  mortgage,  accompanied  by  notice 
as  required  by  law),  an  innocent  purchaser  for  value  might 
accept  a  conveyance  from  Doolittle  as  safely  as  if  the  deed 
made  had  been  in  fact  a  grant  and  not  a  mortgage. 
The  judgment  and  order  are  affirmed. 

BTames,  J.,  and  Works,  J.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  23,  1917, 
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[Civ.  No.  2040.    First  Appellate  Diatrict.— June  26,  1917.] 

ROSE    C.    SARGENT    et   al.,    Appellants,    v.    ELPRIDA 
EADE-JOHNSON  COREY  et  al.,  Respondents. 

Will — Contract  for  Testamentary  Disposition — Subsequent  Mar- 
riage AND  Birth  of  Issue — Withholding  of  Equitable  Relief. — 
While  a  man  ordinarily  may  make  a  valid  agreement  binding  him- 
self to  dispose  of  his  property  in  a  particular  way  by  last  will  and 
testament,  which  a  court  of  equity  will  specifically  enforce  by  treat- 
ing his  heirs  as  trustees,  and  compelling  them  as  such  to  convey 
the  property  according  to  the  contract,  nevertheless  such  a  contract 
will  not  be  specifically  enforced  where  the  man  marries  after  mak- 
ing it  and  issue  is  born  to  the  marriage,  and  the  wife  has  no  notice 
or  knowledge  of  the  contract  until  after  her  husband's  death,  which 
occurred  twelve  years  after  the  marriage. 

Id. — Action  to  Enforce  Contract — Equitable  Division — ^Lack  of 
Jurisdiction. — In  an  action  to  enforce  such  a  contract  the  trial 
court  is  without  power  to  make  any  equitable  division  of  the  prop- 
erty, notwithstanding  the  value  thereof  is  large  and  that  it  would 
be  inequitable  to  impress  a  trust  upon  all  of  it  in  favor  of  the 
plaintiffs. 

Id. — Pleading — Befusal  of — Amendment  of  Complaint — Discretion 
not  Abused. — In  such  an  action  it  ia  not  an  abuse  of  discretion  to 
refuse  to  permit  the  complaint  to  be  amended  by  setting  up  the 
execution  of  a  mutual  will  by  the  testator  and  his  first  wife  in  favor 
of  the  plaintiffs,  where  it  is  shown  that  the  same  was  executed 
several  years  subsequent  to  the  contract  sued  upon,  and  no  showing 
made  that  it  was  intended  to  be  irrevocable. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Monterey  County.    G.  W.  Nicol,  Judge  Presiding, 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  P.  Lacey,  J.  A.  Bardin,  Andresen  &  Sargent,  Maxwell 
McNutt,  G.  A.  Daugherty,  B.  V.  Sargent,  and  Charles  W. 
Cobb,  for  Appellants. 

Charles  W.  Slack,  Chauncey  S.  Goodrich,  and  W.  W. 
Sanderson,  for  Respondents. 

LENNON,  P.  J.— The  plaintiffs  in  this  action  sought  to 
secure  a  decree  that  the  defendants  hold  in  trust  for  them 

84  G»l.  App.— 18 
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certain  real  property  which,  by  a  deed  of  gift  dated  October 
24,  1908,  was  conveyed  by  Hiram  Corey  to  the  defendants 
Elfrida  Eade-Johnson  Corey,  his  second  wife,  and  Augusta 
Eleanor  Corey,  his  daughter,  who  was  the  issue  of  his  second 
marriage. 

The  gist  of  the  plaintiffs'  case  is  found  in  the  contention 
that  the  conveyance  attacked  was  executed  in  violation  of  the 
rights  of  the  plaintiffs  arising  out  of  an  oral  contract  pleaded 
and  proven  to  have  been  entered  into  by  and  between  Hiram 
Corey  and  Bose  Corey,  his  first  wife,  and  Charles  Littlefield, 
the  father  of  plaintiffs,  wherein  the  latter  agreed  to  surrender 
unto  Hiram  and  Rose  Corey,  his  then  infant  children  (the 
plaintiffs  herein),  and  forever  relinquish  all  of  his  rights  as 
a  parent  of  said  children  in  consideration  of  the  promise  of 
Hiram  and  Rose  Corey  that  upon  the  death  of  the  survivor 
of  them,  the  plaintiffs  herein  ''should  and  would  succeed"  to 
the  property  then  owned  or  thereafter  acquired  by  said  Hiram 
and  Rose  Corey. 

The  circumstances  attending  and  surrounding  the  alleged 
agreement  as  revealed  by  the  record  substantially  stated  are 
these :  Hiram  and  Rose  Corey  were  married  in  the  year  1856. 
Hiram  Corey  and  Sarah  Littlefield,  the  mother  of  the  plain- 
tiffs, were  brother  and  sister.  Sarah  Littlefield  died  on  June 
1,  1871,  and  left  surviving  her  a  husband,  Charles  Littlefield, 
and  three  children — ^the  plaintiffs  herein — who  at  that  time 
were  all  of  tender  age.  After  the  death  of  Sarah  Littlefield 
the  Coreys  took  the  three  children  to  their  home  and  reared 
them  as  their  own.  The  Coreys  had  then  been  married  some 
fifteen  years,  were  without  children  of  their  own,  and  no  issue 
was  thereafter  bom  to  them.  Rose  Corey  died  in  March, 
1900,  leaving  no  property.  Thereafter,  on  the  twenty-second 
day  of  May,  1901,  Hiram  Corey  married  the  defendant, 
Elfrida  Corey,  and  in  the  following  year  as  the  result  of  this 
marriage  the  defendant  Augusta  Eleanor  Corey  was  born. 
She  was  the  sole  issue  of  that  marriage.  On  October  24, 1908, 
Hiram  Corey  executed  to  his  wife  and  child  a  deed  of  convey- 
ance of  certain  real  and  personal  property  worth  approxi- 
mately two  hundred  thousand  dollars,  and  deposited  this  deed 
with  the  Bank  of  Salinas,  Monterey  County,  with  directions 
to  hold  the  same  until  his  death  and  then  to  deliver  it  to  the 
defendants.    Hiram  Corey  died  in  September,  1913,  when  the 
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bank  as  directed  delivered  the  deed,  followed  by  the  iiLstitu- 
tion  of  this  action. 

The  trial  court  found  that  the  contract  between  the  father 
of  plaintiffs  and  Hiram  and  Rose  Corey  had  been  made  upon 
an  adequate  consideration  to  the  respective  parties  thereto, 
but  further  found  that  Elfrida  Corey  never  had  notice  or 
knowledge,  actual  or  otherwise,  of  the  making,  existence,  or 
terms  of  said  contract  until  after  the  death  of  her  husband ; 
that  while  said  contract  was  just  and  reasonable  when  made, 
it  inherently  became  unjust  to  the  defendant  widow  and 
child;  that  it  was  terminated  by  the  marriage  of  Hiram  Corey 
and  the  defendant  Elfrida,  in  May,  1901,  and  that  by  reason 
of  such  marriage  and  the  birth  of  issue  therefrom  the  deed  of 
gift  to  the  wife  and  child  cannot  be  regarded  as  a  violation 
of  the  contract.  Accordingly  judgment  was  entered  for  the 
Sefendants,  from  which  the  plaintiffs  have  appealed. 

It  is  evident  from  the  record  before  us  that  the  judgment 
of  the  court  below  was  impelled  by  a  consideration  of  the  case 
of  Owens  v.  McNally,  113  Cal.  444,  [33  L.  R.  A.  369,  45  Pac. 
710],  and  in  our  opinion  that  case  is  decisive  of  the  case  at 
bar. 

In  the  case  cited  the  facts  were  substantially  these:  One 
Lawrence  McNally,  aged  fifty-four  years,  represented  to  his 
niece,  Maria  B.  Owens,  that  he  had  property  but  no  one  to 
care  for  him,  and  that  if  she  would  leave  her  home  and  parents 
and  thereafter  live  with  and  care  for  him,  he  would  bequeath 
to  her  all  property  which  he  might  own  at  the  time  of  his 
death.  McNally  died  intestate,  and  the  niece  instituted  an 
action  against  the  widow  and  other  heirs  for  specific  perform- 
ance of  the  agreement.  Mr.  Justice  Henshaw,  the  author  of 
the  opinion  in  that  case,  after  a  very  able  and  clear  discus- 
sion of  principle  and  authority  bearing  upon  the  law  and  the 
facts  of  the  case — ^which  latter  were  in  all  their  essential  fea- 
tures the  same  as  those  in  this  case— concluded  and  declared 
that  while  a  man  ordinarily  may  make  a  valid  agreement 
binding  himself  to  dispose  of  his  property  in  a  particular  way 
by  last  will  and  testament,  which  a  court  of  equity  will  specifi- 
cally enforce  by  treating  his  heirs  as  trustees,  and  compelling 
them  as  such  to  convey  the  property  according  to  the  contract, 
nevertheless  such  a  contract  will  not  be  specifically  enforced 
where  the  man  marries  after  making  it,  leaving  his  wife  in 
ignorance  thereof,  as  marriage  under  such  circumstances  is 
sufficient  to  warrant  the  court  in  withholding  equitable  relief. 


Digitized  by 


Google 


196  Sabgent  v.  Corby.  [34  Cal.  App. 

There  is  nothing  in  the  facts  of  the  case  at  bar  differen- 
tiating it  from  the  McNally  case  save  and  except  that  they 
present,  in  our  opinion,  a  stronger  reason  for  the  application 
of  the  rule  there  laid  down ;  for  in  addition  to  the  rights  of  a 
wife  and  widow  there  involved,  we  have  here  the  rights  of  a 
minor  child.  Here  too  the  equities  of  the  defendants  are 
more  potent  than  those  in  the  McNally  case.  The  marriage 
was  not  only  fruitful,  but  endured  twelve  years  as  against 
eight  months  in  the  McNally  case;  the  defendants  here  are 
widow  and  minor  child ;  there  they  were  widow  and  collateral 
relatives,  so  that  whatever  may  be  said  with  reference  to  the 
equities  of  the  plaintiffs  in  the  present  case,  they  certainly  are 
not  superior,  nor  even  equal,  to  those  of  the  defendants. 

Counsel  for  the  appellants  argue  that  the  rule  laid  down  in 
the  McNally  case  is  mere  dictum,  We  do  not  so  consider  it. 
The  point  was  necessarily  decided  in  that  case,  and  the  rule 
has  since  been  followed  in  many  similar  cases  that  have  arisen 
in  California  and  other  jurisdictions,  and  its  correctness  re- 
iterated and  reaffirmed.  (McCahe  v.  Healy,  138  Cal.  81, 
[70  Pac.  1008] ;  Flood  v.  Templeton,  148  Cal.  374,  [83  Pac. 
148] ;  Rogers  V.  ScTdotterhack,  167  Cal.  35,  [138  Pac.  728] ; 
8t&wart  V.  8mit\  6  Cal.  App.  152,  [91  Pac.  667] ;  Barry  v. 
Beamer,  8  Cal.  App.  200,  [96  Pac.  373] ;  UUlon  v.  Gray,  87 
Kan.  129,  [123  Pac.  878] ;  Bernard  v.  Benson^  58  Wash.  191, 
[137  Am.  St.  Rep.  1051,  108  Pac.  439].) 

Appellants  suggest  that  as  the  value  of  the  property  in- 
volved is  large,  and  it  having  been  found  ineqaitable  to  im- 
press a  trust  upon  all  of  it  in  their  favor,  some  equitable  divi- 
sion according  to  the  equities  of  the  parties  should  have  been 
made.  To  do  so  would  be  to  make  and  enforce  a  contract 
different  from  the  one  made  by  the  parties,  and  the  trial  court 
of  course  had  no  power  to  do  any  such  thing. 

The  only  other  question  presented  for  consideration  is  the 
ruling  of  the  trial  court  denying  the  motion  of  plaintiffs  to 
amend  their  complaint  by  setting  up  the  alleged  execution 
of  a  joint  will  by  Hiram  and  Rose  Corey  in  favor  of  plain- 
tiffs, which  will,  it  is  claimed,  was  not  revoked  during  the  life 
of  Rose  Corey.  The  purpose  of  the  amendment  was  to  raise 
the  issue  as  to  whether  or  not  after  the  execution  of  such 
alleged  joint  will  it  was  within  the  power  of  Hiram  Corey,  by 
a  subsequent  marriage  or  by  means  of  a  deed  of  gift  to  his 
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wife  and  danghter,  to  divert  the  property  here  claimed  in  a 
course  contrary  to  the  provision  of  such  joint  will,  it  being 
the  daim  of  the  plaintiffs  that  the  joint  will  constituted  an 
executed  covenant  by  the  Coreys  to  stand  seised  for  the  bene- 
fit of  the  Littlefields,  who  thereby  acquired  vested  rights  in 
the  property.  The  reply  of  respondents  to  this  contention — 
which  we  think  is  complete — ^is  that  the  proposed  amendment 
presented  a  new  cause  of  action,  namely,  the  assertion  of 
rights  under  a  supposed  executed  testamentary  contract  made 
in  1889  between  Hiram  and  Bose  Corey,  whereas  the  cause  of 
action  pleaded  and  tried  was  wholly  founded  on  the  alleged 
executed  contract  of  1871,  to  which  the  two  Coreys  and 
Charles  Littlefield  were  parties.  And  furthermore,  even  ad- 
mitting that  the  execution  of  the  mutual  will  was  proven,  it 
does  not  appear  that  it  was  the  result  of  a  contract  between 
Hiram  and  Rose  Corey,  or  was  intended  by  them  to  be  irrev- 
ocable.    {Estate  of  Learned,  156  Cal.  309,  [104  Pac.  315].) 

Upon  the  whole,  we  are  of  the  opinion  that  the  refusal  of 
the  court  to  permit  the  proposed  amendment  was  a  proper 
exercise  of  discretion,  and  should  not  be  disturbed. 

The  judgment  appealed  from  is  affirmed. 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  23, 1917. 


[Civ.  No.  1813.    Second  Appellate  District. — June  26,  1917.] 

WALTER  A.  EMMETT,  Jr.,  Respondent,  v.  W.  H.  COONS, 

Appellant. 

Appeal  from  Judgment — Alternative  Method — Typewritten  Record 
Of  Judgment-roll. — ^Upon  an  appeal  taken  from  a  judgment  under 
the  alternative  method,  it  is  not  required  that  the  judgment-roll  be 
printed,  but  the  same  may  be  typewritten. 

Id.  —  Novation  —  Release  op  Original  Debtor.  —  A  release  of  the 
original  debtor  is  essential  to  a  contract  of  novation. 
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Id. — SuFFioiENOT  OF  EviDSNGB. — In  this  action  to  rocoyer  upon  an  al- 
leged agreement  of  novation^  it  ia  held  that  from  the  record  aa 
presented  it  cannot  be  said  that  the  finding  of  a  release  of  the 
original  debtor  is  not  supported  by  the  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kem 
County.    Howard  A.  Peairs,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  H.  Bell,  and  E.  F.  Brittan,  for  Appellant. 

E.  L.  Foster,  and  Chas.  A.  Bamhart,  for  Respondent. 

CONRET,  P.  J.— The  defendant  appeals  from  the  judg- 
ment and  contends  that  the  judgment  should  be  reversed  on 
grounds  of  insufficiency  of  the  evidence  to  support  the  findings. 

The  only  records  filed  herein  are  a  typewritten  reporter's 
transcript  settled  and  allowed  by  the  judge,  and  the  typewrit^ 
ten  clerk  *s  transcript  certified  by  the  clerk  of  the  court  below. 
The  judgment-roll  has  not  been  printed  and  it  is  not  before 
the  court  in  the  form  required  by  law.  {McKinneU  v.  Har^ 
sen,  ante,  p.  76,  [167  Pac.  887] .)  By  assuming  the  existence  of 
the  record  as  counsel  assume  it  in  their  argument,  we  learn  that 
the  action  was  brought  by  the  plaintiff  as  assignee  of  several 
creditors  of  Warren  Barnes  against  the  defendant  Coons  under 
an  alleged  agreement  of  novation  whereby  Coons  was  substi- 
tuted as  debtor  instead  of  Barnes.  It  is  conceded  that  there 
was  no  agreement  in  writing,  and  it  is  claimed  by  appellant 
that  the  evidence  failed  to  show  a  release  of  Barnes  by  his  origi- 
nal  creditors.  Such  release  would  be  necessary  to  make  a  nova- 
tion substituting  a  new  debtor.  (Civ.  Code,  sec.  1531,  subd. 
2 ;  sec.  2794,  subd.  3.) 

Counsel  for  appellant  in  their  brief  have  quoted  some  por- 
tions of  the  testimony  and  thereby  have  attracted  our  atten- 
tion to  '*such  portions  of  the  record  as  they  desire  to  call  to 
the  attention  of  the  court."  (Code  Civ.  Proc,  sec.  953c.)  It 
may  be  conceded  that  the  testimony  quoted  does  not  show  any 
release  of  the  original  debtor  by  his  creditors.  This,  how- 
ever, does  not  enable  us  to  say  that  there  is  no  such  evidence, 
when  we  observe  also  by  reading  the  same  brief  that  there 
was  other  evidence  on  the  subject  which  they  did  not  quote. 
Thus  they  refer  us  to  the  testimony  of  Warren  Barnes  and 
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Bflsure  us  that  it  fails  to  show  that  he  was  released  by  the 
creditors.  They  tell  us  that  this  testimony  commences  on 
page  81  of  the  transcript,  but  their  quotations  give  only  cer- 
tain parts  of  pages  100  to  103.  They  do  not  tell  us  that  these 
quotations  are  the  only  portions  of  the  testimony  of  Barnes 
bearing  upon  the  question  argued.  Again,  they  tell  us  that 
the  testimony  introduced  by  the  defendant  is  in  contradiction 
to  that  oflfered  by  the  plaintiff.  Then,  instead  of  quoting?  the 
testimony  on  which  they  rely,  they  give  us  a  statement  of 
counsel  for  appellant  purporting  to  outline  what  the  testi- 
mony of  the  defendant's  witnesses  ''shows.''  This  is  one  of 
those  numerous  cases  in  which  the  supreme  court  and  the 
courts  of  appeal  are  asked  to  waste  their  time  in  digging 
through  records  not  presented  as  required  by  law,  in  order 
to  reverse  judgments.  With  hundreds  of  cases  waiting  for 
decision,  the  interests  of  justice  do  not  demand,  and  it  scarcely 
can  be  said  that  those  interests  permit,  us  to  delay  the  deci- 
sion of  the  cases  in  waiting  while  we  make  up  statements  and 
attempt  to  analyze  records  that  are  not  properly  presented. 
In  this  case  there  has  been  a  more  extensive  quotation  of  evi- 
dence by  counsel  for  respondent,  who  deemed  it  not  safe  to 
rely  upon  the  fact  that  the  record  was  not  suflSciently  pre- 
sented on  the  other  side.  Prom  the  evidence  quoted  in  the 
brief  for  respondent,  we  learn  that  there  were  meetings  of 
creditors  of  Barnes,  at  one  or  more  of  which  meetings  the  de- 
fendant Coons  was  present.  The  witnesses  failed  to  give  the 
names  of  all  the  creditors  who  were  present,  but  apparently 
there  were  more  than  the  number  whose  assigned  claims  are 
represented  by  the  plaintiff  in  this  action.  Counsel  admit 
that  it  was  stipulated  that  the  amounts  of  the  claims  as  set 
forth  in  the  complaint  are  not  in  question.  One  of  the  wit- 
nesses testified  that  "it  was  finally  agreed  by  everybody  pres- 
ent that  they  would  accept  twenty  per  cent  reduction,  and 
accept  Mr.  Coons'  proposition  and  look  to  Mr.  Coons  for  their 
money."  In  one  instance  a  suit  which  had  been  commenced 
against  Barnes  was,  in  accordance  with  that  agreement,  dis- 
missed, and  in  other  instances  the  creditors  transferred  their 
accounts  to  the  name  of  Coons.  While  the  testimony  thus 
developed  by  the  brief  of  respondent  might  well  be  more  defi- 
nite in  some  details,  it  does  tend  to  support  the  finding  which 
counsel  have  chosen  to  discuss,  and  we  are  unable  to  say  that 
the  findings  are  not  supported  by  the  evidence. 
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We  have  discussed  the  principal  proposition  upon  which 
appellant  relies  for  a  reversal.  The  other  propositions  re- 
ferred to  in  the  brief  are  subsidiary  to  the  principal  one  and 
as  presented  are  not  sufiScient  to  sustain  the  appeaL 

The  judgment  is  affirmed. 

James,  J.,  and  Works,  J.,  pro  tern,,  concurred* 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  July  25,  1917,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment  in 
the  district  court  of  appeal,  was  denied  by  the  supreme  court 
on  August  23,  1917,  and  the  following  opinion  then  rendered 
thereon : 

THE  COURT. — In  denying  the  application  for  a  hearing 
in  this  court,  we  deem  it  proper  to  say  that  we  disapprove  the 
statement  in  the  opinion  that  because  the  judgment-roll  was 
not  printed,  **it  is  not  before  the  court  in  the  form  required 
by  law."  We  have  already  expressed  our  view  on  this  ques- 
tion, in  denying  a  hearing  in  this  court  of  the  case  of  McKin^ 
nell  V.  Hansen,  ante,  p.  76,  [167  Pac.  887],  referred  to  in  the 
opinion.  The  opinion,  however,  shows  that  in  deciding  the 
case  the  court  did  assume  the  existence  of  a  proper  record  of 
the  judgment-rolL 


[CIt.  No.  1919.    Second  Appellate  District.— June  26,  1917.] 

CORA   SAXON,   Respondent,   v.   BUCKEYE   MANUFAC- 
TURING COMPANY  (a  Corporation),  Appellant. 

OoNTRACT  —  Agreement  to  Loan  Money  —  Mortgage  on  Purchased 
Automobile — Defective  Execution — Recovery  of  Money. — Where 
an  automobile  manufacturing  companj,  desiring  to  make  the  sale  of 
a  motor  truck,  agreed  with  the  plaintiff  that  if  she  would  advance 
a  certain  sum  of  money  to  the  proposed  purchaser  to  enable  him  to 
make  the  purchase,  the  plaintiff  should  be  protected  by  a  first 
chattel  mortgage  on  the  truck,  which  she  did,  and  the  mortgage  on 
the  truck  was  executed  informally  and  unacknowledged,  the  plaintiff 
had  the  right  to  refuse  to  accept  the  mortgage  and  to  insist  on  tho 
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correction  of  its  execution,  and  where  the  correction  was  not  made, 
the  plainti£F  was  entitled  to  recover  the  money  advanced  from  the 
company. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
Sidney  N.  Reeve,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  courts 

Edward  M.  Selby,  for  Appellants 

Leaf  &  Pughy  for  Respondent 

JAMES,  J. — Appeal  by  the  defendant  from  a  judgment 
entered  in  accordance  with  the  prayer  of  plaintiff's  complaint, 
and  from  an  order  made  in  the  trial  court  denying  to  the  de- 
fendant a  new  trial.  The  judgment-roll  is  included  in  the 
transcript  and  the  evidence  heard  at  the  trial  is  presented  by 
bill  of  exceptions. 

Plaintiff  by  this  suit  sought  to  recover  the  sum  of  five  hun- 
dred dollars,  with  interest,  alleged  to  have  been  deposited  with 
the  defendant  under  the  terms  of  a  certain  agreement.  The 
cause  of  action  is  in  the  main  stated  in  paragraph  II  of  plain- 
tiff's complaint,  which  paragraph  reads  as  follows: 

"That  on  the  26th  day  of  July,  1912,  in  the  City  of  Los 
Angeles,  County  of  Los  Angeles,  State  of  California,  plaintiff 
deposited  in  the  hands  of  defendant  the  sum  of  five  hundred 
dollars  ($500.00)  and  authorized  defendant  to  lend  said  five 
hundred  dollars  ($500.00)  to  one  Ray  S.  Carrothers  upon  the 
defendant  procuring  and  delivering  to  plaintiff  the  promis- 
sory note  of  said  Ray  S.  Carrothers,  executed  to  plaintiff,  for 
five  hundred  dollars  ($500.00),  payable  six  (6)  months  from 
the  date  of  the  execution  thereof,  and  secured  by  a  chattel 
mortgage  on  a  certain  automobile  truck  that  defendant  in- 
formed plaintiff  was  to  be  purchased  by  said  Ray  S.  Car- 
rothers from  defendant ;  and  defendant  agreed  to  make  said 
loan  in  the  manner  above  stated,  and  not  otherwise,  and 
agreed  to  return  said  sum  of  five  hundred  dollars  ($500.00) 
to  plaintiff  within  a  reasonable  time  after  July  26,  1912,  if 
said  loan  was  not  made  in  the  manner  above  stated." 

It  is  claimed,  in  the  first  place,  that  the  evidence  is  insuffi- 
cient to  support  the  findings  made  by  the  trial  judge.    The 
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evidence  showed  that  in  1912  the  plaintiff,  having  thereto- 
fore entered  into  a  contract  with  the  defendant  by  which  the 
plaintiff  acquired  the  right  to  market  automobiles  manufac- 
tured by  defendant  within  certain  territory  in  the  state  of 
California,  desired  to  bring  to  an  end  her  business  relations 
with  defendant.  The  full  time  fixed  by  the  agreement  be- 
tween the  parties  had  not  then  expired  and  defendant  sent  to 
California  its  agent  for  the  purpose  of  endeavoring  to  adjust 
matters  with  the  plaintiff  so  that  her  desire  to  be  released 
from  her  contract  might  be  accomplished.  This  agent,  deal- 
ing mainly  with  the  attorney  for  the  plaintiff,  arrived  at  an 
agreement  which  was  reduced  to  writing.  This  agreement 
embodied  a  number  of  provisions  which  related  to  the  dis- 
position to  be  made  of  automobiles  and  trucks  theretofore 
ordered  from  the  defendant  by  the  plaintiff.  The  cause  of 
action  here  sued  upon  arose  by  reason  of  the  claim  of  the 
plaintiff  that  the  defendant  had  failed  to  comply  with  cer- 
tain conditions  made  respecting  the  matter  set  forth  in 
paragraph  7  of  the  settlement  agreement.  We  quote  that 
paragraph:  **7.  Inasmuch  as  said  Buckeye  Manufacturing 
Company  is  disposing  of  or  is  intending  to  dispose  of  the 
truck  included  in  said  carload  above  mentioned,  Mrs.  Saxon 
agrees  to  make  a  loan  to  the  purchaser  of  said  truck,  Mr.  Ray 
S.  Carrothers,  in  the  sum  of  $500.00,  so  that  said  Carrothers 
can  pay  to  said  Buckeye  Manufacturing  Company  the  balance 
of  the  purchase  price  of  said  truck  in  full,  said  loan  to  be 
represented  by  a  promissory  note  made  by  said  Carrothers, 
due  six  months  after  its  date,  bearing  interest  at  7%  per  an- 
num from  its  date,  which  promissory  note  shall  be  secured  by 
chattel  mortgage  on  said  truck,  executed  by  said  Carrothers 
in  the  form  already  agreed  upon  and  already  executed  by  said 
Carrothers.*'  The  evidence  showed  that  as  to  the  particular 
truck  mentioned  in  the  foregoing,  the  defendant  company  de- 
sired to  complete  the  sale  thereof  to  Carrothers,  but  were  not 
prepared  to  do  so  until  one  thousand  one  hundred  dollars,  in 
addition  to  the  five  hundred  dollars  to  be  advanced  by  the 
plaintiff,  was  paid  on  account  of  the  purchase  price.  On 
July  26,  1912,  the  plaintiff  delivered  her  check  for  five  hun- 
dred dollars  to  the  defendant  and  the  following  receipt  was 
issued  to  her: 

"Received  from  Mrs.  Cora  Saxon  check  to  the  order  of 
Buckeye  Mfg.  Company  for  five  hundred  dollars,  being  the 
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amount  agreed  to  be  loaned  by  Mrs.  Saxon  to  Bay  S.  Car- 
rothers,  for  six  (6)  months  at  7  per  cent  interest,  on  note  to 
be  secured  by  chattel  mortgage  on  Lambert  truck,  in  accord- 
ance with  agreement  dated  July  24,  1912.  In  case  said  loan 
is  not  made  to  Carrothers,  said  check  for  $500.00  shall  be  re- 
turned to  Mrs.  Saxon. 

**  (Signed)    The  Buckets  Mpo.  Co. 
*'J.  E.  Burke." 

At  the  time  this  receipt  was  issued  the  defendant  had  not 
completed  the  deal  with  Carrothers,  in  that  Carrothers  had 
not  yet  secured  the  one  thousand  one  hundred  dollars  which 
he  was  to  pay  in  cash  and  which  he  was  arranging  to  borrow 
on  the  security  of  some  real  estate.  Meanwhile  plaintiflf's 
attorney,  being  consulted  by  the  agent  of  defendant,  had  fur- 
nished to  the  defendant's  agent  a  form  of  chattel  mortgage 
to  be  executed  by  Carrothers.  The  testimony  of  the  attorney 
for  the  plaintiff  who  acted  in  the  negotiations  with  defend- 
ant's agent  was  to  the  effect  that  he  did  not  superintend  the 
further  making  of  the  chattel  mortgage  in  any  way ;  that  he 
prepared  the  form  and  delivered  it  to  defendant's  agent  that 
the  latter  might  have  it  executed  in  such  a  way  as  to  furnish 
to  the  plaintiff  the  security  for  five  hundred  dollars  in  ac- 
cordance with  the  agreement  hereinbefore  referred  to.  There 
was  some  conflict  in  the  testimony  upon  this  point,  the  defend- 
ant's agent  claiming  that  the  attorney  did  supervise  and 
direct  the  further  attaching  of  the  signature  of  Carrothers  to 
the  document ;  but  in  view  of  the  conflict  we  must  assume  the 
correctness  of  the  testimony  introduced  by  the  plaintiff  on  all 
points.  It  does  appear  that  after  the  plaintiff  had  delivered 
her  check  for  five  hundred  dollars  to  the  defendant  and  the 
form  of  chattel  mortgage  had  been  placed  in  defendant's 
hands  for  execution  by  Carrothers,  the  latter  document  was 
not  delivered  to  the  plaintiff  or  her  attorney  until  Septem- 
ber of  the  same  year.  At  that  time  defendant  wrote  to  the 
plaintiff : 

**  We  are  inclosing  you  herewith  the  Ray  S.  Carrothers  mort- 
gage notes,  Mr.  Carrothers  having  just  sent  in  the  remainder 
of  his  settlement  on  the  truck.  We  are  sending  you  this  in 
care  of  Mr.  Bacheler  and  presume  it  will  be  necessary  for 
you  to  have  the  same  recorded  at  once. 

**  Yours  very  truly, 
'*Thb  Buckeye  Mfg.  Company, 
"J.  E.  Bubkb." 
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Upon  examining  the  documents  forwarded  by  defendant 
with  the  letter  above  quoted,  the  attorney  found  that  Car- 
rothers  had  signed  on  the  face  of  the  mortgage  the  note  set 
out  therein,  that  he  had  not  attached  his  signature  in  the 
usual  place  at  the  foot  of  the  mortgage  at  all,  and  that  the 
only  other  place  where  his  signature  appeared  was  as  attached 
to  the  affidavit  at  the  foot  of  the  mortgage,  made  in  accord- 
ance with  the  provisions  of  section  2957  of  the  Civil  Code. 
While  that  matter  has  not  been  specially  adverted  to  in  the 
briefs,  we  also  note  that  the  document  did  not  have  attached 
at  that  time  any  acknowledgment  by  the  mortgagor  which 
would  entitle  it  to  be  recorded.  Immediately  upon  receiving 
the  letter  and  the  inclosures  from  the  defendant,  plaintiff's 
attorney  wrote  to  defendant,  calling  attention  to  the  fact 
that  the  note  of  Carrothers  should  have  been  executed  in 
separate  form  from  the  mortgage,  and  that  Carrothers,  in 
order  to  properly  attest  the  mortgage,  should  have  signed  it 
in  the  usual  place.  He  further  called  attention  to  the  fact 
that  the  mortgagee  had  not  joined  in  the  affidavit  required. 
The  plaintiff  at  that  time  not  being  a  resident  of  California, 
her  attorney  gave  in  this  letter  her  address,  which  was  at  a 
place  in  Colorado.  In  this  letter,  which  was  dated  September 
10th,  the  attorney  stated  to  defendant:  **I  do  not  think  you 
are  authorized  to  use  Mrs.  Saxon's  money  until  a  duly  exe- 
cuted mortgage  has  been  recorded  here  and  the  note  referred 
to  in  the  mortgage  delivered  to  Mrs.  Saxon."  The  mort- 
gage was  returned  to  the  defendant  and  the  defendant  for- 
warded it  to  Mrs.  Saxon  in  Colorado,  and  she  signed  the  affi- 
davit, which  had  previously  been  signed  by  Carrothers.  The 
mortgage  was  still  without  the  signature  of  Carrothers  affixed 
in  the  usual  place ;  and  there  was  no  separate  note  aside  from 
that  appearing  in  the  mortgage  itself.  On  September  16th 
defendant  wrote  to  plaintiff's  attorney  in  Los  Angeles: 
**  Replying  to  yours,  we  have  to-day  sent  the  mortgage  to  Mrs. 
Saxon  at  Colorado  Springs  and  requested  her  to  follow  in- 
structions in  your  letter  which  accompanies  same  and  return 
it  to  you  promptly.  Mr.  Carrothers'  address  is  Surrey,  Cal., 
and  as  soon  as  you  receive  the  mortgage  back  from  Mrs. 
Saxon  will  you  kindly  address  a  letter  to  Carrothers  request- 
ing him  to  come  in  and  sign  same  and  at  the  same  time  a  note 
in  conformity  with  the  note  in  the  mortgage  and  turn  same 
over  to  Mrs.  Saxon."    The  reply,  made  early  in  October,  to 
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this  letter  by  plaintiff's  attorney  was  that  he  had  written  to 
Carrothers,  but  that  Carrothers  had  not  appeared.  He  added: 
**0f  course,  we  are  holding  the  Buckeye  Manufacturing  Com- 
pany until  the  note  and  also  the  chattel  mortgage  are  fully 
completed."  Considerable  correspondence  followed  between 
defendant  and  the  plaintiff.  Carrothers  never  did  appear 
and  sign  the  documents.  Plaintiflf 's  attorney  at  all  times  in- 
sisted in  his  letters  to  the  defendant  that  he  would  refuse 
to  accept  the  mortgage  in  the  condition  it  was,  but  would 
insist  upon  the  five  hundred  dollars  being  returned  to  the 
plaintiff.  Defendant  finally  insisted  on  its  part  that  it  had 
fully  complied  with  its  agreement ;  whereupon  this  action  was 
commenced.  We  have  already  indicated  that  there  was  some 
conflict  between  the  testimony  given  by  defendant's  agent 
Burke  and  that  given  by  the  attorney  for  the  plaintiff  as  to 
the  circumstances  relating  to  the  mitter  of  the  execution  of 
the  chattel  mortgage  at  the  time  the  form  was  prepared  by 
the  attorney.  The  letters  written  by  the  defendant  during 
the  time  that  the  matter  was  in  the  stage  of  active  dispute 
indicated  that  it  had  not  considered  its  duty  at  an  end  when 
it  offered  to  the  plaintiff  the  mortgage  of  Carrothers  in  its 
imperfect  condition.  However,  we  agree  wholly  with  the 
contention  of  respondent  as  to  the  obligations  assumed  by  the 
defendant  under  its  agreement  with  the  plaintiff.  At  the 
time  the  agreement  was  entered  into  respecting  the  loan  of 
five  hundred  dollars  to  be  made  by  the  plaintiff  to  Carrothers, 
the  defendant  had  the  truck  in  its  possession,  it  had  not  com- 
pleted the  sale  to  Carrothers  and  was  wholly  in  a  position 
to  protect  itself  from  loss.  It  assumed  the  duty  voluntarily, 
in  consideration  that  the  plaintiff  would  make  the  five  hun- 
dred dollar  loan,  of  seeing  to  it  that  the  plaintiff  was  pro- 
tected by  security  in  the  form  of  a  first  chattel  mortgage 
against  the  truck.  The  making  of  the  mortgage  was  in  the 
hands  of  the  defendant,  and,  according  to  the  testimony  of- 
fered for  the  plaintiff,  the  only  thing  the  latter 's  attorney  did 
was  to  indicate  a  form  of  mortgage  which  would  be  satis- 
factory to  his  client.  The  receipt  issued  to  the  plaintiff  when 
she  delivered  her  check  for  five  hundred  dollars  provided  that 
the  money  should  be  returned  to  her  in  the  event  the  loan 
was  not  made,  and  this  condition  was  one  which  was  clearly 
impressed  upon  the  whole  transaction,  as  shown  by  other  evi- 
dence.   There  was  no  material  dispute  but  that  under  the 
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agreement  as  made  the  five  hundred  dollars  of  Mrs.  Saxon 
was  not  to  be  applied  on  account  of  the  purchase  by  Car- 
rothers  of  the  truck  from  the  defendant,  unless  Carrothers 
secured  more  cash  to  put  with  the  money.  If  he  had  not 
secured  the  additional  cash,  there  would  have  been  no  sale 
of  the  truck,  and  consequently  there  would  be  no  transac- 
tion upon  which  the  five  hundred  dollars  of  the  plaintiff 
could  properly  be  applied.  Necessarily  in  that  contingency 
it  was  understood  that  Mrs.  Saxon  should  have  her  check 
returned.  As  it  developed,  however,  Carrothers  did  raise 
the  additional  one  thousand  one  hundred  dollars,  and  the  de- 
fendant got  full  payment  for  the  truck.  Did  it  on  its  behalf 
properly  secure  the  plaintiff  for  her  advancement  in  the  way 
it  agreed  to  do?  Counsel  for  appellant  argues  that  the  mort- 
gage as  made  by  Carrothers  was  good  in  law  and  could  be 
enforced.  Assuming  the  correctness  of  this  position,  we  do 
not  think  that  the  plaintiff  was  obliged  to  accept  a  mortgage 
executed  in  such  an  informal  way  as  this  one  was,  particularly 
as  to  the  failure  of  Carrothers  to  sign  the  mortgage  in  the 
ordinary  and  usual  place.  There  is  no  doubt  that  the  note, 
being  signed  in  the  body  of  the  mortgage,  was  a  good  note 
and  enforceable;  and  yet  in  the  ordinary  and  usual  comple- 
tion of  such  a  mortgage  transaction  the  mortgagee  is  given  the 
original  note  separately  and  a  copy  thereof  is  embodied  in  the 
mortgage.  We  have  said,  and  we  repeat,  that  we  think  that, 
even  though  it  be  admitted  that  the  mortgage  as  between  the 
parties  could  be  enforced  by  action  (and  counsel  for  appel- 
lant has  some  substantial  authority  sustaining  such  a  posi- 
tion), the  mortgagee  was  wholly  justified  in  refusing  to 
accept  an  instrument  executed  in  a  way  so  divergent  from 
the  common  and  ordinary  method.  She  had  a  right  to  insist, 
as  she  did,  upon  the  correction  of  the  document,  and  the  bur- 
den rested  upon  the  defendant  under  its  agreement  to  see 
that  her  request  was  complied  with.  We  have  called  attention 
to  the  fact  that  the  chattel  mortgage  was  not  acknowledged 
by  the  mortgagor.  This,  under  the  provisions  of  section  2957 
of  the  Civil  Code,  would  have  prevented  its  recordation,  and 
80  deprived  the  plaintiff  of  the  protection  given  her  by  the 
notice  which  such  recordation  would  afford  as  against  further 
encumbrancers  or  purchasers  from  Carrothers.  The  prop- 
erty involved  was  property    peculiarly  susceptible  of  being 
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transferred  from  one  place  to  another  and  which  could  easily 
be  disposed  of  or  further  encumbered. 

Counsel  for  appellant  insists  that  the  court  committed  error 
in  admitting  the  correspondence  which  passed  between  plain- 
tiff's attorney  and  the  defendant  touching  the  matter  of  the 
execution  of  the  mortgage.  That  correspondence  was  compe- 
tent, material,  and  very  pertinent  to  show  the  continued 
objection  made  by  the  plaintiff  to  the  mortgage  tendered  her, 
and  that  she  did  not  by  any  form  of  acquiescence  accept  the 
same  as  suflBcient.  The  correspondence  from  the  defendant 
in  reply  was  competent  to  make  a  complete  statement  of  the 
matters  discussed  and  to  show,  by  inference  at  least,  that 
the  defendant  did  not  until  very  late  in  the  course  of  the 
correspondence  contend  but  that  a  duty  still  rested  upon  it 
to  see  that  the  mortgage  was  executed  in  form  as  required 
by  the  plaintiff.  The  court  by  its  findings  determined  that 
the  contract  as  made  was  as  plaintiff  had  alleged  it  to  be. 
Necessarily  this  conclusion  excludes  all  notion  or  idea  that  the 
contract  was  of  any  other  kind,  or  that  the  breach  alleged 
to  have  been  committed  by  the  defendant  was  of  any  different 
kind  than  the  afSrmative  findings  showed  it  to  be.  It  was 
therefore  unnecessary  to  make  particular  findings  as  to  cer- 
tain matters  touching  the  same  issue  and  which  were  set 
forth  in  the  answer  made  by  the  defendant. 

We  have  examined  all  of  the  points  presented  by  appellant 
from  which  it  is  argued  that  a  reversal  should  be  ordered,  and 
we  cannot  concede  that  they  possess  the  merit  claimed  for 
them. 

The  judgment  and  order  are  affirmed, 

Conrey,  P.  J.,  and  Works,  J.,  pro  tern.,  concurred. 
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[Civ.  No.  2380.     Second  Appellate  Diitrict.— June  20,  1917.] 

P.  J.  O'DONNELL,  Petitioner,  v.  SUPERIOR  COURT  OP 
LOS  ANGELES  COUNTY  et  al.,  Respondents. 

Justice's  Couet  Appeal  —  Exception  to  Suppicienct  of  Subetibs  — 
Continuance  op  Justification — Jurisdiction. — A  justice's  court 
is  without  jurisdiction  to  continue  the  matter  of  the  justification  of 
sureties  on  an  undertaking  on  appeal,  where  the  sureties  appear 
within  the  statutory  time  and  are  found  to  be  insufficient,  and  the 
superior  court  acquires  no  jurisdiction  of  the  appeal  by  the  accept- 
ance by  the  justice  on  the  day  to  which  the  matter  was  continued  of 
a  sum  of  money  in  lieu  of  the  undertaking. 

APPLICATION  for  a  Writ  of  Prohibition  originally  made 
to  the  District  Court  of  Appeal  for  the  Second  Appellate  Dis- 
trict to  restrain  the  Superior  Court  from  proceeding  with  a 
Justice's  Court  appeal. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  N.  Swenson,  for  Petitioner. 

H.  B.  Qleason,  for  Respondents. 

JAMES,  J. — ^In  this  proceeding  a  writ  of  prohibition  is 
sought  requiring  the  superior  court  to  desist  from  proceeding 
further  in  a  certain  cause  which  was  attempted  to  be  brought 
into  said  superior  court  by  appeal  from  the  judgment  of  a 
justice  of  the  peace.  The  petition  sets  forth  that  after  judg- 
ment had  been  entered  in  the  justice's  court  in  favor  of  this 
petitioner  as  plaintiff,  the  defendant  in  that  action,  the  Mo- 
lander  Power  Company,  a  corporation,  on  the  fifth  day  of 
April,  1917,  served  and  filed  notice  of  appeal,  and  on  the  same 
day  filed  an  undertaking  on  appeal;  that  on  the  same  day 
the  plaintiff,  this  petitioner,  served  on  the  attorney  for 
the  defendant  there  a  notice  in  writing  excepting  to  the  suffi- 
ciency of  the  sureties;  that  the  attorney  for  that  defendant 
resided  in  the  city  of  Long  Beach,  which  was  a  distance  of 
about  twenty  miles  from  the  city  of  Los  Angeles,  and  that  the 
notice  of  exception  to  sureties  was  served  by  being  deposited 
in  the  United  States  postoflBce  in  the  city  of  Los  Ancreles, 
properly  addressed  and  the  postage  prepaid ;  that  thereafter, 
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on  the  eleventh  day  of  April,  1917,  being  the  sixth  day  after 
the  mailing  as  aforesaid  of  the  notice  of  exception,  the  sure- 
ties on  the  undertaking  appeared  in  the  justice's  court  and 
were  examined  as  to  their  property  and  were  found  to  be  in- 
sufficient ;  that  no  other  sureties  were  offered  at  that  time  by 
the  defendant  and  that  the  undertaking  was  rejected  by  the 
justice,  and  that  the  justice  thereupon  made  an  order  continu- 
ing the  matter,  for  the  purpose  of  allowing  a  new  undertaking 
to  be  filed,  to  April  12,  1917 ;  that  on  the  last-named  date  the 
defendant  there,  in  lieu  of  undertaking,  deposited  a  sum  of 
money  which  was  accepted  by  the  justice  and  transmitted  to 
the  superior  court ;  that  thereafter  a  motion  was  made  in  the 
superior  court  to  dismiss  the  appeal  on  the  ground  that  no 
sufficient  undertaking  had  been  given  to  support  the  appeal ; 
that  thereafter  this  motion  was  heard  and  by  the  superior 
court  denied.  In  the  petition  here  presented  it  is  alleged  that 
the  superior  court  threatens  to  and  will,  unless  prohibited 
from  so  doing,  proceed  to  try  the  action  anew,  treating  the 
appeal  as  having  been  properly  perfected.  Alternative  writ 
was  issued  herein  and,  by  way  of  answer,  a  demurrer  has  been 
filed  raising  only  the  issue  of  law  as  to  the  sufficiency  of  the 
facts  stated  in  the  petition  to  warrant  the  relief  demanded. 
We  think  that  the  motion  to  dismiss  the  appeal  should  have 
been  granted.  If  we  assume,  as  is  contended  by  respondent, 
that  the  sureties  appeared  within  time  after  service  of  notice 
of  exception  to  their  sufficiency  (it  being  claimed  that  the  fact 
that  service  was  made  by  mail  to  a  point  twenty  miles  from 
the  city  of  Los  Angeles  entitled  the  appealing  party  to  one 
day  more  than  the  five  specified  in  section  978a  of  the  Code  of 
Civil  Procedure),  still  there  was  no  justification  of  sufficient 
sureties  made  even  within  six  days.  It  is  shown  that  when 
the  sureties  did  appear  on  the  eleventh  day  of  April  they 
failed  to  justify,  and  the  undertaking  was  found  by  the  jus- 
tice to  be  wholly  insufficient,  and  no  other  sureties  or  any 
form  of  undertaking  was  presented  on  that  day  in  lieu  of  the 
one  first  offered.  We  think  that  the  justice's  court  was  with- 
out power  to  make  the  pretended  order  continuing  the  matter 
of  justification  until  April  12th.  We  doubt  the  power  of  the 
justice  to  make  such  an  order  of  continuance  where  the  sure- 
ties have  been  fully  examined  and  found  to  be  insufficient, 
even  though  the  date  fixed  in  the  order  of  continuance  would 
still  fall  within  the  five  days  allowed  by  the  statute  within 
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which  the  appealing  party  was  required  to  furnish  a  good 
undertaking.  However,  the  justice  here  attempted  to  con- 
tinue the  matter  to  April  12th,  which  would  be  the  seventh 
day  after  notice  of  exception,  according  to  the  computation  of 
the  petitioner,  and  the  sixth  day  according  to  the  computa^ 
tion  of  respondent.  In  either  case  the  time  fell  without  the 
limit  fixed  by  law  and  there  was  no  authority  left  in  the  jus- 
tice's  court  to  receive  an  undertaking  or  cash  in  lieu  thereof 
for  the  purpose  of  security  on  the  appeal. 

Peremptory  writ  is  ordered  to  be  issued;  petitioner  to  have 
his  costs. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  23,  1917. 


[CiT.  No.  1580.    Third  Appellate  DiBtrict.— June  28,  1917.] 

THEODORE  J.  STEPHENS  et  al.,  Copartners,  etc.,  Re- 
spondents,  v.  WEYL-ZUCKERMAN  &  COMPANY  (a 

Corporation),  Appellant 

VissELS  —  Lien  pob  Repairs  —  Jxtusdictiok.  —  The  superior  court  is 
without  jurisdiction  of  the  proceeding  to  enforce  the  lien  given  by 
section  813  of  the  Code  of  Civil  Procedure  for  repairs  on  vessels,  as 
to  vessels  in  maritime  use,  since  the  act  of  Congress  of  June  23, 
1910,  giving  a  maritime  lien  on  vessels  for  repairs  enforceable  by  a 
proceeding  in  rem,  and  providing  that  the  act  shall  supersede  all 
state  statutes  conferring  liens  on  vessels  in  so  far  as  they  purport 
to  create  rights  of  action  to  be  enforced  by  proceedings  in  rem 
against  vessels  for  repairs,  has  taken  from  the  state  courts  all  juris- 
diction of  such  proceedings  as  to  repairs  of  such  vessels. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    C.  W.  Norton,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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David  L.  Levy,  and  Campbell,  Weaver,  Shelton  ft  Levy, 
for  Appellant. 

Daniel  Y.  Marceau,  for  Respondents. 

HART,  J. — The  complaint  is  in  three  counts,  it  being  al- 
leged in  each  that  the  defendant  requested  the  plaintiffs  to 
furnish  certain  materials  and  perform  certain  work  upon 
a  certain  gasoline  launch  belonging  to  the  defendant,  and 
"plying  the  waters  of  the  San  Joaquin  River  and  the  tribu- 
taries thereof."  It  is  alleged  that  the  plaintiffs  furnished 
the  materials  for  and  performed  the  work  upon  said  launch 
as  so  requested,  that  the  aggregate  value  of  the  same  is  the 
sum  of  $296.94,  and  that,  although  often  requested  to  do  so, 
the  defendant  has  failed  and  refused,  and  still  fails  and 
refuses,  to  pay  the  plaintiffs  the  said  sum  of  money.  A  lien, 
purporting  to  be  that  authorized  by  section  813  of  the  Code 
of  Civil  Procedure,  is  expressly  claimed,  the  prayer  of  the 
complaint  being  in  accordance  with  the  allegation  asserting 
the  right  of  lien  and  is  as  follows:  ** Wherefore,  plaintiffs 
pray  that  judgment  be  given  in  their  favor,  against  said  de- 
fendant, for  the  sum  of  two  hundred  ninety-six  and  94/1^0 
dollars  ($296.94),  together  with  costs  of  suit  incurred  herein, 
and  that  in  due  course  plaintiffs  may  have  said  launch,  *  Weyl- 
Zuckerman  Co.,'  commonly  known  as  *01d  Boat,'  together 
with  its  tackle,  apparel  and  furniture,  attached,  to  satisfy 
said  demand;  that  said  sums  and  costs  be  adjudged  a  first 
lien  upon  said  launch,  and  for  such  other  relief  as  may  be 
meet  and  proper  in  the  premises." 

The  answer  denied  generally  the  allegations  of  the  com- 
plaint and,  for  a  separate  defense,  and  by  way  of  cross-com- 
plaint, alleged  that  the  labor  and  materials  set  forth  in  the 
second  count  of  the  complaint  were  performed  and  furnished, 
if  at  all,  upon  a  boat  theretofore  constructed  by  plaintiffs 
for  defendant  under  a  written  guaranty  for  one  year;  that 
within  a  year  said  boat  developed  faults  due  to  plaintiffs'  de- 
fective materials  and  workmanship;  and  that  said  materials 
and  labor  were  furnished  and  performed  without  agreement 
or  expectation  of  further  compensation.  There  is  also  a  sep- 
arate defense  to  the  third  alleged  cause  of  action  to  the  effect 
that  the  labor  and  materials  therein  mentioned  were  defec- 
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tive  and  that,  to  remedy  such  defects,  defendant  was  com- 
pelled to  pay  the  sum  of  $15.40. 

The  court  found  in  favor  of  plaintiff  on  each  cause  of  ac- 
tion set  up  in  the  complaint;  and  found  in  favor  of  defendant 
in  the  sum  of  $15.40  on  its  cross-complaint.  It  was  decreed 
that  plaintiffs  have  a  lien  upon  the  launch  in  question,  and 
that  the  sheriff  sell  the  same  and  apply  the  proceeds  to  the 
payment  of  plaintiffs'  judgment,  entered  for  $202.84, 

The  appeal  is  by  defendant  from  said  judgment. 

As  grounds  for  reversal  appellant  contends :  1.  There  is  no 
evidence  to  justify  the  finding  of  the  court  in  so  far  as  are 
concerned  the  first  and  second  counts  of  the  complaint;  2. 
The  court  had  no  jurisdiction  of  the  subject  matter  of  the 
action  and  the  judgment  and  proceedings  upon  which  it  is 
based  are  void. 

The  jurisdiction  of  the  court  is  for  the  first  time  challenged 
on  this  appeal,  and  it  is  now  objected  that  the  right  to  raise 
that  question  was  waived  by  failure  to  raise  it  in  the  court! 
below.  The  specific  contention  of  the  defendant  upon  the] 
question  of  jurisdiction  is  that  the  lien  claimed  by  the  plain- 
tiff is  maritime  in  its  nature,  and,  therefore,  one  of  which 
the  federal  courts,  sitting  in  admiralty,  have  sole  and  ex- 
clusive jurisdiction  by  virtue  of  the  provisions  of  an  act  of 
Congress,  approved  by  the  President,  on  June  23,  1910,  [36 
Stats.  604,  Fed.  Stats.  Ann.  (1912)  p.  352,  U.  S.  Comp.  Stats. 
1916,  sees.  7783-7787],  and  entitled,  "An  Act  Relating  to 
Liens  on  Vessels  for  Repairs,  Supplies,  or  other  Necessaries," 
providing,  among  other  things,  that  **this  act  shall  supersede 
the  provisions  of  all  state  statutes  conferring  liens  on  vessels 
in  so  far  as  the  same  purport  to  create  a  right  of  action  to 
be  enforced  by  proceedings  in  rem  against  vessels  for  repairs, 
supplies,  and  other  necessaries."  Of  course,  if  this  contention 
be  sound,  the  mere  failure  to  object  in  the  court  below  to  its 
jurisdiction  in  this  action  could  not  have  the  effect  of  con- 
ferring jurisdiction  of  the  action  upon  that  court.  Juris- 
diction definitely  prescribed  to  certain  courts  to  the  exclusion 
of  all  other  courts  cannot  be  conferred  upon  the  latter  by  the 
consent  or  agreement  of  the  parties,  and  in  such  case,  mani- 
festly, an  estoppel  cannot  be  set  up  as  against  the  right  of  the 
defendant  to  raise  that  question  at  any  time. 

It  is,  of  course,  an  obvious  proposition  that,  unless  a  party 
is  entitled  to  invoke  some  equitable  or  other  permissible 
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remedy  for  the  judicial  enforcement  of  a  money  demand, 
arising  on  contract,  under  the  sum  of  three  hundred  dollars, 
the  superior  court  is  wholly  without  jurisdiction  to  entertain 
an  action  for  recovery  upon  such  demand.  (Const.,  art  VI, 
sec  5.)  In  the  present  case,  therefore,  the  plaintiffs  have 
plainly  sued  in  the  wrong  forum  unless,  for  the  enforcement 
of  their  demand,  they  are  entitled  to  invoke  the  lien  provided 
by  section  813  of  the  Code  of  Civil  Procedure. 

So  much  of  said  section  813  as  is  pertinent  to  the  inquiry 
here  reads  as  follows:  ''AH  steamers,  vessels,  and  boats  are 
liable;  ...  3.  For  work  done  or  materials  furnished  in  this 
state  for  their  construction,  repair,  or  equipment.'* 

It  is  the  contention  of  the  defendant,  as  we  have  shown, 
that  the  effect  of  the  act  of  Congress  above  referred  to  was 
to  take  from  the  state  courts  and  exclusively  vest  in  the 
United  States  courts  jurisdiction  to  enforce  liens  for  the  satis- 
faction of  demands  growing  out  of  contracts  for  the  per- 
formance of  labor  and  the  furnishing  of  materials  in  the  re- 
pair of  steamers,  vessels,  and  boats  plying  navigable  waters. 

The  text  of  said  act  of  Congress  is  as  follows : 

**Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled,  That 
any  person  furnishing  repairs,  supplies,  or  other  necessaries, 
including  the  use  of  dry  dock  or  marine  railway,  to  a  vessel, 
whether  foreign  or  domestic,  upon  the  order  of  the  owner 
or  owners  of  such  vessel,  or  of  a  person  by  him  or  them  au- 
thorized, shall  have  a  maritime  lien  on  the  vessel  which  may 
be  enforced  by  a  proceeding  in  rem,  and  it  shall  not  be  neces- 
sary to  allege  or  prove  that  credit  was  given  to  the  vessel. 

**Sec.  2.  That  the  following  persons  shall  be  presumed  to 
have  authority  from  the  owner  or  owners  to  procure  repairs, 
supplies,  and  other  necessaries  for  the  vessel :  The  managing 
owner,  ship's  husband,  master,  or  any  person  to  whom  the 
management  of  the  vessel  at  the  port  of  supply  is  intrusted. 
No  person  tortiously  or  unlawfully  in  possession  or  charge  of 
a  vessel  shall  have  authority  to  bind  the  vessel. 

*'Sec.  3.  That  the  oflBcers  and  agents  of  a  vessel  specified 
in  section  two  shall  be  taken  to  include  such  officers  and 
agents  when  appointed  by  a  charterer,  or  by  an  owner  pro 
hoc  vice,  or  by  an  agreed  purchaser  in  possession  of  the  vessel, 
but  nothing  in  this  Act  shall  be  construed  to  confer  a  lien 
when  the  furnisher  knew,  or  by  the  exercise  of  reasonable 
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diligence  could  have  ascertained,  that  because  of  the  terms 
of  a  charter  party,  agreement  for  sale  of  the  vessel,  or  fop 
any  other  reason,  the  person  ordering  the  repairs,  supplies,  or 
other  necessaries  was  without  authority  to  bind  the  vessel 
therefor. 

''Sec.  4.  That  nothing  in  this  Act  shall  be  construed  to 
prevent  a  furnisher  of  repairs,  supplies,  or  other  necessaries 
from  waiving  his  right  to  a  lien  at  any  time,  by  agreement 
or  otherwise,  and  this  Act  shall  not  be  construed  to  affect 
the  rules  of  law  now  existing,  either  in  regard  to  the  right 
to  proceed  against  a  vessel  for  advances,  or  in  regard  to  laches 
in  the  enforcement  of  liens  on  vessels,  or  in  regard  to  the 
priority  or  rank  of  liens,  or  in  regard  to  the  right  to  proceed 
in  personam. 

''Sec.  5.  That  this  Act  shall  supersede  the  provisions  of 
all  state  statutes  conferring  liens  on  vessels  in  so  far  as  the 
same  purport  to  create  rights  of  action  to  be  enforced  by 
proceedings  in  rem  against  vessels  for  repairs,  supplies,  and 
other  necessaries." 

It  is  needless  to  suggest  that,  while  the  intention  in  the  en- 
actment of  the  above  act  was  to  vest  in  the  federal  courts,  in 
the  exercise  of  their  admiralty  powers,  exclusive  jurisdiction 
of  maritime  liens,  enforceable  by  proceedings  in  rem,  it  was 
not  thereby  intended  as  an  obstacle  to  the  maintenance  of 
suits  in  state  courts  against  the  owners  of  vessels  for  repairs 
thereof  and  the  attachment  of  such  vessels  as  a  means  of  en- 
forcing judgments  obtained  in  such  suits. 

The  important  question,  then,  which  arises  in  this  case  is 
whether  a  proceeding  for  the  enforcement  of  the  lien  pro- 
vided by  section  813  of  the  Code  of  Civil  Procedure  is  one  in 
rem  or  against  the  vessel  itself. 

To  our  minds,  it  is  very  dear  that  the  proceeding  authorized 
by  section  813  is  strictly  one  in  rem.  In  legal  effect,  it  is 
analogous  to  a  libel  in  admiralty,  and  its  object  and  purpose 
precisely  the  same.  It  necessarily  involves  an  action  against 
the  rem  or  property  itself  and  the  selling  of  that  rem  to 
satisfy  the  debt  sued  for.  The  property  itself  is,  in  other 
words,  made  liable  for  the  debt. 

It  is  claimed  by  the  plaintiffs,  however,  that  the  action 
here  is  strictly  in  personam,  since  it  is  the  owner  of  the  launch 
and  not  the  launch  itself  who  is  proceeded  against,  and  that 
the  effect  to  the  lien  claimed  is  nothing  more  than  that  of  an 
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attachment  or  an  execution  npon  the  judgment.  It  ia  true 
that  the  action  is,  eo  nomine,  directly  against  the  owner  only 
and  is  not  so  against  the  launch  itself.  But  the  plaintiffs 
have  not  invoked  the  ancillary  law  remedies  of  attachment  and 
execution  to  enforce  their  judgment.  As  shown,  they  claim 
the  right  to  have  their  demand  satisfied  through  a  lien  at- 
taching to  the  vessel  by  operation  of  law — ^that  is,  the  lien 
purporting  to  be  created  by  the  provisions  of  the  code  section 
above  named,  and  in  doing  so  they  necessarily  proceed  against 
the  vessel  itself,  and  thus,  as  suggested,  the  questions  arise: 
Is  not  the  action  one  in  rem  as  well  as  one  in  personam,  or, 
as  some  of  the  adjudicated  cases  characterize  such  a  proceed- 
ing, is  it  not  quasi  in  remt  And  (2),  if  so,  in  view  of  the 
provisions  of  the  above  act  of  Congress,  is  it  within  the  juris- 
diction of  the  state  courts,  in  a  case  for  recovery  upon  a 
demand  for  labor  performed  and  materials  furnished  in  the 
repair  of  a  vessel  or  steamer  or  boat,  to  enforce  satisfaction 
of  such  demand  through  a  remedy  necessarily  the  product  of 
a  proceeding  in  rem  against  the  vessel  Y  In  other  words,  have 
the  state  courts  the  jurisdiction  to  enforce  the  lien  invoked 
in  this  case,  or  has  the  jurisdiction  thus  attempted  to  be  con- 
ferred upon  those  tribunals  been  divested  by  the  act  of  Con- 
gress in  question  and  by  said  act  vested  exclusively  in  the 
United  States  courts,  sitting  in  admiralty! 

The  language  of  the  fifth  section  of  said  act  would  seem  to 
lend  support  to  no  other  conclusion  than  that  the  intention  of 
the  Congress  was,  by  that  act,  to  establish  a  general  system,  to 
operate  uniformly  throughout  the  nation,  for  the  enforcement 
of  liens  by  proceedings  in  rem  against  vessels  for  ''repairs, 
supplies,  and  other  necessaries,"  and  that  under  the  system  so 
established  the  federal  courts,  in  the  exercise  of  their  powers 
in  admiralty,  were  to  be  and  are  thus  clothed  with  sole  and  ex- 
clusive jurisdiction  of  such  proceedings.  And  that  this  is 
the  correct  view  of  the  act,  and  that  its  effect  is  to  take  from 
the  state  courts  all  jurisdiction  of  such  proceedings,  is  abund- 
antly established  by  the  cases.  (See  The  Ea-Ea,  195  Fed. 
1013;  The  Edna,  185  Fed.  206,  207,  209;  The  Saratoga,  204 
Fed.  952,  [123  C.  C.  A.  274] ;  New  York  Co.  v.  Bermuda- 
Atlantic  Co.,  211  Fed.  989,  997 ;  The  Tovmndo,  215  Fed.  232, 
234;  The  Edith,  217  Fed.  300,  301;  The  Geisha,  200  Fed.  865; 
The  Eashy,  201  Fed.  585.) 
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In  an  elaborate  and  able  review  of  said  act,  in  which,  among 
other  things,  he  construes  the  effect  thereof  upon  state  stat- 
utes giving  liens  for  labor  and  materials  performed  and 
furnished  in  the  repair  of  vessels,  Pitz-Henry  Smith,  Jr.,  in 
24  Harvard  Law  Review,  182,  187,  188,  has  this  to  say:  '*It 
will  at  once  be  observed  that,  generally  speaking,  the  act  does 
three  things:  (1)  It  does  away  with  the  artificial  distinction 
between  foreign  and  domestic  vessels  in  the  matter  of  liens 
for  necessaries;  (2)  removes  the  presumption  of  credit  to  the 
owner;  and  (3)  supersedes  the  state  statutes  in  so  far  as  they 
confer  liens  for  supplies,  repairs,  and  other  necessaries.'* 

The  cases  above  cited  likewise  construe  the  act. 

It  hence  follows  that  the  state  superior  court  is  wholly 
without  jurisdiction  to  enforce  the  lien  purporting  to  be  au- 
thorized in  a  case  of  this  character  by  section  813  of  the  Code 
of  Civil  Procedure. 

In  this  case,  although  the  action,  so  far  as  its  title  is  con- 
cerned, is  directly  against  the  owner  of  the  launch  only,  yet 
the  plaintiffs  have  in  their  complaint  gone  further  and  pro- 
ceeded in  rem  or  against  the  res  or  launch  itself  as  eflfectually 
as  though  they  had  done  so  directly,  or  eo  nomine,  by  alleging 
their  right  to  the  lien  provided  by  section  813  of  the  Code  of 
Civil  Procedure,  and  praying  for  the  sale  of  the  launch  under 
the  foreclosure  of  the  lien  for  the  satisfaction  of  the  debt  sued 
for.  Call  the  action  what  we  may — qwisi  in  rem,  if  that  be  the 
proper  designation  of  an  action  in  which  both  the  person  and 
the  rem  itself  are  proceeded  against — it  cannot  be  denied 
that,  since  by  such  action  it  is  sought  to  make  the  property 
or  thing  itself  liable  for  the  debt  growing  out  of  a  contract 
for  the  repair  thereof,  the  action  involves  a  proceeding  in  rem 
in  the  sense  and  to  the  extent  that  jurisdiction  to  enforce  the 
lien  is,  under  the  terms  of  the  federal  statute  in  question, 
entirely  and  solely  in  the  federal  courts  of  admiralty. 

The  cases  relied  upon  by  the  plaintiffs  in  support  of  their 
asserted  right  to  the  benefit  of  a  lien  under  the  section  of  the 
code  named,  viz. :  Olsen  v.  Birch,  133  Cal.  479,  483,  [85  Am. 
St.  Rep.  215,  65  Pac.  1032],  and  Jensen  v.  Dorr,  23  Cal.  App. 
702,  [139  Pac.  659],  are. not  pertinent  to  the  situation  pre- 
sented by  this  appeal.  Both  those  cases  were  where  the  liens 
were  claimed  for  labor  and  materials  performed  and  furnished 
In  the  construction  of  vessels  and  before  the  latter  had  been 
put  in  commission  or  to  a  maritime  use.    An  obvious  diatinc- 
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tion  exists  between  those  eases  where  liens  are  sought  to  be 
enforced  for  the  satisfaction  of  debts  arising  from  the  con- 
struction of  vessels  and  prior  to  the  launching  of  and  putting 
them  to  use  for  navigation  purposes  and  those  cases  in  which 
the  debts  are  created  for  repairs  of  vessels  already  in  mari- 
time use.  To  the  former  class,  the  act  of  Congress  in  ques- 
tion does  not  apply  for  the  reason  that,  as  the  above  statement 
of  the  distinction  implies,  the  labor  and  materials  used  in 
the  construction  of  a  vessel  are  performed  and  furnished 
before  the  vessel  becomes  impressed  with  a  maritime  char- 
acter. (See  Perkins  v.  The  Golden  Girl,  185  Mich.  200,  [151 
N.  W.  660]  ;  Olsen  v.  Birch,  133  Cal.  479,  [85  Am.  St.  Rep. 
215,  65  Pac.  1032] ;  Jensen  v.  Dorr,  23  CaL  App.  701,  [139 
Pac.  659).] 

But  the  plaintiffs  further  argue:  "If,  as  is  claimed  by  ap- 
pellant, the  act  of  Congress  'supersedes  the  provisions  of  all 
jitate  statutes  conferring  liens  on  vessels,  in  so  far  as  the 
same  purport  to  create  a  right  of  action  to  be  enforced  by 
proceedings  in  rem  against  vessels  for  repairs,  supplies,  and 
other  necessaries,*  it  would  at  most  only  deprive  plaintiffs 
of  their  right  to  have  the  vessel  sold  in  satisfaction  of  said 
judgment,  and  would  in  no  wise  affect  the  personal  judgment 
against  defendant,  or  the  right  of  plaintiffs  to  satisfy  the 
judgment  out  of  other  property  belonging  to  defendant." 

But  the  obvious  reply  to  this  proposition  is  that,  the  demand 
sued  for  being  less  than  that  for  which  the  superior  court  has 
jurisdiction,  the  judgment  of  said  court  in  favor  of  the  plain- 
tiffs for  the  amount  of  said  demand  is  coram  non  judice  and 
void,  unless  the  plaintiffs,  to  secure  satisfaction  of  their 
demand,  may  legally  claim  and  invoke  the  lien  purporting 
to  be  authorized  by  section  813  of  the  Code  of  Civil  Proce- 
dure. 

Since  it  is  our  conclusion  that  the  superior  court  is  with- 
out jurisdiction  to  entertain  this  action,  it  is  obviously  un- 
necessary to  consider  the  question  whether  the  evidence  sup- 
ports the  findings. 

The  judgment  is  reversed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 
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[CSy.  No.  2153.    Tint  Appellate  District.— June  29,  1917.] 

HERBERT  S.  SHUEY,  Petitioner,  v.  H.  I.  MULCREVT. 
as  County  Clerk,  etc.,  Respondent 

Teust  Deed  —  Grant  of  Peoperty  by  Bailboao  Company  —  Security 
FOR  Payment  of  Bonds — Mortgage. — ^A  trust  deed,  whereby  a  rail- 
road company  granted  all  of  its  property  to  a  trust  company  in 
trust  as  security  for  the  payment  of  its  bonds  and  attached  interest 
coupons,  is  in  effect  a  mortgage. 

ID. — ^LsAss  OF  Batlroad  Property — ^Agreement  to  Pay  Interest  on 
Bonded  Indebtedness — Right  of  Bondholder. — Where  one  rail- 
road company,  in  consideration  of  the  lease  to  it  by  another  rail- 
road company  of  all  of  its  property,  promises  to  pay  the  interest 
on  the  bonded  indebtedness  of  the  lessor  and  to  perform  all  of  the 
covenants  of  the  deed  of  trust  securing  the  bond  issue,  the  promise 
does  not  constitute  an  original  independent  contract  based  upon  an 
executed  beneficial  consideration  entitling  a  bondholder  seeking  to 
collect  interest  coupons  to  sue  the  lessee  and  attach  its  property,  but 
the  legal  effect  thereof  is  to  make  the  lessee  the  principal  debtor  and 
the  lessor  the  surety,  requiring  such  a  bondholder  to  foreclose  the 
mortgage  to  collect  his  interest,  and  in  the  event  that  the  mortgaged 
property  be  insufficient,  resort  then  may  be  had  against  the  lessee 
for  the  deficiency. 

APPLICATION  for  a  Writ  of  Mandamus  originally  made 
to  the  District  Court  of  Appeal  for  the  First  Appellate  Dis- 
trict to  compel  a  county  clerk  to  issue  a  writ  of  attachment. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wiliam  A.  Nunlist,  and  C.  Irving  Wright,  for  Petitioner. 

Jesse  H.  Steinhart,  for  Respondent. 

THE  COURT. — In  this  proceeding  an  alternative  writ  of 
mandate  was  issued  by  this  court  directed  to  the  respondent, 
commanding  him  to  issue  a  writ  of  attachment  in  a  certain 
action  entitled  ''Herbert  S.  Shuey,  Plaintiff,  versus  Oakland, 
Antioch  &  Eastern  Railway,  a  Corporation,  Defendant,"  or 
to  show  cause  why  he  has  not  done  so. 

In  the  year  1910  the  Oakland  &  Antioch  Railway  issued 
bonds  in  the  amount  of  two  million  dollars,  and  executed  and 
delivered  to  the  Anglo-California  Trust  Company,  as  trustee, 
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a  mortgage  or  deed  of  trust,  whereby  it  granted  to  said  Trust 
Company  all  of  its  property,  in  trust,  as  security  for  the  pay- 
ment of  said  bonds.  This  mortgage  or  deed  of  trust  has  not 
been  foreclosed  and  is  now  valid  and  existing.  Thereafter, 
on  March  18,  1912,  the  Oakland  &  Antioch  Railway  leased  to 
the  Oakland,  Antioch  &  Eastern  Railway  all  of  its  roadbed 
and  equipment;  the  lessee  went  into  possessioit  of  the  prop- 
erty under  the  lease  and  has  ever  since  been  receiving  the 
income  thereof.  The  consideration  for  the  lease  consisted 
of  a  number  of  covenants  by  the  lessee,  including  the  follow- 
ing: "(c)  To  pay  all  fixed  charges,  including  taxes  and  in- 
terest on  the  bonded  indebtedness  hereinbefore  referred  to, 
and  do,  keep  and  perform  each  and  all  of  the  covenants,  terms 
and  conditions  of  the  mortgage  or  deed  of  trust  securing  the 
bond  issue  hereinbefore  referred  to,  including  the  payment 
of  said  bonded  indebtedness  as  the  same  matures  and  is  due 
and  payable."  The  petitioner  here  (plaintiff  in  the  attach- 
ment action)  is  the  holder  by  assignment  of  a  number  of 
coupons  detached  from  certain  of  the  above-mentioned  bonds. 
Said  coupons  being  unpaid  when  due,  the  petitioner  on  March 
8,  1917,  commenced  an  action  against  the  Oakland,  Antioch 
&  Eastern  Railway  in  the  superior  court  of  the  city  and 
county  of  San  Francisco,  and  applied  therein  for  a  writ  of 
attachment.  Respondent  refused  to  issue  the  writ  upon  the 
theory  that  under  the  circumstances  above  outlined  the  obli- 
gation was  secured,  and  therefore  fell  within  the  provisions 
of  sections  537,  538  of  the  Code  of  Civil  Procedure,  where- 
upon this  proceeding  in  mandate  was  commenced. 

The  trust  deeds  referred  to  in  the  petition  which  was  given 
as  security  for  the  payment  of  the  bonds  and  the  interest 
coupons  attached  thereto  must  be  regarded  as  and  is  in  effect 
a  mortgage  {McLane  v.  Placerville  &  8,  V,  R.  E,  Co,,  66  Cal. 
606,  612,  [6  Pac.  748]  ;  Banta  v.  Wise,  135  Cal.  277,  279,  [67 
Pac.  129] ) ;  and  it  is  conceded  that  in  an  action  by  the  bond- 
holders against  the  Oakland  &  Antioch  Railway,  mortgagor, 
the  former  could  not,  by  virtue  of  the  provisions  of  the  sec- 
tions of  the  Code  of  Civil  Procedure  just  mentioned,  procure 
a  writ  of  attachment. 

But  the  petitioner  contends  that  the  promise  of  the  Oak- 
land, Antioch  &  Eastern  Railway  to  pay  the  bonds  and  in- 
terest was  an  original  independent  contract  based  upon  an 
executed  beneficial  consideration,  which  promise  is  not  in  any 
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way  secured  by  said  trust  deed,  and  that  the  duty  of  the 
respondent,  therefore,  was  to  issue  the  writ  of  attachment 
demanded. 

Whether  or  not  this  contention  is  correct  depends  entirely 
upon  the  nature  of  the  contract  under  review.  As  before 
stated,  the  Oakland,  Antioch  &  Eastern  Railway  took  over 
the  property  of  the  Oakland  &  Antioch  Railway  subject  to 
a  mortgage,  and  as  part  of  the  same  transaction  agreed  to 
*'pay  the  interest  ...  on  the  bonded  indebtedness  .  .  .  and 
.  .  .  perform  all  the  covenants  ...  of  the  mortgage  or  deed 
of  trust  securing  the  bond  issue."  By  this  clause  of  the 
agreement  under  the  rule  adopted  in  this  and  many  other 
jurisdi'!tions  the  Oakland,  Antioch  &  Eastern  Railway  as- 
sumed the  obligation  of  the  Oakland  &  Antioch  Railway  so 
far  as  the  payment  of  interest  on  the  bonds  was  concerned, 
thereby  becoming  the  principal  debtor  as  between  the  two 
railway  corporations,  and  the  Oakland  &  Antioch  Railway 
the  surety;  and  if  the  mortgagee  or  a  beneficiary  under  the 
mortgage  seeks  to  enforce  its  right  against  the  Oakland, 
Antioch  &  Eastern  Railway,  the  lessee,  it  must  sue  to  fore- 
close the  mortgage,  and  should  there  be  a  deficiency  it  may 
pursue  the  lessee  therefor.  This  rule  is  based  on  the  ground 
that  a  creditor  is  entitled  to  enforce  all  collateral  obligations 
for  the  payment  of  his  debt  which  a  person  standing  in  the 
situation  of  a  surety  for  others  holds  for  his  indemnity.  The 
application  of  this  principle  is  made  possible  by  the  aid  of 
the  doctrine  of  equitable  subrogation,  under  which  the  lessee, 
by  the  assumption  of  the  debt  has  become,  as  to  the  lessor, 
the  principal  debtor,  the  lessor  occupying  thereafter  the 
position  of  surety. 

In  the  case  of  Pennsylvania  Steel  Co.  v.  New  York  City  Ry. 
Co.,  198  Fed.  721,  [117  C.  C.  A.  503],  a  lessee  railroad  in  con- 
sideration of  the  lease  assumed  and  agreed  to  pay  the  interest 
on  the  bonded  indebtedness  of  the  lessor  railroad.  Bond- 
holders sought  to  collect  from  the  lessee  the  amount  of  in- 
terest coupons  without  foreclosing  their  mortgage.  The 
court  held  that  according  to  the  authorities  of  the  state  of 
New  York  the  mortgaged  property  was  the  primary  fund  for 
the  payment  of  the  indebtedness  secured  thereby,  and  that  it 
necessarily  followed  that  the  assumption  clause,  **if  con- 
stituting a  promise  for  the  benefit  of  the  mortgage  bond- 
holders, was  merely  a  promise  to  pay  any  deficiency    after 
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exhausting  the  mortgage  security";  and,  says  the  court 
further,  "granting  that  the  promise  would  be  for  the  benefit 
of  the  bondholders,  and  that  it  would  support  a  direct  action 
by  them,  it  would  not  change  its  constitutional  character." 
The  lessee  would  be  liable  for  any  deficiency  existing  after 
exhausting  the  security  of  the  mortgage. 

The  doctrine  has  found  frequent  application  in  cases  where 
the  grantee  of  the  mortgagor  assumed  the  mortgage  debt.  In 
all  such  cases  in  this  state  it  is  held  that  the  grantee  becomes 
the  principal  debtor  and  the  mortgagor  becomes  the  surety; 
and  if  the  mortgagee  seeks  to  enforce  his  rights  against  the 
grantee,  he  must  sue  to  foreclose  the  mortgage. 

In  Davis  v.  Davis,  19  Cal.  App.  797,  at  page  800,  [127  Pac. 
1051, 1052],  the  court  (quoting  WiUiams  v.  Naftzger,  103  Cal. 
438,  [37  Pac.  411]),  said:  "An  agreement  on  the  part  of  a 
grantee  to  pay  and  discharge  a  mortgage  debt  upon  the 
granted  premises  for  which  his  grantor  is  liable  renders  the 
grantee  liable  therefor  to  the  mortgagee,  and  in  an  action  for 
the  foreclosure  of  the  mortgage,  if  the  mortgaged  premises  are 
InsufBcient  to  satisfy  the  mortgage  debt,  judgment  may  be 
rendered  against  him  as  well  as  against  the  mortgagor  for 
the  amount  of  such  deficiency.  This  liability  results  from 
the  familiar  doctrine  in  equity  that  a  creditor  is  entitled  to 
the  benefit  of  all  securities  or  collateral  obligations  that  his 
principal  debtor  may  have  given  to  the  surety  for  the  pay- 
ment of  the  debt.  By  the  conveyance  of  the  mortgaged 
premises  and  the  assumption  of  the  mortgage  debt  by  his 
grantee,  the  latter,  as  between  him  and  his  grantor,  becomes 
primarily  liable  to  the  mortgagee,  and  his  vendor  becomes 
his  surety." 

In  Roberts  v.  FitzAllen,  120  Cal.  482,  [52  Pac.  818],  the 
defendant  "assumed  and  agreed  to  pay  the  mortgage."  The 
court  said:  "Appellant  claims  that  his  liability  accrued  April 
14,  1890,  when  he  assumed  and  agreed  to  pay  the  mortgage 
as  part  of  the  purchase  price  of  the  property ;  that  his  obli- 
gation was  a  separate  and  distinct  undertaking  disconnected 
from  the  original  promise  of  FitzAllen,  .  .  .  but  such  is  not 
the  law  in  this  state.  The  rule  is  thoroughly  well  established 
that  where  the  grantee  of  the  mortgagor  assumes  the  payment 
of  the  mortgage  as  part  of  the  purchase  price,  he  becomes  as 
to  the  mortgagor  the  principal  debtor  and  the  mortgagor  the 
surety.     {Waiiams  v.  Naftzger,  103  Cal.  438,  [37  Pac.  411]  ; 
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Hopkins  v.  Warner,  109  Cal.  133,  [41  Pac  868].)  The  Ua- 
bility  of  the  grantee  in  such  a  case  is  the  indebtedness  secured 
to  be  paid  by  the  mortgage,  but  which  must  be  enforced  by 
foreclosure,  and  a  deficiency  judgment  may  be  entered  against 
him  only  upon  the  security — the  mortgaged  premises — be- 
coming exhausted  (Code  Civ.  Proc,  sec.  726;  Biddel  v.  Briz- 
zolara,  64  Cal.  362,  [30  Pac.  609] ;  De  Costa  v.  Comfort,  80 
Cal.  507,  [22  Pac.  218] ;  Thomson  v.  Bettens,  94  Cal.  82,  [29 
Pac.  336] ;  Waiiams  v.  Naftzger,  103  Cal.  438,  [37  Pac.  411] , 
and  cases  therein  cited ;  Tulare  County  Bank  v.  Madden,  109 
Cal.  314,  [41  Pac.  1092]."  See,  also,  Daniels  v.  Johnson, 
129  Cal.  415,  [79  Am.  St.  Rep.  123,  61  Pac.  1107] ;  Tuohy 
V.  Woods,  122  Cal.  665,  [55  Pac.  683] ;  Page  v.  Chase,  145 
Cal.  578,  [79  Pac.  278]  ;  20  Am.  &  Eng.  Ency.  of  Law,  993.) 

There  is  a  conflict  of  authority  as  to  the  effect  of  such  an 
assumption  clause.  In  Massachusetts,  for  example,  it  has 
been  held  that  the  mortgagee  acquires  no  right  whatsoever 
against  the  party  who  assumes  the  mortgage.  This  is  so  held 
because  the  common-law  doctrine  is  followed  that  a  person 
who  is  not  a  party  to  a  contract  cannot  sue  thereon.  (Coffin 
V.  Adam^,  131  Mass.  133 ;  Biddel  v.  Brizzolara,  64  Cal.  362, 
[30  Pac.  609].)  In  Colorado,  Illinois,  Iowa,  and  a  number 
of  other  states  it  has  been  held  that  the  assumption  clause 
gives  a  new  and  independent  right  to  the  mortgagee.  Under 
this  doctrine  the  obligation  of  the  Oakland,  Antioch  &  Eastern 
Railway  is  not  connected  in  any  way  with  the  mortgage,  and 
is  unsecured.  In  Maine,  Michigan,  New  Jersey,  North  Caro- 
lina, North  Dakota,  Vermont,  Virginia,  Washington,  and  in 
the  United  States  supreme  court  the  doctrine  is  the  same  as 
in  California. 

As  before  stated,  the  principle  here  involved  is  most  fre- 
quently discuFsed  in  cases  where  there  has  been  a  grant  of  an 
estate  in  fee;  but  in  so  far  as  the  assumption  clause  is  con- 
cerned, there  can  be  no  difference  based  on  reason  between 
the  grant  of  a  leasehold  interest  and  one  of  an  estate  in  fee. 

Writ  discharged. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  July  28,  1917,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  August  27,  1917. 
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[Ciy.  No.  1972.    First  Appellate  District.— June  30,  1917.] 

HENRY  STEINBACH,  Respondent,  v.  P.  C.  SMITH  et  al., 
Defendants;  F.  C.  SMITH,  Appellant. 

Pabtnebship — Dissolution — Authority  of  Partnee. — Section  2462  of 
the  Civil  Code,  which  provides  that  a  copartner  authorized  to  act 
in  liquidation  cannot  create  new  obligations  in  the  name  of  the  part- 
nership, is  an  expression  of  a  general  rule  that  a  partner  has  no 
implied  authoritj  to  bind  his  eopartners  to  new  obligations  after 
dissolution. 

Id. — Signing  or  Norxs — ^Payment  of  Pabtnebship  Debts— Liquidat- 
INO  Pabtneb  Without  Authobity. — A  liquidating  partner  has  no 
authority  after  dissolution  to  sign  notes  in  the  name  of  the  copart- 
nership, even  for  money  borrowed  to  pay  partnership  debts. 

Id.  —  BoBBOWiNG  of  Money  Afteb  Dissolution  —  Payment  of  PBe- 
KZisTiNO  Debts — ^Liability  of  Betibing  Pabtneb.— Where,  how- 
ever, a  liquidating  partner  after  dissolution  of  a  partnership  bor- 
rows money  for  the  purpose  of  paying  debts  of  the  firm  incurred 
before  dissolution,  a  retiring  partner  is  liable  for  the  money  bor- 
rowed, though  not  liable  on  the  notes  given  therefor,  as  the  only 
ehange  made  by  the  borrowing  of  the  money  was  a  change  in  the 
person  to  whom  the  obligation  was  owing. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  W.  R.  Guy,  Judge  Pre- 
siding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  H.  Morrissey,  for  Appellant 

Sidney  Schlesinger,  for  Respondent. 

BEASLT,  J.,  pro  tern. — ^During  the  period  between  the 
fifteenth  day  of  March,  1914,  and  the  fifteenth  day  of  April, 
1914,  the  defendants,  F.  C.  Smith  and  George  W.  Metlar, 
were  copartners  owning  and  operating  a  ranch  in  Stanislaus 
County.  The  partnership  was  dissolved  on  the  last-named 
day.  The  business  was  conducted  at  all  times  in  the  name 
of  George  W.  Metlar  alone.  After  the  dissolution  Metlar, 
without  the  knowledge  or  consent  of  Smith — unless  Smith's 
consent  must  be  implied — ^borrowed  from  his  father,  Edwin 
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F.  Metlar,  three  sums  of  money  aggregating  $497.75,  giving 
notes  for  these  sums  signed  by  himself  alone.  The  trial  court 
found  that  these  sums  were  loaned  to  the  defendants  as  co- 
partners but  at  the  request  of  George  W.  Metlar,  and  that 
the  funds  were  used  in  payment  of  indebtedness  of  the  firm 
incurred  before  the  dissolution  of  the  copartnership.  Edwin 
F.  Metlar  died  before  the  trial.  The  claim  against  the  part- 
nership was  assigned  by  Metlar  to  the  plaintiff,  who  brings 
this  action  against  both  the  defendants.  The  action  was  not 
brought  upon  the  notes  but  directly  for  the  money  loaned  to 
the  defendants.  Judgment  went  against  both  defendants, 
and  Smith  appeals. 

Upon  these  facts  the  appellant  contends  that  George  W. 
Metlar  was  in  no  way  authorized  to  borrow  this  money,  and 
in  support  of  this  contention  relies  upon  section  2462  of  the 
Civil  Code,  which  provides  that  a  copartner  authorized  to 
act  in  liquidation  cannot  create  new  obligations  in  the  name 
of  the  partnership. 

This  section  of  the  code  is  an  expression  of  a  general  rule 
that  a  partner  has  no  implied  authority  to  bind  his  copartners 
to  new  obligations  after  dissolution.  In  the  application  of 
this  rule  the  courts  have  almost  universally  held  that  a  liqui- 
dating partner  has  no  authority  after  dissolution  to  sign  notes 
in  the  name  of  the  copartnership  even  for  money  borrowed 
to  pay  partnership  debts.  But  this  is  the  full  extent  to 
which  this  doctrine  has  been  carried  so  far  as  any  case  cited 
to  us  indicates.  The  case  of  Curry  v.  White,  51  Cal.  530, 
goes  no  further  than  this.  The  evidence  in  this  case  shows 
that  the  only  change  made  in  the  liability  of  this  partnership 
by  the  borrowing  of  this  money  for  the  purpose  of  paying 
its  pre-existing  debts  was  a  change  in  the  person  to  whom 
the  amount  of  the  debts  was  to  be  paid.  The  court  found — 
and  the  evidence  sustains  the  finding — that  the  money  bor- 
rowed from  Edwin  F.  Metlar  was  used  to  pay  debts  con- 
tracted by  the  copartnership  before  its  dissolution.  In  fact, 
this  finding  is  not  challenged.  An  obligation  is  thus  de6ned 
in  section  1427  of  the  Civil  Code:  **An  obligation  is  a  legal 
duty,  by  which  a  person  is  bound  to  do  or  not  to  do  a  certain 
thing."  Under  this  definition  the  identity  of  the  person  to 
whom  the  duty  is  owing  may  be  changed  without  changing 
the  obligation  itself  or  creating  a  new  obligation.  In  this 
case  no  change  whatever  was  made  in  the  obligation  itself> 
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that  is,  in  what  the  partnership  was  in  duty  bound  to  do, 
for  the  debts  were  certain  in  amount,  and  were  due  when  the 
money  was  borrowed  to  pay  them.  The  only  change  was  that 
of  the  person  to  whom  the  obligation  was  owing.  The  court 
gave  judgment  for  the  money  actually  loaned  by  Edwin  P. 
Metlar  to  the  partnership  without  interest  and  for  nothing 
more.  The  notes  which  George  P.  Metlar  attempted  to  give 
were  not  valid,  because  he  had  no  authority  to  make  them. 
These  notes  purported  to  change  the  obligation  by  providing 
that  interest  should  be  paid  thereon,  and  in  one  instance  at 
least  that  an  attorney's  fee  should  be  payable  if  an  action 
should  be  begun  on  the  note.  Under  a  long  line  of  authori- 
ties this,  as  has  been  said,  the  liquidating  partner  had  no 
authority  to  do ;  but  by  the  borrowing  of  the  money  and  pay- 
ment therewith  of  these  partnership  debts — as  was  said  of  a 
somewhat  similar  transaction  in  Estate  of  Davis  and  De- 
saugue,  5  Whart.  (Pa.)  531,  [34  Am.  Dec.  574]— ''there  is  no 
new  duty  or  obligation  created ;  the  responsibility  of  the  firm 
is  precisely  the  same,  and  the  only  alteration  is  as  to  the 
person  of  the  creditor."  And  it  may  be  added  that  if  Edwin 
P.  Metlar  had  purchased  these  claims  from  the  creditors  of 
the  copartnership  and  taken  assignments  thereof  to  himself, 
no  question  could  have  been  raised  as  to  his  right  to  enforce 
the  obligations  against  the  copartners,  although  the  result, 
so  far  as  partnership  liability  is  concerned,  would  have  been 
precisely  the  same. 

For  the  foregoing  reasons  the  judgment  must  be  aflSrmed, 
and  it  is  so  ordered. 

Kerrigan,  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  29,  1917. 

84  Oftl.  App.— 15 
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[Civ.  No.  1961.    First  Appellate  District.— July  2,  1917.] 

W.  C.  THOITS  et  al.,  Petitioners,  v.  J.  P.  BYXBEE,  Jr.,  u 
Superintendent  of  Streets  of  the  City  of  Palo  Alto,  Re- 
spondent. 

Mandamus — Street  Improvement  Contract — Execution  by  Superin- 
tendent OF  Streets. — Mandamus  will  lie  at  the  instasce  of  prop- 
erty owners  to  compel  a  city  superintendent  of  streets  to  enter  into 
a  contract  with  the  successful  bidder  for  street  work  to  be  done  un- 
der the  Vrooman  Act. 

Id. — District  Assessment — Property  to  be  Assessed — Map — Supfi- 
CiENCY  OF  Resolution  of  Intention. — Proceedings  for  street  im- 
provement taken  under  the  Vrooman  Act,  as  amended  in  1913,  de- 
claring that  the  city  council  may  make  the  expenses  of  the  work 
chargeable  upon  a  district,  and  that  the  resolution  of  intention  shall 
in  general  terms  describe  the  district  and  make  reference  to  a  plat 
or  map  approved  by  the  city  council,  which  shall  indicate  by  a 
boundary  line  the  extent  of  territory  to  be  included,  and  also  taken 
under  the  Improvement  Act  of  1915,  providing  that  the  city  council 
shall  declare  in  its  resolution  of  intention  the  exterior  boundaries 
of  the  district  the  property  within  which  is  to  be  assessed  to  pay 
the  costs  and  expenses  of  the  work,  are  not  invalid,  because  the  map 
of  the  district  to  which  the  resolution  of  intention  referred  con- 
tained a  legend  stating  that  the  property  colored  in  red  was  the 
property  affected^  since  such  statement  was  not  a  declaration  that 
other  property  included  within  its  boundaries  was  not  benefited  and 
would  not  be  assessed. 

Id. — Specifications — Concrete — Right  of  Superintendent  to  Change 
Proportions  of  Sand  and  Rock. — Proceedings  taken  under  such 
acts  are  not  invalid  because  the  specifications  with  reference  to  the 
eoncrete  to  be  used  authorized  the  superintendent  to  change  the 
proportions  of  sand  and  rock  and  determine  the  number  of  revolu- 
tions of  the  drum  for  mixing  each  batch  of  concrete. 

Id. — Execution  of  Contract — Mandamus  by  Property  Owner — ^De- 
mand.— The  duty  of  a  city  superintendent  of  streets  to  execute  a 
contract  for  street  work  is  a  public  duty,  and  no  demand  by  prop 
erty  owners  is  required  as  a  condition  precedent  to  their  right  to 
compel  such  execution  by  writ  of  mandate. 

Id. — Property  Owners  Parties  Interested. — Owners  of  lots  that  are 
to  be  improved  under  a  street  contiact  are  sufficiently  beneficially 
interested  in  the  contract  to  petition  for  a  writ  of  mandate  to 
compel  its  execution  by  the  superintendent  of  streets. 

APPLICATION  for  a  Writ  of  Mandate  originally  made  to 
the  District  Court  of  Appeal  for  the  First  Appellate  District 
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to  compel  a  superintendent  of  streets  to  enter  into  a  contract 
for  street  improvement. 

The  facts  are  stated  in  the  opinion  of  the  court 

'     Norman  E.  Malcolm,  and  Eirkbride  ft  Gordon,  for  Peti- 
tioners. 

Raymond  Benjamin,  and  Frederick  Schneider,  for  Inter- 
veners. 

Earl  D.  White,  for  Respondent 

THE  COURT. — This  is  a  proceeding  in  mandamus  brought 
by  petitioners,  owners  of  certain  lots  in  the  city  of  Palo  Alto, 
included,  among  others,  within  a  project  of  street  improve- 
ment, against  the  superintendent  of  streets  of  said  city,  to 
compel  him  to  enter  into  a  contract  with  the  successful  bidder 
for  said  work. 

Other  property  owners  intervened  in  the  suit  and  joined 
with  the  respondent  in  resisting  the  demand  of  the  petitioners 
that  said  respondent  be  compelled  to  enter  into  such  contract. 

Issues  of  fact  being  raised  by  the  pleadings,  the  matter  was 
by  this  court  referred  for  the  taking  of  testimony  and  the 
making  of  findings  thereon.  The  referee  has  made  his  re- 
port and  the  same  is  hereby  adopted. 

The  respondent  and  interveners  raise  various  points  which 
they  urge  as  grounds  for  denying  the  relief  sought,  the  first 
of  which  is,  stated  in  the  language  of  one  of  the  interveners, 
that  "the  present  w/midamus  proceedings  cannot  be  used  to 
test  the  validity  of  the  proposed  contract  or  the  validity  of  the 
street  work  proceedings  already  had,"  for  the  alleged  reason 
that  the  respondent,  as  superintendent  of  streets,  acts  purely 
in  a  ministerial  capacity  in  executing  a  contract  with  the  suc- 
cessful bidder  for  street  work  to  be  done  under  the  provisions 
of  the  so-called  Vrooman  Act,  and  that  if  he  refuses  to  per- 
form such  duty,  there  is  a  direct  remedy  at  hand  by  his  re- 
moval from  oflSce  and  the  appointment  of  another  person  who 
will  not  refuse  to  do  his  duty. 

In  support  of  this  contention  the  cases  of  City  of  Los 
Angdes  v.  Lelande,  157  Cal.  30,  [106  Pac.  218],  and  Marin 
Municipal  Water  Dist  v.  Dolge,  172  Cal.  724,  [158  Pac.  187]. 
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are  cited.  In  those  cases,  however,  the  officer  whose  action 
was  sought  to  be  compelled  was  under  the  direct  authority  of 
the  board  or  corporation  asking  for  the  writ  of  mandamus; 
and  it  appearing  to  the  court  in  those  cases  that  the  object  of 
the  proceedings  was  simply  to  get  the  opinion  of  the  court 
upon  the  validity  of  proceedings  in  which  the  particular  act 
sought  to  be  compelled  was  an  incident,  and  that  there  was  no 
real  controversy  between  the  parties  to  the  proceeding,  it  de- 
nied the  relief  sought. 

We  think  those  cases  have  no  application  here.  The  peti- 
tioners in  this  case  have  no  authority  over  the  respondent,  nor 
have  the  interveners;  and  the  controversy — to  judge  by  the 
earnestness  of  opposing  counsel  in  urging  their  contentions 
upon  this  court — is  a  very  real  one.  Moreover,  it  cannot  be 
said  that  the  duty  of  the  respondent  to  enter  into  the  contract 
here  involved  is  purely  ministerial. 

The  next  contention  in  opposition  to  the  issuance  of  the 
writ  is  that  the  proceedings  taken  thus  far  in  the  matter  of 
the  street  improvement  are  invalid  because  not  based  on  any 
valid  resolution  of  intention.  It  is  alleged  that  the  resolution 
of  intention  is  ambiguous  and  fails  to  show  the  district  to  be 
assessed  for  the  cost  of  the  work. 

These  proceedings  are  taken  under  the  Vrooman  Act  and 
the  Improvement  Bond  Act  of  1915  [Stats.  1915,  p.  1441]. 
Section  3  of  the  former  act  (Stats.  1913,  p.  402)  declares  that 
the  '*City  council  may  make  the  expense  of  such  work  or  im- 
provement chargeable  upon  a  district,  which  said  city  council 
shall,  in  its  resolution  of  intention,  declare  to  be  assessed  to 
pay  the  costs  and  expenses  thereof.  Said  resolution  of  in- 
tention shall  in  general  terms  describe  the  said  district  and 
refer  to  a  plat  or  map  approved  by  the  city  council,  which 
shall  indicate  by  a  boundary  line  the  extent  of  the  territory 
to  be  included  in  said  assessment  district  which  plat  or  map 
.  .  .  shall  govern  for  all  details  as  to  the  extent  of  the  said 
assessment  district." 

Section  4  of  the  Improvement  Bond  Act  of  1915  provides: 
"The  city  council  shall  also  declare  in  said  resolution  of  inten- 
tion the  exterior  boundaries  of  the  district,  the  property 
within  which  is  to  be  assessed  to  pay  the  cost  and  expenses  of 
said  work." 

In  the  resolution  of  intention  adopted  by  the  council  it  is 
declared  '*that  said  proposed  work  and  improvements  are  of 
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more  than  local  or  ordinary  public  benefit,  and  affect  and 
benefit  the  lands  and  district  hereinafter  described,  which 
said  district  is  hereby  declared  to  be  the  district  benefited  by 
said  work  and  improvements,  and  to  have  the  exterior  bound- 
aries hereinafter  described  as  the  boundary  thereof.  That 
therefore  the  entire  cost  and  expenses  of  said  work  and  im- 
provement shall  be  and  are  hereby  made  chargeable  against 
and  shall  be  assessed  upon  said  lands  and  district,  which  dis- 
trict is  within  the  city  of  Palo  Alto,  county  of  Santa  Clara, 
state  of  California,  and  is  particularly  bounded  and  described 
as  follows:"  Then  follows  a  description  of  the  exterior  bound- 
ary of  said  district. 

In  said  resolution  of  intention  the  council  also  referred  to 
the  plan  and  diagram  of  the  district  made  by  the  city  engi- 
neer, which  showed  the  extent  and  boundaries  of  said  district, 
and  which  by  said  resolution  it  adopted. 

The  point  of  attack  on  this  resolution  of  intention  is  that  it 
creates  an  assessment  district,  describes  its  boundaries,  refers 
to  a  map  thereof,  and  that  said  map  shows  that  it  includes 
therein  property  that  is  not  to  be  assessed.  From  an  exam- 
ination of  the  map,  however,  we  think  no  such  conclusion  can 
be  drawn  from  it.  In  addition  to  the  boundary  line  of  the 
district  the  map  shows  in  detail  the  streets  to  be  improved 
colored  in  yellow,  the  property  abutting  on  those  streets 
colored  in  pink,  and  other  streets  already  improved  and  upon 
which  no  work  is  to  be  done  under  this  resolution.  A  legend 
on  the  map  states  that  the  property  colored  in  red  is  the  prop- 
erty "affected'*;  and  from  this  the  interveners  argue  that  the 
map  thus  shows  that  only  the  property  so  colored  in  red  is  to 
be  assessed.  But  the  statement  in  the  legend  on  the  map  that 
the  property  colored  in  red  is  the  property  affected  is  by  no 
means  a  declaration  that  the  remaining  property  is  not  bene- 
fited and  not  to  be  assessed ;  and  the  plain  declaration  in  the 
resolution  of  intention  itself  is  that  all  the  property  included 
within  the  district  will  be  subject  to  assessment.  As  the  as- 
sessment must  be  according  to  benefits,  it  is  evident  that  the 
property  which  is  stated  in  the  map  to  be  "affected**  will  bear 
a  higher  assessment  than  the  property  not  so  colored.  We 
think  it  clear  that  the  word  "affected**  as  used  in  the  legend 
on  the  map  merely  means  that  such  property  is  directly  adja- 
cent to  the  proposed  work.  The  resolution  of  intention,  there- 
fore, 18  not  invalid  for  the  reason  urged. 
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The  next  point  of  invalidity  alleged  is  that  no  official  grade 
has  been  established  in  Palo  Alto.  On  this  point  the  finding 
of  the  referee  is  **that  at  all  of  the  dates  and  times  mentioned 
in  the  petition,  all  these  portions  of  those  certain  streets  in  the 
city  of  Palo  Alto  described  and  mentioned  in  the  resolution  of 
intention  hereafter  referred  to  were  open  and  located  streets 
in  the  said  city  of  Palo  Alto,  dedicated  to  public  use,  with 
established  grades  and  width,  and  that  the  official  grades 
thereof  were  established  by  the  board  of  trustees  of  the  town, 
not  the  city,  of  Palo  Alto  by  resolution  of  the  board  of  trustees 
of  said  town  adopted  July  7, 1900,  wherein  said  board  of  trus- 
tees resolved:  'That  the  grades  of  the  town  of  Palo  Alto  be 
and  they  are  hereby  established  as  shown  on  the  map  entitled : 
Map  showing  the  established  grades  for  the  town  of  Palo  Alto, 
prepared  by  C.  E.  Moore,  and  that  all  sidewalks  and  street 
improvements  conform  thereto.'  "  The  referee  further  found 
that  the  board  of  town  trustees  of  Palo  Alto  adopted  a  map 
prepared  by  the  town  engineer  showing  bench  marks  and 
monuments,  which  map  was  introduced  in  evidence.  The 
grade  map  shows  that  there  are  certain  elevations  marked 
upon  every  street  intersection  upon  the  map,  and  that  C.  E. 
Moore,  the  civil  engineer  who  prepared  the  map,  placed  cor- 
responding marks  and  figures  for  elevations  upon  hydrants 
and  manholes  in  various  parts  of  the  city,  and  notably  upon 
a  rail  in  the  circle  of  Palo  Alto,  so  that  any  engineer  could 
take  this  grade  map,  together  with  the  monuments  established 
at  various  places  in  the  city,  and  determine  the  exact  grade  of 
streets  at  any  given  point. 

The  objection  that  the  figures  do  not  specify  inches,  feet,  or 
miles,  or  whether  above  or  below  sea-level,  is  not  serious.  It 
is  matter  of  common  knowledge  that  in  this  part  of  the  state 
elevations  are  above  sea-level  {Federal  Constrtiction  Co.  v. 
Wold,  30  Cal.  App.  360,  363,  [158  Pac.  340J),  and  are  in. 
dicated  in  feet. 

It  is  next  contended  that  the  street  proceedings  taken  in  this 
case  are  invalid  because  not  authorized  by  the  charter  of  Palo 
Alto.  It  is  argued  that  the  proceedings  should  have  been 
taken  under  the  general  laws  of  the  state  as  they  existed  in 
1911,  because  in  section  10  of  the  charter  of  Palo  Alto  as 
amended  in  1911  it  is  provided  that  "In  the  erection,  improve- 
ment and  repair  of  all  public  buildings  and  works,  in  all 
street  and  sewer  work,  done  under  and  by  authority  of  the 
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laws  of  the  state  of  California  creating  a  bonded  indebtedness 
of  the  municipality,  or  done  under  and  by  authority  of  any  of 
the  street  laws  of  the  state  of  California,  which  laws  are 
hereby  made  a  part  of  this  charter,  the  work  shall  be  let  to  the 
lowest  bidder.  The  council  shall  have  power  to  adopt  ordi- 
nances for  the  purpose  of  carrying  out  these  provisions,  and 
such  ordinances  shall  be  supplemental  to  the  existing  laws  of 
the  state.  ..." 

By  this  section  the  general  street  laws  of  the  state  are 
adopted  as  a  part  of  the  charter  of  Palo  Alto.  Such  adoption 
is  not  to  be  confined  to  the  particular  laws  existing  at  the  date 
thereof.  The  rule  of  statutory  construction  with  regard  to 
the  adoption  of  statutes  by  reference  is  thus  stated  in  2 
Sutherland  on  Statutory  Construction,  second  edition,  page 
787:  **  Where  one  statute  adopts  the  particular  provisions  of 
another  by  specific  and  descriptive  reference  to  the  statute  or 
provision  adopted,  the  effect  is  the  same  as  though  the  statute 
or  provision  adopted  had  been  incorporated  bodily  into  the 
adopting  statute.  When  so  adopted  only  such  portion  is  in 
force  as  relates  to  the  particular  subject  of  the  adopting  act 
and  as  is  applicable  and  appropriate  thereto.  Such  adoption 
takes  the  statute  as  it  exists,  and  does  not  include  subsequent 
additions  or  modifications  of  the  statute  so  taken  unless  it  does 
by  express  intent.  When,  however,  the  adopting  statute 
makes  no  reference  to  any  particular  act  by  its  title  or  other- 
wise, but  refers  to  the  general  law  relating  to  the  subject  in 
hand,  the  reference  will  be  regarded  as  including  not  only  the 
law  in  force  at  the  date  of  adopting  the  act,  but  also  the  laws 
in  force  when  action  is  taken  or  proceedings  are  resorted  to.'* 

Nor  can  the  word  ** existing,"  found  in  the  last  clause  of  the 
section  quoted,  have  the  effect  of  taking  this  case  from  the  gen- 
eral rule.  The  word  is  used  in  connection  with  the  power 
given  to  the  council  to  enact  ordinances  relating  to  street  mat- 
ters, and  declares  that  such  ordinances  when  enacted  shall  be 
supplemental  to  existing  laws,  that  is,  supplemental  to  the 
laws  existing  when  such  ordinances  shall  be  enacted.  We  can 
discover  no  intention  from  the  use  of  this  language  to  confine 
the  adoption  of  the  general  laws  of  the  state  relating  to  street 
improvement  to  the  particular  laws  existing  at  the  time  of  the 
enactment  of  this  section ;  and  the  reason  for  making  such  an 
adoption  is  equally  applicable  to  general  laws  later  enacted 
which  come  within  the  description  employed. 
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The  next  objection  to  these  proceedings  is  that  they  are  in- 
valid **  because  the  specifications  do  not  definitely  inform  the 
owners  of  the  work  to  be  done,  and  vest  in  the  superintendent 
of  streets  an  illegal  discretion  to  favor  or  injure  the  contrac- 
tor." This  objection  is  aimed  at  the  following  specifications 
(speaking  of  the  concrete  to  be  used  in  the  work) : 

"It  shall  be  composed  of  Portland  cement,  sand  and  broken 
rock,  mixed  ordinarily  in  the  proportions  of  one  cubic  foot 
cement  to  two  cubic  feet  of  sand  and  four  cubic  feet  of  broken 
rock.  A  change  may  be  made  in  the  proportion  of  sand  and 
rock  in  the  concrete  aggregate  as  the  street  superintendent 
may  direct  when  in  his  opinion  the  voids  in  the  material  used 
are  not  satisfactory  for  mixing  in  the  above  proportions." 

"The  number  of  revolutions  of  the  drum  for  mixing  each 
batch  of  concrete  shall  be  as  determined  by  the  street  super- 
intendent." 

As  against  the  validity  of  the  first  of  these  provisions  of 
the  specifications  it  is  urged  that  the  superintendent  of  streets 
is  given  such  wide  power  to  change  the  proportions  of  sand 
and  rock  in  the  concrete  aggregate  that  the  cost  of  the  work 
could  be  materially  increased  or  decreased  by  the  superintend- 
ent, thus  rendering  favoritism  or  oppression  on  the  part  of 
the  superintendent  possible,  and  introducing  such  uncertainty 
into  the  specifications  as  to  compel  bidders  for  the  work  to 
name  a  higher  price  than  they  otherwise  would,  to  the  detri- 
ment of  the  property  owner  paying  for  the  work. 

The  evidence  taken  in  this  case  shows  that  by  employing  the 
sand  and  rock  ordinarily  used  in  the  vicinity  of  Palo  Alto  for 
the  character  of  work  to  be  done  under  these  proceedings,  the 
prescribed  mixture  of  one  cubic  foot  of  cement  to  two  cubic 
feet  of  sand  and  four  cubic  feet  of  broken  rock  will  make  a 
concrete  of  proper  density,  and  that  the  faculty  given  to  the 
street  superintendent  of  changing  the  proportions  of  sand  and 
rock  in  the  concrete  aggregate  is  for  the  purpose  of  preserv- 
ing this  density  of  character.  It  also  appears  that  the  cost  of 
sand  and  broken  rock  around  Palo  Alto  is  practically  the 
same,  so  that  a  change  in  the  proportions  of  those  elements 
would  not  affect  the  cost  of  the  work  so  far  as  those  ingre- 
dients are  concerned ;  but  might  affect  it  by  increasing  or  de- 
creasing the  quantity  of  cement  required  in  the  making  of  the 
concrete.  Thus  if  the  rock  furnished  should  show  a  materially 
larger  percentage  of  voids  than  the  average,  that  condition 
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could  be  corrected  by  increasing  the  proportion  of  sand,  with 
a  resultant  increase  in  the  area  covered  by  the  mixture  thus 
produced;  the  amount  of  cement  added  to  the  newly  deter- 
mined proportions  of  sand  and  rock  not  being  changed  less 
cement  would  be  required  for  the  entire  work,  which  might  re- 
sult in  a  considerable  saving  to  the  contractor.  On  the  other 
hand,  if  the  rock  furnished  should  show  a  materially  smaller 
percentage  of  voids  than  the  average,  that  condition  could  be 
corrected  by  decreasing  the  proportion  of  sand,  with  a  result- 
ant decrease  in  the  spread  furnished  by  such  mixture  and  a 
consequent  increase  in  the  quantity  of  cement  used,  entailing 
a  greater  outlay  on  the  part  of  the  contractor. 

It  is  argued  that  in  the  presence  of  such  possibilities  under 
the  specifications  upon  which  the  bids  were  to  be  made  the  con- 
tractor, in  order  to  guard  himself  from  loss,  would  necessarily 
name  a  higher  price. 

As  against  this  view  it  was  shown  that  if  the  contractor  fur- 
nished uniformly  graded  rock,  as  required  by  another  of  the 
specifications  for  this  work,  the  variation  in  the  voids  would 
be  negligible,  so  that  it  would  be  unnecessary  for  the  street 
superintendent  to  exercise  the  power  in  question.  Witnesses 
testified  that  if  this  power  were  not  given  to  the  superintend- 
ent, he  would  be  compelled,  in  order  to  preserve  the  required 
quality  of  density  in  the  concrete,  to  insist  upon  a  rigid  ad- 
herence to  the  requirement  of  uniform  grading  in  the  rock — a 
condition  much  more  onerous  upon  a  contractor  than  compli- 
ance with  the  superintendent's  directions  to  change  the  pro- 
portions of  sand  and  rock  for  the  purpose  of  filling  voids ;  and 
that  this  discretion  allowed  to  the  superintendent  was  a  posi- 
tive advantage  to  the  contractor.  It  was  also  testified  that  a 
contractor  in  preparing  his  bid  upon  such  a  specification  either 
would  not  give  it  any  consideration,  or  would  regard  it  as  a 
desirable  element,  and  would  not  increase  his  bid  on  account 
of  its  presence.  One  of  the  witnesses  produced  ii  opposition 
to  the  specification  testified  that  he  himself  prepared  the 
figures  of  one  of  the  competitors  for  this  work,  and  that  he 
did  not  take  this  provision  of  the  specification  attacked  into 
consideration. 

Expert  evidence  as  to  the  construction  of  this  specification 
in  the  shape  of  testimony  of  engineers  was  also  introduced. 
The  preponderance  of  this  testimony  showed  that  the  correct 
iX'nstruction  thereof  is  that  since  only  a  change  in  the  propor- 
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tions  of  sand  and  rock  is  permitted,  the  proportion  of  cement 
to  the  whole  must  be  maintained,  and  it  is  found  by  the  ref- 
eree that  this  result  can  be  readily  effected ;  that  if  it  should 
be  desirable  to  increase  the  proportion  of  sand  to  rock,  and  at 
the  same  time  maintain  the  constant  of  one  part  of  cement  to 
six  parts  of  concrete  aggregate  in  the  mixture,  it  could  readily 
be  done  by  making  the  change  not  in  one  only  of  those  in- 
gredients, but  in  both,  i.  e.»  increasing  the  sand  and  decreasing 
the  rock. 

We  think,  moreover,  that  this  last  method  is  the  one  re- 
quired by  a  natural  construction  of  the  language  of  the  speci- 
fication. Bearing  in  mind  that  a  mixture  of  one  part  of 
cement  to  two  parts  of  sand  and  four  parts  of  rock  has  been 
prescribed,  and  that  a  change  is  permitted  in  the  proportions 
of  only  two  of  those  ingredients,  we  think  it  follows  that  the 
change  must  be  made,  if  possible,  without  affecting  the  third 
proposition.  We  have  seen  that  this  is  not  only  possible,  but 
very  easily  accomplished,  by  varying  the  quantity  of  both  the 
sand  and  the  rock  instead  of  confining  the  change  to  one  of 
those  ingredients. 

Even  if  this  construction  be  not  the  correct  one,  it  is  still 
apparent  that  the  discretion  given  to  the  street  superintendent 
lunder  this  specification  is  for  one  purpose  only,  viz.,  for  filling 
voids  in  the  concrete  aggregate,  and  that  the  occasion  for  the 
exercise  of  this  limited  discretion  is  in  the  hands  of  the  con- 
tractor, who  can  practically  obviate  its  exercise  by  supplying 
rock  uniformly  graded  as  required  by  the  specification. 

For  these  reasons  we  think  that  this  alleged  ground  of  in- 
validity must  be  rejected. 

As  to  the  discretion  given  to  the  superintendent  to  prescribe 
the  number  of  revolutions  of  the  drum  of  the  mechanical 
mixer,  the  evidence  showed  that  the  presence  of  this  provision 
in  the  specification  would  not  introduce  any  material  uncer- 
tainty in  the  cost  of  the  work.  The  number  of  revolutions  of 
the  drum  bears  principally  upon  the  question  of  time  em- 
ployed in  the  work.  The  testimony  showed  that  there  is  an 
average  number  of  revolutions  which  is  practically  standard, 
and  that  if  this  number  should  be  somewhat  increased,  the 
drum  could  be  speeded  up,  and  thus  no  difference  in  time  re- 
sult. Moreover,  this  discretion  is  not  greater  than  that  con- 
ferred upon  the  superintendent  expressly  by  the  Vrooman  Act 
itself,  wherein,  in  section  2  thereof,  it  is  provided  that  the 
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work  must  be  done  under  the  direction  and  to  the  satisfaction 
of  the  superintendent  of  streets.  We  think  this  clause  clearly 
broad  enough  to  vest  in  him  the  authority  to  prescribe  the 
number  of  revolutions  of  the  drum  when  exercised  within  the 
other  requirement  of  this  specification  that  the  concrete  mix- 
tare  shall  have  a  uniform  consistency  and  color. 

It  is  next  urged  as  going  to  the  invalidity  of  the  proceedings 
attacked  that  the  award  of  the  contract  is  invalid  **  because  the 
lowest  bidder  was  given  no  notice  that  his  responsibility  was  in 
issue,  nor  was  he  accorded  a  hearing  upon  that  point  *' 

The  evidence  shows  that  one  F.  R.  Ritchie  was  the  lowest 
bidder,  and  that  he  was  present  at  the  meeting  of  the  council 
when  it  publicly  opened,  examined,  and  declared  the  bids, 
and  was  present  at  the  meeting  at  which  the  contract  was 
awarded ;  that  members  of  the  council  and  other  of&cers  of  the 
municipality  made  an  investigation  concerning  the  financial 
responsibility  of  Ritchie,  and  reported  to  the  council  that  the 
Ritchie  Company  had  failed  to  perform  a  contract  for  the  con- 
struction of  a  portion  of  the  state  highway  of  the  state  of  Cali- 
fornia, and  that  the  bondsmen  of  said  concern  had  been  com- 
pelled to  complete  the  same;  that  Ritchie  was  in  fact  the 
Ritchie  Company ;  that  he  was  given  a  hearing  by  the  council 
at  the  meeting  at  which  the  contract  was  awarded,  at  which 
time  he  refused  to  answer  questions  asked  by  members  of  the 
council,  and  declared  that  he  would  refuse  to  answer  any  and 
all  questions  asked  him  by  members  of  the  council  until  he 
could  be  represented  by  an  attorney.  After  considering  the 
reports  and  acting  upon  advice  the  council  found  that  P.  R. 
Ritchie  was  not  the  lowest  responsible  bidder,  and  awarded 
the  contract  to  the  lowest  regular  responsible  bidder — Paul  & 
Caldwell. 

The  finding  of  the  council,  in  the  absence  of  fraud  and  collu- 
sion (neither  of  which  was  alleged  nor  claimed  in  this  proceed- 
ing) is  conclusive.  {Butler  v.  Printing  Commrs.,  68  W.  Va. 
493,  [38  L.  R.  A.  (N.  S.)  653,  70  S.  E.  119] ;  3  McQuillin  on 
Municipal  Corporations,  sec.  1228.) 

It  is  next  claimed  that  the  petitioners  are  not  entitled  to  the 
writ  of  mandamus  *' because  there  was  not  a  demand  and 
refusal." 

In  this  case  the  contract  executed  by  the  firm  to  which  it 
was  awarded  is  in  evidence,  together  with  a  proper  bond.  De- 
mand was  made  upon  the  respondent  to  execute  the  contract 
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by  said  firm,  and  was  refused.  So  far  ajs  the  petitioners  are 
concerned,  the  duty  of  the  respondent  to  execute  the  contract 
was  not  one  owing  specifically  to  them,  but  was  a  public  duty. 
Under  such  circumstances  we  think  a  demand  from  the  peti- 
tioners was  unnecessary.  {Wilson  v.  Board  of  Directors,  138 
Cal.  67,  [70Pac.  1059].) 

It  is  finally  urged  as  a  reason  why  the  writ  should  be  denied 
that  the  petitioners  are  not  beneficially  interested  in  the  con- 
tract the  execution  of  which  is  sought  to  be  compelled. 

Section  1086  of  the  Code  of  Civil  Procedure  provides  that 
the  writ  of  mandate  shall  issue  only  on  the  petition  of  the 
party  beneficially  interested.  While  it  may  be  true  that  the 
successful  bidders  have  a  greater  interest  in  the  signing  of 
this  contract  by  the  respondent  than  have  the  petitioners,  yet 
the  beneficial  interest  of  the  latter  is  undeniable,  since  they  are 
the  owners  of  lots  that  are  to  be  improved  under  the  contract. 
We  think  the  interest  of  the  petitioners  here  is  just  as  certain 
and  direct  as  that  of  the  petitioner  in  the  case  of  Eby  v. 
School  Trustees,  87  Cal.  166,  [25  Pac.  240].  That  was  a  pro- 
ceeding to  compel  the  school  trustees  to  proceed  to  reconstruct 
a  schoolhouse  on  an  old  site,  and  the  interest  of  the  petitioner 
was  that  of  a  resident  elector  having  a  family  of  minor  chil- 
dren. 

This  disposes  of  the  questions  raised  in  opposition  to  the 
issuance  of  the  writ. 

It  is  ordered  that  said  respondent  J.  P.  Byxbee,  Jr.,  as 
superintendent  of  streets  of  the  city  of  Palo  Alto,  forthwith 
sign  and  execute  the  contract  with  Paul  &  Caldwell  referred 
to  in  the  petition  herein,  and  fix  a  date  for  the  commencement 
of  the  work  to  be  done  under  said  contract,  and  that  the  peti- 
tioners recover  their  costs. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  August  1,  1917. 
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[Civ.  No.  1952.    First  Appellate  District.— July  3,  1917.] 

HENRY  G.  GILLE,  Doing  Business  as  Gille  Show  Printing 
Co.,  Respondent,  v.  G.  M.  ANDERSON,  Appellant. 

Account — Secondary  Evidence — Appeal. — Upon  an  appeal  from  a 
judgment  in  an  action  upon  an  open  book  account,  the  appellant 
cannot  insist  that  there  was  no  evidence  of  the  account,  where  the 
accounts  were  in  court  and  the  plaintiff  read  the  items  therefrom 
in  giving  his  testimony,  or  they  were  read  to  him  by  his  attorney, 
and  no  objection  was  made  to  the  method  of  proof. 

Id. — Account  Stated — Insufpiciency  of  Evidence.— In  such  an  action, 
a  statement  made  by  the  defendant  to  the  effect  that  he  was  liable 
for  part  of  the  bills  is  insufficient  to  establish  an  account  stated. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Bernard  J.  Flood, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Herbert  Choynski,  and  James  Raleigh  Kelly,  for  Appellant. 

Walter  H.  R<>binson,  for  Respondent. 

BEASLY,  J.,  pro  tern. — This  is  an  action  in  which  the 
plaintiff  declared  upon  an  open  book  account,  and  was  given 
judgment  for  $1,211.50.  The  defendant  appeals,  and  insists 
that  "there  is  no  evidence  of  an  open  book  account."  At  the 
trial  tbo  accounts  of  the  plaintiff  were  in  court,  and  the  plain- 
tiff read  the  items  from  them  in  giving  his  testimony,  or  they 
were  read  to  him  by  his  attorney.  No  objection  was  made  to 
this  method  of  proving^  the  plaintiff's  claim.  Having  failed 
to  object  at  the  trial  to  this  method  of  proof,  the  defendant 
cannot  now  be  heard  to  complain  of  it,  for  it  is  well  settled 
that  if  a  party  permits  his  adversary  to  prove  his  case  by 
secondary  evidence,  he  cannot  afterward  object  that  better 
evidence  should  have  been  produced.  The  secondary  evi- 
dence is,  under  the  circumstances,  sufficient.  {Wright  v. 
Roseberry,  81  Cal.  87,  [22  Pac.  336] ;  WUliams  v.  Eawley, 
144  Cal.  97,  102,  [77  Pac.  762].) 

Defendant  makes  the  further  poirt  that  **the  evidence 
shows  that  if  there  was  any  account  the  account  was  stated 


Digitized  by 


Google 


238  GiLLB  V.  Anderson.  [34  Cal.  App. 

between  the  parties."  To  establish  this  he  relies  upon  a 
statement  made  by  himself  at  one  time  to  the  effect  that  he 
waa  liable  for  a  part  of  these  bills;  but  this  statement  was 
not  made  under  circumstances  which  showed  such  a  meeting 
of  minds  as  to  establish  an  account  stated  between  the  par- 
ties; at  least  considering  the  other  evidence  the  court  was 
justified  in  finding  that  the  account  was  not  stated. 

The  appellant  also  claims  that  this  was  not  his  debt  but 
the  debt  of  the  G.  M.  Anderson  Company.  The  items  were 
charged  to  the  defendant  either  under  his  own  name  or  un- 
der the  name  of  the  Gaiety  Theater  Company.  Anderson 
personally  ordered  the  opening  of  this  account.  The  account 
was  for  printing  done  by  the  plaintiff  for  various  shows  pro- 
duced at  the  Gaiety  Theater.  The  defendant  was  the  only 
person  who  opened  the  account  or  made  any  arrangements 
for  this  printing.  He  told  the  plaintiff  that  he  was  opening 
the  Gaiety  Theater  and  would  require  a  great  deal  of  print- 
ing, and  arranged  with  the  plaintiff  to  furnish  it.  He  also 
instructed  the  plaintiff  to  take  orders  from  his  managers. 
He  paid  some  money  on  the  account  personally,  and  never 
suggested  that  he  was  not  responsible  individually  for  the 
bills  so  contracted.  He  now  claims  that  after  giving  two 
shows  he  retired  from  the  theater,  and  that  the  theater  was 
thenceforth  conducted  by  the  G.  M.  Anderson  Company. 
However,  there  was  evidence  that  he  later  admitted  his  lia- 
bility for  the  account ;  and  from  the  evidence  taken  as  a  whole 
the  court  was  justified  in  finding  that  Anderson  was  person- 
ally liable  for  the  entire  indebtedness.  No  good  purpose 
would  1  e  served  by  a  lengthy  analysis  of  this  evidence.  De- 
fendant's methods  of  doing  business  may  be  said  to  have 
been  loose,  he  apparently  contracting  bills  in  the  name  of 
the  Gaiety  Theater  Company,  the  G.  M.  Anderson  Company, 
and  under  his  own  name;  and  the  court  was  amply  justified 
in  finding  that  all  these  accounts  were  chargeable  to  him 
personally. 

There  was  no  error  as  to  any  of  the  rulings  of  the  court 
in  the  admission  of  evidence  as  to  which  the  defendant 
complains. 

The  judgment  is  afiirmed. 

Eerrigan,  J.,  and  Richards,  J.,  concurred* 
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[(3t.  No.  1984.    Piiat  Appellate  District.— July  5,  1917.] 

CAPUCHINO  LAND  CO.  (a  Corporation),  Respondent,  ▼. 
BOARD  OP  TRUSTEES  OP  THE  CITY  OP  SAN 
BRUNO  (a  Municipal  Corporation),  et  al.,  Appellants. 

Municipal  Oorpoeations — Annexation  Pboceedinos  —  Sufficiency  of 
Petition — Judicial  Act — Review  by  Courts. — ^Under  the  provi- 
sions of  the  act  of  1889  (Stats.  1889,  p.  358),  providing  a  method 
for  the  inclusion  of  outside  inhabited  territory  within  the  corporate 
limits  of  municipalities,  the  initial  action  of  the  board  of  trustees 
in  determining  whether  a  petition  for  annexation  i»  sufficient  is 
judicial  in  its  nature  and  subject  to  review  in  a  proceeding  in 
eertiorari. 

Id. — Character  of  Territory — ^Determination  of  Governinq  Offi- 
cials— ^When  Reviewable. — While  it  is  true  that  the  question  at 
to  whether  certain  territory  lying  adjacent  to  a  municipality  and 
sought  to  be  embraced  within  its  boundaries  is  or  is  not  inhabited 
territory  within  the  intent  and  meaning  of  the  statute  of  1889 
would,  in  many  cases,  be  a  difficult  question  to  determine,  and 
that  in  such  eases  the  determination  of  the  question  is  one  which 
the  electors  occupying  such  territory  should  rightly  be  left  to 
decide,  still  when  a  case  is  presented  in  which  the  particular  tract 
of  land  sought  to  be  included  is  of  such  size,  area,  location,  isola- 
tion, and  state  of  uninhabitancy  as  to  render  it  perfectly  apparent 
that  it  falls  clearly  without  and  beyond  the  scope  and  intent  of 
the  statute,  the  determination  of  the  governing  officials  of  the 
adjacent  municipality  to  bring  such  an  area  within  its  civic  bound- 
aries should  be  the  subject  of  inquiry  through  the  writ  of  review. 

Id. — ^Uninhabited  Territory.— A  compact  rectangular  body  of  land 
embracing  1,890  acres,  which  has  apparently  never  been  subdi- 
Tided  or  intersected  with  streets,  and  which  has  not  a  house  upon 
it,  and  which  consists  entirely  of  grazing,  marsh,  and  tide  lands, 
la  not  ''inhabited  territory,"  within  the  meaning  of  the  statute  of 
1889. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Mateo  County.    John  L.  Hudner,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mason  &  Locke,  and  Kirkbride  &  Qordon,  for  Appellants. 

Arthur  H.  Redington,  for  Respondent. 
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RICHARDS,  J. — This  is  an  appeal  from  the  judgment  in 
petitioner's  favor  upon  a  hearing  of  its  application  for  a  writ 
of  review,  wherein  the  petitioner  sought  to  have  reviewed  and 
annulled  the  action  of  the  board  of  trustees  of  the  city  o± 
San  Bruno  in  calling  and  holding  an  election  for  the  proposed 
annexation  of  certain  territory  to  and  its  inclusion  within 
the  corporate  boundaries  of  said  municipality. 

The  election  was  called  and  held  under  the  provisions  of 
the  act  of  1889  (Stats.  1889,  p.  358),  providing  a  method  for 
the  inclusion  of  outside  inhabited  territory  within  the  cor- 
porate limits  of  municipalities.  The  lands  of  the  petitioner 
sought  to  be  made  the  subject  of  such  inclusion  within  the 
corporate  limits  of  the  city  of  San  Bruno  consisted  of  a  tract 
of  land  lying  adjacent  to  the  eastern  boundary  of  its  present 
corporate  limits,  comprising  1,890  acres  in  one  rectangular 
piece,  and  extending  thence  eastward  to  and  some  distance 
into  the  tide  waters  of  the  bay  of  San  Francisco.  This  par- 
ticular tract  is  entirely  uninhabited,  but  adjacent  to  it,  lying 
across  the  railroad  tracks  which  run  along  a  portion  of  its 
western  line,  is  another  and  separate  tract  of  land  comprising 
sixty-two  acres,  and  known  as  Lomita  Park,  which  has  been 
subdivided  and  sold  in  small  lots,  and  which  is  inhabited  by 
a  population  of  190  persons.  The  city  of  San  Bruno  was 
incorporated  as  a  city  of  the  sixth  class  in  December,  1914. 
In  the  month  of  June,  1915,  the  board  of  trustees  of  the  said 
city  received  a  petition  containing  111  signatures  of  persons 
asserting  themselves  to  be  and  constitute  the  necessary  one- 
fifth  of  the  qualified  electors  of  the  municipality  required  by 
the  statute,  which  petition  described  the  territory  sought  to 
be  included  within  the  limits  of  the  municipality  through  the 
holding  of  an  annexaion  election,  and  which  description  em- 
braced the  lands  of  the  petitioner.  The  board  of  trustees  of 
said  city  entertained  said  petition;  decided  that  it  was  suffi- 
cient in  point  of  signatures  and  description  to  require  the 
calling  of  such  election,  and  then  proceeded  in  accordance 
with  the  directions  of  the  statute  to  call  and  hold  the  same. 
The  jurisdiction  of  said  board  so  to  do  was  the  subject  of 
successful  assault  in  this  proceeding  before  the  trial  court, 
and  from  its  judgment  annulling  the  proceedings  for  the  call- 
ing and  holding  of  such  election  the  present  appeal  has  been 
taken. 
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The  chief  and  vital  point  urged  by  the  petitioner  before 
the  trial  court  and  insisted  upon  on  this  appeal  is  that  the 
face  of  the  record  discloses,  and  the  fact  is,  that  the  said 
lands  of  the  petitioner  constitute  a  segregated  uninhabited 
territory  which  is  of  such  comparative  area  and  so  situated  as 
not  to  be  susceptible  of  being  brought  within  the  intent  and 
meaning  of  the  term  "uninhabited  territory"  as  employed  in 
the  statute  of  1889 ;  and  hence  that  its  annexation  either  by 
itself,  or  by  the  attempted  inclusion  within  the  same  descrip- 
tion with  itself  of  another  and  separate  inhabited  area,  was 
beyond  the  jurisdiction  of  said  board  of  trustees  of  the  city 
of  San  Bruno. 

The  answer  which  the  appellants  make  to  this  contention 
is  twofold — the  first  being  that  the  action  of  the  said  board 
of  trustees  in  the  matter  of  the  calling  and  holding  of  the 
election  in  question  is  not  judicial  in  its  character,  but  is 
purely  administrative,  and  hence  not  the  subject  of  review 
of  this  proceeding,  and  this  for  the  reason  that  the  statute 
under  which  the  election  was  called  and  held  gives  to  the 
governing  bodies  of  municipalities  no  discretion  in  the  matter 
of  calling  and  holding  an  annexation  election  upon  the  pres- 
entation of  a  proper  petition  therefor,  signed  by  the 
requisite  quota  of  electors,  and  containing  the  proper  descrip- 
tion of  the  territory  to  be  embraced  within  the  boundaries  of 
the  city;  and  it  is  therefore  argued  that  the  writ  of  quo 
warranto  would  be  the  proper  and  only  remedy  for  the  acts 
of  the  appellants  of  which  the  petitioner  herein  complains. 

As  to  this  contention  we  are  clearly  of  the  opinion  that 
while  it  is  true  that  the  statute  in  question  reposes  no  dis- 
cretion in  the  board  of  trustees  as  to  the  matter  of  issuing 
its  call  for  an  annexation  election  upon  the  presentation  of 
a  properly  signed  and  worded  petition  theref  ."^r,  and  that  its 
acts  in  the  premises  from  that  time  forth  would  be  adminis- 
trative, and  hence  not  the  proper  subject  of  review  in  this 
proceeding,  yet  the  initial  action  of  the  board  of  trustees  in 
determining  whether  a  petition  in  all  respects  sufficient  to 
set  in  motion  the  compulsion  of  the  statute  in  the  matter  of 
calling  and  holding  such  election  had  been  presented  before 
it,  was  essentially  judicial  in  its  nature,  and  hence  was  and 
is  the  proper  subject  of  review  in  this  proceeding. 

The  controlling  authorities  sustaining  this  view  are  Siumpf 
v.  Board  of  Supervisors,  131  Cal.  364,  [82  Am.  St.  Bep.  350, 
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63  Pac.  663] ;  Great  Western  Power  Co.  v.  PUUbury,  170 
Cal.  180,  [149  Pac.  35,  9  N.  C.  C.  A.  466] ;  People  v.  Oakland, 
123  Cal.  598,  [56  Pac.  445] ;  Levee  District  v.  Farmer,  101 
Cal.  178,  [23  L.  B.  A.  388,  35  Pac.  569] ;  People  v.  Ontario, 
148  Cal.  625,  [84  Pac.  205]. 

The  case  of  Frederick  v.  City  of  San  Luis  Obispo,  118  Cal. 
391,  392,  [50  Pac.  661],  cited  in  the  closing  brief  of  appel- 
lants, is  not  in  conflict  with  the  rule  adhered  to  in  the  fore- 
going cases,  for  that  was  a  proceeding  in  mandamiis  to  com- 
pel the  holding  of  an  election  after  the  presentation  of  a 
proper  petition  therefor;  and  the  question  of  the  nature  of 
the  action  of  the  city  officials  in  passing  upon  the  sufficiency 
of  the  petition  itself  was  not  the  subject  of  inquiry  or 
decision  in  that  case. 

The  second  and  final  contention  of  the  appellants  is  that 
the  question  as  to  whether  or  not  the  territory  sought  to  be 
brought  within  the  boundaries  of  the  city  by  the  annexation 
election  is  inhabited  territory  within  the  meaning  and  intent 
of  the  statute  of  1889  is  a  purely  political  question,  to  be 
determined  in  the  first  instance  by  the  electors  presentincr 
the  petition,  by  the  board  of  trustees  in  their  adoption  of  the 
proposed  boundaries  of  the  enlarged  city,  and  finally  by  the 
voters  themselves  within  the  prescribed  territory  sought  to  be 
annexed;  and  that  as  to  such  determination  the  courts  have 
no  right  to  interfere. 

While  it  is  true  that  the  question  as  to  whether  certain  ter- 
ritory lying  adjacent  to  a  municipality  and  sought  to  be  em- 
braced within  its  boundaries  is  or  is  not  inhabited  territory 
within  the  intent  and  meaning  of  the  statute  of  1889  would, 
in  many  cases,  be  a  difficult  question  to  determine,  owing  to 
the  fact  that  the  suburbs  of  cities  frequently  embrace  areas 
more  or  less  thinly  populated,  with  considerable  stretches 
sometimes  of  vacant  lots  or  lands ;  and  that  in  such  cases  the 
determination  of  the  question  as  to  whether  the  areas  sought 
to  be  embraced  within  the  city  are  sufficiently  inhabited  so  as 
to  be  properly  included  within  it  is  one  which  the  electors 
occupying  said  areas  should  rightly  be  left  to  decide;  still, 
when  a  case  is  presented  in  which  the  particular  tract  of  land 
sought  to  be  included  is  of  such  size,  area,  location,  isolation, 
and  state  of  uninhabitancy  as  to  render  it  perfectly  apparent 
that  it  falls  clearly  without  and  beyond  the  scope  and  intent 
of  the  statute  of  1889,  permitting  only  inhabited  areas  to 
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be  embraced  within  its  provisions  for  the  holding  of  annexa- 
tion elections,  in  such  a  case  we  are  satisfied  that  the  deter- 
mination of  the  governing  officials  of  the  adjacent  munici- 
pality to  bring  such  an  area  within  its  civic  boundaries 
should  be  the  subject  of  inquiry  through  the  writ  of  review. 
The  record  seems  to  us  to  show  that  this  is  one  of  those 
cases.  The  tract  of  land  sought  to  be  included  within  the  ex- 
panded boundaries  of  the  city  of  San  Bruno  is  a  compact 
rectangular  body  of  land  embracing  1,890  acres,  which  has 
apparently  never  been  subdivided  or  intersected  with  streets, 
has  not  a  house  upon  it,  and  consists  entirely  of  grazing, 
marsh,  and  tide  lands.  It  is  separated  from  the  Lomita  Park 
tract  by  the  tracks  of  the  Southern  Pacific  Railroad  and  of 
the  San  Francisco  and  San  Jose  Railroad,  so  that  the  in< 
habitants  of  the  Lomita  Park  tract  cannot  by  any  stretch 
of  reasoning  be  said  to  be  inhabitants  of  the  larger  area 
adjacent.  In  no  reasonable  sense  can  it  be  said  that  this 
tract  of  land,  which  from  the  map  appears  to  be  almost  if 
not  quite  as  large  as  the  present  city  of  San  Bruno,  when 
regarded  as  a  unit,  be  said  to  be  inhabited,  nor  to  have  any 
electors  within  its  boundaries  to  whom  the  question  of  its 
annexation  to  the  city  of  San  Bruno  could  have  been  sub- 
mitted under  the  terms  of  the  statute  of  1889.  This  being  so, 
there  is  no  room  for  the  application  of  the  principles  enun- 
ciated in  the  case  of  the  People  v.  City  of  Los  Angeles,  154 
Cal.  220,  [97  Pac.  311],  to  the  facts  of  the  case  at  bar.  On 
the  other  hand,  the  language  of  the  supreme  court  in  the 
very  recent  case  of  People  v.  Van  Nuys  Lighting  Dist,,  173 
Cal.  792,  [162  Pac.  97],  has  a  very  apt  and  direct  bearing 
on  the  facts  of  the  instant  case:  ''The  only  fair  and  reason- 
able construction  of  the  act  is  that  districts  for  which  it  pro- 
vides are  intended  to  be  limited  territorially  to  the  town  or 
village  whose  residents  and  taxpayers  petitioned  therefor. 
Doubtless  the  board  of  supervisors  would  have  much  discre- 
tion upon  the  question  whether  or  not  any  particular  parcel 
of  land  could  reasonably  be  included  as  a  part  of  such  town 
or  village.  The  courts  should  be  loath  to  set  aside  the  pro- 
ceeding for  errors  in  this  particular,  and  would  not  do  so 
unless  the  unwarranted  inclusion  is  clear.  Here  there  can 
be  no  doubt.  The  area  included  without  authority  is  so  vast 
that  it  can  only  be  regarded  as  a  plain  disregard  of  the 
sUtute." 
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The  foregoing  views  gain  an  added  force  from  considera- 
tion of  the  fact  that  the  state  legislature  has  provided  two 
distinct  methods  Tor  the  incorporation  of  additional  territory 
within  the  boundaries  of  municipalities.  One  of  these  is 
embraced  in  the  statute  of  1889,  under  which  the  city  of  San 
Bruno  attempted  to  act  in  the  proceeding  under  review. 
That  statute,  as  we  have  seen,  is  confined  in  its  application  to 
territory  which,  taken  as  a  whole,  may  be  fairly  said  to  be 
inhabited.  The  other  method  is  to  be  found  embraced  within 
the  terms  of  the  act  of  1899  (Stats.  1899,  p.  37),  which  has 
application  to  the  annexation  of  uninhabited  lands  to  munici- 
palities, and  which  provides  for  a  proceeding  before  the  board 
of  supervisors  of  the  county  wherein  such  lands  are  located, 
in  which  proceeding  the  owner  or  owners  of  the  acreage  pro- 
posed to  be  included  may  be  heard  to  protest  effectively,  if 
they  so  desire,  against  the  inclusion  of  such  lands.  It  seems 
to  us  clear  that  the  lands  of  the  petitioner  in  this  proceeding 
are  of  such  a  character  as  to  the  state  or  want  of  their  in- 
habitancy as  to  be  only  the  subject  of  inclusion  within  the 
corporate  boundaries  of  the  city  of  San  Bruno  through  the 
operation  of  this  latter  act ;  and  that  the  attempt  of  the  board 
,of  trustees  of  said  city  to  bring  them  within  the  scope  of  the 
operation  of  the  statute  of  1889  was  beyond  the  jurisdiction 
of  said  board;  and  that  it  was  within  the  proper  scope  and 
power  of  the  court  to  annul  their  proceedings  taken  in  that 
behalf  through  the  medium  of  a  writ  of  review. 

This  conclusion  renders  unnecessary  a  consideration  of  the 
other  points  relied  upon  by  the  respondents  herein. 

Judgment  affirmed. 

Kerrigan,  J.,  and  Beasly,  J.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judprment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  September  1,  1917. 
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[Civ.    No.    1666.     Third    Appellate   District.— July    5,    1917.] 

EARLE  B.  CLEMENS,  Plaintiff  and  Appellant,  v.  WELD- 
INGTON  GREGG,  Jr.,  as  Trustee,  Respondent;  KEANB- 
WONDER  MINING  COMPANY,  Defendant  and  Ap- 
pellant; FRANCIS  MOHAWK  MINING  &  LEASING 
COMPANY  et  al..  Defendants  and  Respondents. 

Attorney  and  Client — Authority. — An  attorney  is  the  agent  of  his 
elient  for  the  management  and  conduct  of  the  cause  while  it  is 
pending  before  the  court  for  determination,  and,  as  such  agent, 
he  haa  authority  to  bind  his  client  in  all  matters  pertaining  to 
the  conduct  and  management  of  the  suit. 

Id. — Stipulation  of  Attorney — Presumption  of  Authority — Excep- 
tion.— A  stipulation  of  an  attorney  will  be  presumed  to  have  been 
authorized  by  the  client,  as  well  in  order  to  uphold  the  action  of 
the  court  as  for  the  protection  of  the  other  party  to  the  stipula- 
tion; but  when  the  adverse  party,  as  well  as  the  court,  is  aware  that 
the  attorney  is  acting  in  direct  opposition  to  his  client's  instruc- 
tions or  wishes,  the  reason  of  the  rule  ceases  and  the  court  ought 
not  to  act  upon  the  stipulation. 

Id. — Foreclosure  of  Deed  of  Trust — Stipulation  of  Counsel — Form 
of  Decree — Waiver  of  Appeal. — A  stipulation  between  the  attor- 
neys of  the  parties  in  an  action  for  the  foreclosure  of  a  deed  of 
trust,  providing  the  terms  upon  which  a  decree  of  foreclosure  and 
sale  may  be  entered,  and  waiving  all  right  of  appeal  therefrom, 
is  binding  on  the  parties,  under  section  283  of  the  Code  of  Civil 
Procedure  giving  an  attorney  authority  to  bind  his  client  to  any 
of  the  steps  of  an  action. 

Id.  —  Appeal  from  Decree  of  Foreclosure  —  Stipulation  —  Sale. — 
Where  by  stipulation  an  appeal  from  a  decree  of  foreclosure  and 
supplemental  decree  of  sale  is  waived,  the  taking  of  an  appeal  from 
the  former  does  not  stay  proceedings  on  the  decree  so  as  to  prevent 
the  court  from  entering  supplemental  order  of  sale. 

Id. — Stay  of  Proceedings. — Where  a  deed  of  trust  is  by  stipulation 
converted  into  and  foreclosed  as  a  mortgage,  an  appeal  taken  by 
the  trustor  from  the  decree  of  foreclosure,  he  being  in  the  possession 
of  the  property,  does  not  stay  proceedings  unless  a  written  under- 
taking is  executed  as  provided  by  section  945  of  the  Code  of  Civil 
Procedure. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Inyo 
County,  and  from  an  order  of  sale.     Wm.  D.  Dehy,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Gavin  McNab,  and  R.  P.  Henshall,  for  Plaintiff  and  Appel- 
lant. 

Oliver  B.  Wyman,  for  Appellant  Keane-Wonder  Mining 
Company. 

Morrison,  Dnnne  &  Brobeck  and  Edward  Lynch,  for  Re- 
spondent Wellington  Gregg,  Jr.,  as  Trustee,  etc. 

George  S.  Green,  Mack  &  Green,  and  John  B.  Clayberg,  for 
Respondents  Francis  Mohawk  Mining  &  Leasing  Company 
et  al. 

CHIPMAN,  P.  J.— The  statement  of  the  case  by  appellants 
and  respondents  in  their  respective  briefs  does  not  differ 
materially.  We  have  followed  that  of  the  respondents 
mainly. 

On  April  13,  1909,  the  plaintiff  herein  brought  suit  against 
Wellington  Gregg,  Jr.,  as  trustee,  under  a  trust  deed  made 
to  secure  certain  notes  of  the  Keane-Wonder  Company  given 
to  the  Francis  Mohawk  Company  and  James  F.  Peck,  to  en- 
join a  sale  of  the  property  therein  described  under  an  adver- 
tisement in  execution  of  the  power  of  sale  contained  in  such 
trust  deed,  and  for  an  accounting  for  moneys  received  and 
paid  on  account  of  indebtedness,  and  for  other  relief.  A  pre- 
liminary injunction  was  issued  prohibiting  the  trustee  from 
making  a  sale  of  the  property.  The  defendant,  Francis 
Mohawk  Mining  and  Leasing  Company,  filed  its  answer  and 
cross-complaint,  in  which  it  claimed  that  it  owned  the  notes 
given  to  it  by  the  Keane-Wonder  Mining  Company,  and  al- 
leged that  the  same,  together  with  certain  notes  given  to 
James  F.  Peck,  were  secured  by  a  mortgage  or  trust  deed 
covering  all  the  property  of  the  Keane-Wonder  Mining  Com- 
pany. It  claimed  that  the  lien  thus  created  was  valid  and 
enforceable,  and  prayed  a  foreclosure  of  the  trust  deed  under 
the  equitable  powers  of  the  court. 

The  defendant,  Benjamin  H.  Tatem,  who  had  succeeded  to 
the  rights  of  James  F.  Peck,  filed  his  answer  and  set  forth  his 
right  of  security  under  the  trust  deed  in  question,  and  prayed 
that  if  the  same  be  foreclosed,  such  foreclosure  should  also  be 
in  his  interest 
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Plaintiff  had  alleged  in  his  complaint  that  Frank  L.  Wildes, 
as  receiver  of  the  State  Bank  and  Trust  Company  of  Nevada, 
claimed  to  be  the  equitable  owner  of  the  notes  executed  by 
the  Keane- Wonder  Mining  Company  to  the  Francis  Mohawk 
Mining  Company ;  that  the  Eeane- Wonder  Mining  and  Leas- 
ing Company  was  uncertain  as  to  the  ownership  of  these  notes 
and  desired  that  the  question  be  determined  before  it  paid 
any  money  thereon. 

While  the  pleadings  were  in  this  condition,  all  the  then 
parties  to  the  suit,  by  their  respective  attorneys,  entered  into 
two  stipulations,  for  the  purpose  of  settling  all  matters  of 
controversy  between  them,  and  of  giving  the  Keane- Wonder 
Mining  Company  the  opportunity  to  liquidate  its  indebted- 
ness in  whole  or  in  part,  by  the  operation  of  its  mining  prop- 
erties. In  the  first  stipulation  it  was  recited  that  Wildes,  as 
receiver,  had  been  made  a  party  to  the  suit  ''with  the  pur- 
pose and  object  that  his  claim,  if  any,  to  said  promissory 
notes  or  the  money  due  thereon,  or  the  indebtedness  repre- 
sented thereby,  should  be  fully  and  finally  determined." 
The  stipulation  then  proceeded:  "Now,  therefore,  in  con- 
sideration of  the  premises  and  for  the  purpose  of  enabling 
the  said  Keane- Wonder  Mining  Company  to  pay  its  said  in- 
debtedness, and  of  enabling  its  creditors  to  receive  payment 
thereof  as  speedily  as  possible,  and  to  avoid  further  litigation 
and  expense  of  all  parties  thereto  and  to  finally  determine 
this  litigation,  it  is  hereby  stipulated  and  agreed,"  etc.  It  is 
also  provided  that  the  Keane- Wonder  Mining  Company 
should  pay  monthly  to  A.  L.  Meyerstein,  as  trustee,  the  net 
proceeds  of  the  operation  of  its  mines  which  should  accrue 
from  the  first  day  of  November,  1909,  to  be  held  by  Meyer- 
stein as  trustee  until  it  should  be  determined  whether  Wildes, 
as  receiver,  or  the  Francis  Mohawk  Mining  Company  was  en- 
titled to  the  same,  and,  upon  such  determination  being  reached, 
to  pay  over  this  one-fourth  to  Tatem  and  three-fourths  to  the 
party  thus  found  to  be  entitled  thereto;  the  amount  when 
paid  over  to  the  respective  parties  to  be  credited  on  the  notes 
belonging  to  the  respective  parties  as  of  the  date  of  such  pay- 
ment. It  then  provided  how  the  net  proceeds  should  be  deter- 
mined; provided  for  the  inspection  of  the  mine's  operation, 
records,  and  books  of  the  company,  and  made  further  pro- 
visions immaterial  to  the  questions  now  before  the  court.  It 
finally  provided,  however,  that  all  proceedings  in  the  action 
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between  the  parties  to  the  stipulation  should  be  stayed  so 
long  as  such  net  proceeds  were  deposited  with  Meyerstein, 
**  until  the  question  as  to  the  ownership  of  the  indebtedness 
represented  by  the  notes  given  to  the  Francis  Mohawk  Min- 
ing Company  is  finally  decided,  and  it  is  finally  determined 
whether  the  same  belong  to  Prank  L.  Wildes  as  receiver  of 
the  State  Bank  and  Trust  Company  or  said  Meyerstein  as 
receiver  of  the  Francis  Mohawk  Mining  Company.'' 

This  stipulation  was  preliminary  to  another  entered  into 
on  the  same  day  settling  all  questions  and  controversies  be- 
tween the  parties.  It  recites:  "Whereas,  it  is  the  desire  and 
purpose  of  all  the  parties  to  this  action  to  compromise  and 
settle  all  issues  involved  herein  between  them  and  to  permit 
the  Keane- Wonder  Mining  Company  to  liquidate  its  indebted- 
ness out  of  the  net  proceeds  of  its  property,  if  possible,  and 
to  avoid  any  interruption  of  its  own  management  of  said 
property  or  the  sale  thereof."  It  then  recites  the  execution 
of  the  preliminary  stipulation  above  noted,  and  provides  that 
the  second  stipulation  was  entered  into  in  consideration  of 
such  compromise  and  settlement,  for  the  purpose  of  carrying 
the  same  into  effect  and  fully  perfecting  the  intention  of  the 
parties.  It  provides  that  there  is  due  to  the  owners  of  the 
Francis  Mohawk  Mining  and  Leasing  Company's  notes  the 
amount  thereof,  and  to  Benjamin  H.  Tatem,  the  amount  of 
the  notes  given  to  Peck;  that  a  decree  of  foreclosure  should 
be  entered  after  such  litigation  between  Wildes  and  the 
Francis  Mohawk  Mining  and  Leasing  Company  had  been 
settled,  and  such  decree  should  find  that  there  was  due  Well- 
ington Gregg,  as  trustee,  under  the  deed,  five  hundred  dol- 
lars as  his  compensation  as  trustee  and  five  hundred  dollars 
for  his  attorney's  fees,  and  provided:  ''which  by  the  terms 
of  said  decree  shall  be  paid  out  of  the  first  monthly  net  pro- 
ceeds of  the  mines  of  the  Keane- Wonder  Mining  Company 
next  accruing."  It  then  provides  that  it  should  be  deter- 
mined by  said  decree  that  the  trust  deed  was  a  valid  and 
enforceable  obligation,  and  that  the  owners  of  the  notes 
should  have  and  be  given  the  first  lien  upon  all  the  property 
of  the  Keane- Wonder  Mining  Company  as  described  in  the 
trust  deed,  for  the  payment  of  all  moneys  due  thereon ;  that 
the  deed  of  trust  be  foreclosed  in  equity  on  behalf  of  the 
owners  of  the  notes,  and  that  such  owners  should  be  entitled 
to  a  sale  of  all  and  singular  the  property  of  the  Keane- Won- 
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der  Mining  Company  described  in  the  deed,  or  so  much 
thereof  as  might  be  necessary  to  fully  liquidate  the  indebted- 
ness. It  then  recites:  ''thus  finally  settling  and  determining 
all  matters  of  issue  in  this  case  between  the  parties  to  this 
stipulation."  It  further  provided  that  no  order  of  sale  of 
the  property  of  the  Keane-Wonder  Mining  Company  should 
be  made,  at  the  time  of  the  entry  of  such  final  decree,  but 
that  the  Keane-Wonder  Mining  Company  should  have  the 
right  to  pay  the  amount  found  due  by  the  decree,  in  the  way 
and  manner  described  in  the  stipulation;  that  the  court  in 
granting  the  decree  should  especially  retain  jurisdiction,  and 
if  the  Keane-Wonder  Mining  Company  did  not  fully  pay  the 
amount  so  found  due,  the  court  should  enforce  the  decree 
and  make  its  terms  effective  by  thereafter  entering  a  supple- 
mentary decree  or  order  that  all  property  described  in  the 
deed  of  trust,  or  so  much  thereof  as  might  be  necessary,  be 
sold  in  the  same  manner  as  mortgaged  property  under  a 
decree  of  foreclosure,  and  that  the  Keane-Wonder  Mining 
Company  might  have  one  year  after  the  sale  to  redeem  the 
property.  It  provided  the  method  whereby  the  Keane-Won- 
der Mining  Company  should  pay  the  amount  found  due  under 
the  decree,  and  further  provided  that  no  order  of  sale  should 
be  entered  so  long  as  the  Keane-Wonder  Mining  Company 
should  deposit  monthly  the  net  proceeds  of  the  mine  to  the 
credit  of  the  owners  of  the  notes,  that  company  agreeing  that 
the  total  net  proceeds  for  any  six  continuous  months  should 
be  fifteen  thousand  dollars;  that  if  the  fifteen  thousand  dol- 
lars was  not  paid  every  six  months,  the  owners  of  the  notes 
might  apply  to  the  court  for  an  order  of  sale  of  all  the  prop- 
erty described  in  the  trust  deed.  The  stipulation  made  a 
further  provision  that  if  at  any  time  the  owners  of  the  notes 
should  claim  that  the  Keane-Wonder  Mining  Company  was 
not  in  good  faith  paying  monthly  to  the  bank  such  proceeds, 
and  should  claim  the  right  to  apply  to  the  court  for  an  order 
of  sale,  then  they  should  give  the  parties  to  the  stipulation 
twenty  days'  notice  previous  to  such  application,  and  said 
court  should  determine  the  question.  It  further  provided 
for  a  release  of  all  injunctions,  bonds,  and  securities.  It  was 
further  **  stipulated  and  agreed  that  each  and  all  of  the  par- 
ties hereto  hereby  directly  and  distinctly  waive  any  and  all 
rights  of  appeal  not  only  from  the  original  decree  herein 
provided  for  but  from  any  supplemental  decree  or  order 
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which  may  be  necessary  to  be  made  and  entered  by  said  court 
under  the  terms  of  this  stipulation.**  A  form  of  the  decree 
of  foreclosure  was  attached  to  the  stipulation. 

After  the  execution  of  these  two  stipulations  Wildes  ap- 
peared in  the  case  and  filed  his  answer  to  the  complaint,  and 
also  joined  therewith  a  cross-bill  setting  forth  his  rights  as 
receiver  to  the  notes  given  by  the  Keane- Wonder  Mining 
Company  to  the  Francis  Mohawk  Mining  Company.  This 
answer  and  cross-complaint  was  amended  and,  after  such 
amendment,  the  Francis  Mohawk  Mining  Company  filed  its 
answer  to  such  cross-bill. 

While  it  is  true  that  Wildes,  in  his  cross-complaint,  asked 
for  an  accounting  from  defendant  Benjamin  H.  Tatem,  and 
sought  to  recover  judgment  against  the  Francis  Mohawk  Min- 
ing and  Leasing  Company  for  the  amount  of  money  which 
might  have  been  wrongfully  paid  to  it  by  the  Keane- Wonder 
Mining  Company,  such  proceedings  were  thereafter  had  in 
court  that  Wildes  waived  his  claim  for  an  accounting  against 
Tatem,  settled  all  controversies  between  himself  and  the 
Francis  Mohawk  Mining  and  Leasing  Company,  and  became 
the  owner  of  one-fifth  of  the  indebtedness  held  by  the  Francis 
Mohawk  Mining  Company.  This  was  in  strict  accord  with 
the  stipulation  and  the  judgment  is  not  in  question  here. 
This  settlement  is  disclosed  by  the  stipulation  between  the 
attorneys  for  Wildes  as  receiver  and  the  attorneys  of  the 
Francis  Mohawk  Mining  and  Leasing  Company,  dated  Janu- 
ary 16,  1914,  and  the  interlocutory  decree  entered  by  the 
court  on  the  twenty-fourth  day  of  January,  1914.  All  con- 
troversies between  Wildes  as  receiver  and  the  Francis 
Mohawk  Mining  and  Leasing  Company  having  been  settled 
by  the  above  interlocutory  decree,  application  was  made  for 
a  decree  of  foreclosure,  as  provided  for  in  the  stipulation  of 
November  6,  1909.  This  decree  was  duly  entered  by  said 
court  on  the  twenty-sixth  day  of  June,  1914,  and  from  this 
decree  plaintiff  and  the  Keane- Wonder  Mining  Company 
filed  a  notice  of  appeal  on  July  23,  1914. 

On  April  14,  1914,  the  owners  of  the  notes  served  a  notice 
of  motion  for  a  supplemental  decree  or  order  of  sale  accom- 
panied by  a  petition.  This  motion  came  on  regularly  for 
hearing  on  the  sixth  day  of  May,  1914,  and  the  court  made  an 
order  that  the  motion  should  be  at  that  time  denied,  without 
prejudice  to  the  right  of  the  parties  to  renew  their  motion  and 
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their  application  for  said  order  on  the  twenty-sixth  day  of 
July,  1914,  or  at  such  time  thereafter  as  might  be  convenient 
to  the  court,  without  further  notice  of  the  motion.  On  the 
fourth  day  of  August,  1914,  the  motion  was  renewed  upon  the 
original  and  a  supplemental  petition  and  the  application 
came  on  for  hearing  before  the  court  on  the  twenty-seventh 
day  of  August,  1914.  Attorneys  for  the  plaintiff  and  the 
Keane- Wonder  Mining  Company  appeared  and  filed  demur- 
rer to  the  petitions  which  were  overruled.  They  then  filed 
answers  which  set  forth  certain  objections  to  the  granting  of 
the  application,  of  which  counsel  for  appellants  mentions  the 
three  following:  (a)  That  the  final  judgment  could  not  be 
enforced,  for  the  reason  that  it  had  been  appealed  from  to 
the  supreme  court,  and  that  said  appeal  was  pending  and 
undetermined;  (b)That  the  amount  of  the  judgment  was 
over  fifteen  thousand  dollars  in  excess  of  what  was  due  from 
the  Keane- Wonder  Mining  Company  to  the  Francis  Mohawk 
Mining  Company,  according  to  the  terms  of  the  stipulation; 
(c)  That  the  decree  was  void  on  its  face,  for  the  reason  that 
it  was  entered  without  notice  to  anyone  pursuant  to  a  stipu- 
lation of  compromise  and  signed  by  the  attorney  for  the  par- 
ties which  they  were  without  authority  to  enter  into. 

After  filing  the  answers,  the  court  proceeded  to  the  hearing 
of  the  issues  then  raised  and  made  an  order  that  the  sale  be 
made  as  prayed  for.  The  order  recites  that:  ''Upon  full  con- 
sideration of  the  testimony,  both  oral  and  documentary,  pre- 
sented and  given  in  open  court  in  behalf  of  the  respective 
parties,  and  the  admission  of  the  attorney  and  solicitor  for 
the  plaintiff  and  the  defendant,  the  Keane- Wonder  Mining 
Company,  made  in  open  court,  the  court  now  finds  that  said 
petitioners  are  entitled  to  the  sale  of  all  and  singular  the 
property,  rights,  and  privileges  described  in  the  original  de- 
cree of  foreclosure  duly  made  and  entered  January  26,  1914. 
Now,  therefore,  in  pursuance  of  the  exercise  of  the  jurisdic- 
tion of  this  court,  especially  reserved  in  said  original  decree 
of  foreclosure  and  as  supplemental  to  said  decree,  it  is  hereby 
ordered,"  etc.  Appeals  were  also  taken  by  each  of  the  ap- 
pellants from  this  order  of  sale. 

Respondents  have  moved  the  court  to  dismiss  each  of  the 
appeals  on  the  ground  that  all  right  of  appeal  was  waived  by 
the  stipulations  under  which  the  decree  and  subsequent  order 
were  made.    The  following  is  the  provision  relied  upon:  ''It 


Digitized  by 


Google      — 


252  Glem£N8  v.  Obeoo.  [34  Cal.  App. 

is  hereby  further  stipulated  and  agreed  that  each  and  all  of 
the  parties  hereto  hereby  directly  and  distinctly  waive  any 
and  all  rights  of  appeal,  not  only  from  the  original  decree 
herein  provided  for,  but  from  any  supplemental  decree  or 
order  which  may  be  necessary  to  be  made  and  entered  by 
said  court  under  the  terms  of  this  stipulation."  Concededly, 
both  the  original  decree  and  the  order  of  sale  were  made  pur- 
suant to  the  stipulations,  and  respondents  contend  that  having 
thus  been  entered  with  the  consent  of  appellants,  neither  the 
decree  nor  order  was  appealable,  citing  Erlanger  v.  Southern 
Pac,  R,  R.  Co.,  109  Cal.  395,  [42  Pac.  31],  and  Pacific  Paving 
Co.  V,  Vizelich,  1  Cal.  App.  281,  [82  Pac.  82].)  ''It  is  the 
universal  rule,"  said  the  court,  in  Hihernia  Savings  etc.  Soc. 
V.  Waymire,  152  Cal.  286,  [92  Pac.  645],  ''that  a  judgment 
or  order  will  not  be  disturbed  on  an  appeal  prosecuted  by  a 
party  who  expressly  consented  to  the  making  thereof.  This 
doct  ine  is  established  by  a  long  line  of  decisions.  (Citing 
eases.)  It  is  also  settled  in  this  state  that  where  a  party  who 
has  expressly  consented  to  and  stipulated  for  the  making  of  a 
certain  judgment  or  order  so  agreed  to  and  made  in  pursu- 
ance of  the  consent  and  stipulation,  the  appellate  court  will 
not  consider  the  appeal  at  all,  but  will  dismiss  it  on  motion 
in  that  behalf."  (Citing  cases.)  It  was  said,  in  the  Er- 
langer case,  supra:  "A  judgment  under  stipulation  is  a 
judgment  by  consent." 

Appellants  advance  several  propositions  in  answer  to  the 
motion.  It  is  contended  that  the  attorneys  who  signed  the 
stipulation  (including,  of  course,  themselves)  had  no  author- 
ity to  do  so.  Appellants  say:  "If  this  decree  had  been  a  con- 
sent decree — if  in  open  court  the  parties  had  appeared  and 
had  consented  to  the  entry  of  the  decree  appealed  from,  an 
appeal  obviously  would  not  have  laid  from  it."  It  is  urged 
that  this  was  not  a  consent  decree,  because  the  terms  of  the 
decree,  "in  great  part,  were  left  thereafter  to  be  settled"; 
for  example,  the  amount  due  on  the  notes  was  left  blank  in 
the  proposed  form  of  decree.  Furthermore,  the  decree  was 
"to  be  entered  upon  certain  contingencies,"  as  shown  by  the 
following  provision  of  the  stipulation:  "that  immediately 
after  the  happening  of  any  or  all  of  the  events  mentioned  in 
the  attached  stipulation  ...  a  final  decree  of  foreclosure  of 
said  deed  of  trust  under  the  equity  of  this  court  shall  be 
duly  made  upon  the  stipulation/'  etc.    It  is  further  eon- 
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tended  that  the  stipulation  or  agreement  la  not  within  the 
purview  of  section  283  of  the  Code  of  Civil  Procedure,  which 
provides  that  an  attorney  shall  have  authority  to  bind  bis 
client  to  any  of  the  steps  of  an  action  or  proceeding  '*by  his 
agreement  filed  with  the  clerk,  or  entered  upon  the  minutes 
of  the  court,  and  not  otherwise."  Upon  the  point  last  above 
mentioned  we  understand  the  law  to  be  that  the  attorney 
is  the  ''agent  of  tbe  client  for  the  management  and  conduct 
of  the  cause  while  it  is  pending  before  the  court  for  deter- 
mination, and,  as  such  agent,  he  has  authority  to  bind  his 
client  in  all  matters  pertaining  to  the  conduct  and  manage- 
ment of  the  suit.  ...  As  a  general  rule,  a  stipulation  of  the 
attorneys  will  be  presumed  to  have  been  authorized  by  the 
client,  as  well  in  order  to  uphold  the  action  of  the  court,  as 
for  the  protection  of  the  other  party  to  the  stipulation;  but 
when  the  adverse  party,  as  well  as  the  court,  is  aware  that 
the  attorney  is  acting  in  direct  opposition  to  his  client's  in- 
structions or  wishes,  the  reason  of  the  rule  ceases  and  the 
court  ought  not  to  act  upon  the  stipulation."  {Knowiton  v. 
Mackenzie,  110  Cal.  183,  188,  [42  Pac.  580].)  In  the  present 
case  no  sort  of  opposition  was  interposed  by  any  of  the  par- 
ties to  the  stipulations.  On  the  contrary,  appellant,  Keane- 
Wonder  Mining  Company,  recognized  their  validity  during  a 
period  of  nearly  four  years  and  acted  under  the  stipulations 
by  payments  to  Meyerstein,  trustee  for  the  owners  of  the 
notes;  and  as  to  appellant,  plaintiff  in  the  action,  a  stock- 
holder in  said  company,  he  remained  passive,  making  no  move 
to  have  the  action  brought  to  a  final  hearing,  apparently 
acquiescing  in  the  stipulations  as  the  agreement  by  which  the 
controversy  was  to  be  settled.  The  stipulations  were  not  filed 
until  March  13,  1913,  over  three  years  after  they  were  en- 
tered into,  about  nine  months  before  the  original  decree  was 
entered.  This  was  suflBcient  compliance  with  section  283  of 
the  Code  of  Civil  Procedure,  for  the  stipulations  then  became 
the  agreement  of  the  parties  "filed  with  the  clerk."  No  in- 
jury 18  shown  for  the  delay  in  filing  the  stipulations.  It  was 
not  necessary  to  file  them  immediately.  (Smith  v.  Whittier, 
95  Cal.  279,  290,  [30  Pac.  529].) 

As  to  the  alleged  *' contingencies"  that  were  to  happen,  it 
appears  that  the  ** events  mentioned  in  the  stipulation"  had 
reference  exclusively  to  the  relative  rights  of  said  Wildes,  as 
receiver  of  the  State  Bank  and  Trust  Company,  and  of  said 
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Meyerstein,  as  receiver  of  the  Francis  Mohawk  Mining  and 
Leasing  Company,  to  the  indebtedness  of  the  Eeane- Wonder 
Mining  Company.  These  rights  were  fully  settled  by  the 
parties  themselves  and  their  proportionate  share  determined 
before  the  decree  was  entered.  We  cannot  see  that  appel- 
lants' rights  were  in  any  wise  injuriously  affected  or,  indeed, 
involved  in  this  adjustment.  All  parties  stipulated  that  the 
indebtedness  of  the  Keane- Wonder  Mining  Company,  as  evi- 
denced by  its  promissory  notes  referred  to  in  the  stipulations, 
was  a  valid  indebtedness.  In  the  form  of  decree  agreed  upon, 
these  notes  were  mentioned  as  belonging  to  the  Francis  Mo- 
hawk Mining  Company,  while,  in  the  decree  as  entered, 
Wildes,  as  receiver,  was  recognized  as  owning  a  certain  ascer- 
tained interest  therein.  But  of  this  departure  from  the  form 
agreed  upon  appellants  cannot  complain,  since  it  did  not  in 
any  way  increase  or  diminish  the  liability  under  the  notes 
the  execution  and  delivery  of  which  latter  stood  admitted  and 
that  they  were  secured  by  the  trust  deed. 

Appellants  further  contend  that  the  delay  in  filing  the  stip- 
ulations resulted  in  the  commission  of  error  in  the  amount 
found  therein  to  be  due.  The  Tatem  (originally  the  Peck) 
notes  bore  interest  at  one  per  cent  per  month  and  the  stipula- 
tion provided  that  the  amount  due  Tatem  should  bear  interest 
at  seven  per  cent  per  annum  from  the  date  of  the  decree. 
Appellants  contend  that  had  the  stipulations  been  filed  im- 
mediately after  being  signed,  the  amount  due  at  that  time 
would  have  borne  interest  at  seven  per  cent,  and  that  the 
interest  was  erroneously  computed  at  one  per  cent  per 
month  during  this  period  of  delay.  The  stipulation  pro- 
vided: "That  a  final  decree  of  foreclosure  of  said  deed  of 
trust  under  the  equity  powers  of  this  court  shall  be  duly 
made  .  .  .  finding  and  decreeing  that  there  is  due  and  ow- 
ing from  said  Keane- Wonder  Mining  Company  ...  to  Ben- 
jamin H.  Tatem  ...  on  all  the  notes  given  by  said  Keane- 
Wonder  Mining  Company  to  James  F.  Peck  .  .  .  together 
with  all  interest  due  thereon.  Said  decree  shall  be  entered 
...  in  favor  of  Benjamin  H.  Tatem  as  successor  in  interest 
of  the  said  James  F.  Peck  .  .  .  and  the  amount  found  due 
to  the  said  Benjamin  H.  Tatem  shall  bear  interest  from  the 
date  of  said  decree  at  the  rate  of  seven  per  cent  per  annum.'* 
We  think  what  was  here  meant  was,  without  doubt,  that 
interest  was  to  be  computed  at  the  rate  fixed  in  the  notes  and 
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that  the  principal,  from  and  after  the  date  of  the  decree, 
was  to  bear  interest  at  seven  per  cent  per  annum,  and  this 
was  done.  The  filing  of  the  stipulations  could  not  have  had 
any  influence  in  carrying  out  the  terms  of  the  stipulations. 
The  entering  of  the  decree  did  not  depend  upon  the  act  of 
filing  the  stipulations  but  upon  their  terms,  which  latter  show 
that  the  decree  was  not  to  follow  immediately  upon  making 
or  filing  the  stipulations. 

It  is  also  urged  that  the  decree  was  not  a  consent  decree, 
because  a  part  of  its  terms  "were  left  thereafter  to  be  set- 
tled." Necessarily,  the  amount  due  upon  the  notes  was 
left  blank,  but  the  stipulations  clearly  pointed  out  how  the 
amount  was  to  be  ascertained.  The  things  left  to  be  set- 
tled were  things  for  the  settlement  of  which  the  stipulations 
made  provision. 

We  have  endeavored  to  consider  the  points  urged  against 
the  motion  and  have  assumed  that,  while  the  decree  was 
entered  under  the  stipulations,  appellants  have  the  right  to! 
show  that  it  was  not  entered  in  accord  with  the  terms  of  the 
stipulations.  We  have  been  unable  to  discover  that  there 
was  any  substantial  or  material  deviation  from  the  terms  of 
the  stipulations  or  that  there  was  any  departure  therefrom 
in  any  way  prejudicial  to  appellants. 

Appellants  contend  that  it  was  error  to  enter  the  order  of 
sale  for  the  reason  that  an  appeal  was  pending  from  the  de- 
cree of  foreclosure,  which,  under  section  949  of  the  Code  of 
Civil  Procedure,  stayed  all  proceedings  on  the  decree.  Re- 
spondents reply  that  appellants  waived  their  right  to  appeal 
from  both  the  decree  and  the  order.  Furthermore,  that  in 
their  appeal  from  the  decree  as  well  as  from  the  order  appel- 
lants filed  only  cost  bonds  in  the  sum  of  three  hundred  dollars, 
and  no  application  was  made  to  fix  the  amount  of  stay  bond 
under  section  945  of  the  Code  of  Civil  Procedure. 

We  think  both  points  are  well  taken  by  respondents.  What 
has  been  said  as  to  the  waiver  of  the  right  to  appeal  applies 
equally  to  the  decree  and  the  order.  The  decree  contains  all 
the  elements  commonly  regarded  as  necessary  in  a  decree  of 
foreclosure  of  a  mortgage,  and  it  seems  to  us  that  the  stipula- 
tions clearly  indicate  that  foreclosure  proceedings  were  con- 
templated as  the  means  of  finally  bringing  about  a  settlement 
of  the  controversy.  The  decree  determined  the  validity  of  the 
trust  deed  as  enforceable  and  as  creating  a  first  lien  on  the 


Digitized  by 


Google 


256  Clemens  v,  Gbegq.  [34  Cal.  App. 

property  to  secure  payment  of  the  notes  to  the  owners  thereof 
and  determined  the  amount  due  thereon ;  it  directed  the  sale 
of  the  property  as  a  whole  and  the  application  of  the  proceeds 
of  the  sale,  and  also  provided  that  the  property  should  be  sold 
by  the  sheriff  **  after  the  time  allowed  by  law  for  redemption 
has  expired,  to  wit:  one  year  from  and  after  the  date  of  said 
sale'* ;  it  barred  the  equity  of  redemption ;  provided  for  letting 
the  purchaser  into  possession  of  the  property,  and  also  pro- 
vided for  a  deficiency  judgment.  We  can  discover  no  element 
of  foreclosure  wanting. 

That  the  decree  was  not  followed  by  an  immediate  sale  does 
not  affect  its  validity.  In  the  present  case  the  delay  was  ex- 
pressly provided  for  by  the  decree  in  pursuance  of  the  terms 
of  the  stipulation  upon  which  it  was  based.  Section  945  reads 
as  follows:  '*If  the  judgment  or  order  appealed  from,  direct 
the  sale  or  delivery  of  possession  of  real  property,  the  execu- 
tion of  the  same  cannot  be  stayed,  unless  a  written  undertak- 
ing be  executed  on  the  part  of  the  appellant,  with  two  or  more 
sureties,  to  the  effect  [then  follow  certain  things  which  the 
appellant  must  refrain  from  doing],  which  must  be  specified 
in  the  undertaking.''  And  ''when  the  judgment  is  for  the 
sale  of  mortgaged  premises,  and  the  payment  of  a  deficiency 
arising  upon  the  sale,  the  undertaking  must  also  provide  for 
the  payment  of  such  deficiency."  The  facts  in  this  case,  it 
seems  to  us,  clearly  bring  it  within  the  provisions  of  section 
945. 

In  the  case  of  Owen  v.  Pomona  Land  dt  Water  Co.,  124  Cal. 
331,  [57  Pac.  71],  cited  in  Zappettini  v.  Buckles,  167  Cal.  27. 
[138  Pac.  696],  the  latter  cited  by  appellants,  the  court  held 
that  the  decree  taken  in  its  entirety  was  "in  substance  an  ordi- 
nary decree  of  foreclosure,"  but  the  court  said:  *'If  the  de- 
fendant had  been  in  possession  of  the  real  property,  the  bond 
to  stay  proceedings  should  have  secured  to  the  respondent  the 
damages  by  waste  and  the  value  of  the  use  and  occupation; 
but  the  plaintiff  being  himself  in  the  exclusive  possession, 
these  clauses  of  the  statute  (section  945)  have  no  application, 
and  the  case  not  being  one  of  mortgage,  no  undertaking  for 
the  payment  of  the  deficiency  was  required."  In  the  present 
case  defendant,  Keane- Wonder  Mining  Company,  was  in  pos- 
session at  all  times  mentioned,  and  still  is,  so  far  as  appears. 

In  Bank  of  Woodland  v.  Stephens,  137  Cal.  458,  [70  Pac. 
293],  the  action  was  foroc]a«?nre  of  a  mortgage.  It  was  held 
that  a  stay  bond  was  necessary  where  judgment  for  a  do- 
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ficiency  was  waived  and  a  receiver  of  rents,  issues,  and  profits 
had  been  appointed,  leaving  the  tenant  of  the  mortgagor  in 
possession ;  that  a  stay  bond  must  be  given  against  waste.  In 
Painter  v.  Painter,  98  Cal.  625,  [33  Pac.  483],  cited  by  appel- 
lants, the  court  stated  that  "no  undertaking  to  pay  the 
deficiency  is  required  in  order  to  stay  its  execution  (the  execu- 
tion of  the  decree)  because  such  lien  was  not  created  by  mort- 
gage, and  it  is  only  in  such  case  that  an  undertaking  to  pay 
the  deficiency  is  required  by  section  945  of  the  Code  of  Civil 
Procedure.  This  was  so  held  in  Englund  v.  Lewis,  25  Cal. 
337,  354,  in  construing  section  352  of  the  old  Practice  Act, 
which  contained  similar  provisions  to  those  found  in  section 
945  of  the  Code  of  Civil  Procedure.  It  was  there  said: 
'Where  the  sale  is  directed  for  the  purpose  of  satisfying  any 
lien  other  than  a  mortgage  lien,  the  undertaking  need  not  pro- 
vide for  the  payment  of  any  deficiency  which  the  judgment 
may  direct.  To  this  extent  the  statute  discriminates  in  favor 
of  mortgage,  and  against  all  other  liens.'  " 

Mr.  Jones,  in  his  work  on  Mortgages,  volume  1,  section  62, 
says:  "A  deed  of  trust  to  secure  a  debt  is  in  legal  eflfect  a 
mortgage."  In  Koch  v.  Briggs,  14  Cal.  257,  [73  Am.  Dec. 
651],  it  was  held  that  a  deed  of  trust  is  not  a  mortgage  requir- 
ing a  foreclosure.  In  that  case  it  was  insisted  that  the  title  of 
defendant  could  not  be  divested  except  by  judicial  foreclosure 
and  sale.  The  distinguishing  difference  between  a  trust  deed 
and  mortgage  pointed  out  was  that  **  where  there  is  a  mort- 
gage there  is  a  right,  after  condition  broken,  to  a  foreclosure 
on  the  part  of  the  mortgagee,  and  a  right  of  redemption  on 
the  part  of  the  mortgagor."  In  the  present  case  the  stipula- 
tion made  provision  for  this  feature  and  the  decree  gave  the 
full  statutory  period  for  redemption.  By  consent  of  all  par- 
ties the  instrument  was  converted  into  and  treated  as  a  mort- 
gage and  was  foreclosed  as  such. 

Substantially  all  the  points  urged  in  support  of  the  appeals 
upon  their  merits  have  been  considered  and  disposed  of  in 
dealing  with  the  foregoing  matters.  What  has  been  said  in 
connection  therewith  sufficiently  shows,  we  think,  that  no 
error  prejudicial  either  to  the  defendant,  Keane- Wonder  Min- 
ing Company,  or  its  stockholders  for  whom  plaintiff  brought 
the  action  appears  either  in  the  decree  or  order  of  sale,  and 
both  the  decree  and  order  of  sale  are  therefore  affirmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

t4  0»L  App.— 17 
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[Civ.  No.  1957.    First  Appellate  District.— July  6,  1917.] 

P.  A.  BRION,  Respondent,  v.  PATRICK  CAHILL,  Appel- 
lant 

Broker's  Commissions  —  When  Eabned.  —  A  real  estate  broker  em- 
ployed to  sell  real  property  has  earned  his  compensation  when  he 
has  produced  a  purchaser  able  and  willing  to  take  the  property  on 
the  terms  proposed,  or  who  has  been  accepted  by  his  principal  as 
such  purchaser  by  entering  into  a  contract  with  him,  and  in  the 
latter  event  the  ability  of  the  purchaser  to  carry  out  his  contract 
is  immaterial  to  the  right  of  the  broker  to  receive  compensation 
from  his  principal. 

U>.  —  BuLi  —  When  Inappuoaslb.  ~  Such  rule  is  based  entirely  upon 
the  fact  that  there  exists  a  contract  of  employment  between  the 
principal  and  broker,  and  has  no  application  to  a  situation  where 
there  is  no  previous  contract,  and  where  the  claim  of  the  broker  is 
based  upon  a  provision  of  a  contract  between  his  principal  and  the 
person  produced  by  him  to  which  he  himself  is  not  a  party;  in 
such  case  his  rights  are  those  only  which  are  conferred  by  such 
contract. 

ID. — ^Agreement  of  Exchange — ^Abiutt  to  Convey  Good  Title — Er- 
FEOT  upon  Commissions. — The  ability  of  the  person  produced  by 
the  broker  to  convey  good  title  in  the  case  of  an  agreement  of 
exchange  is  not  to  be  given  the  same  effect,  in  so  far  as  the 
broker's  compensation  is  concerned,  as  in  the  case  of  an  agreement 
of  sale,  for  in  the  former  case  there  is  no  acceptance  of  ability  to 
consummate  the  purchase  by  entering  into  the  agreement,  as  in  the 
case  of  an  agreement  of  sale. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    E.  N.  Rector,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wilder  Wight,  for  Appellant 

Robinson  &  Sizer,  for  Respondent. 

KERRIGAN,  J. — This  is  an  action  to  recover  the  sum  of 
one  thousand  dollars  alleged  to  be  due  to  plaintiff  under  a 
contract  between  one  Sam  Krummes  and  the  defendant  Pat- 
rick Cahill,  embodying  the  terms  of  a  proposed  exchange  of 
real  estate.    One  of  the  piu visions  of  this  contract  was  that 
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the  defendant  Patrick  Cahill  would  pay  to  the  plaintiff  said 
amount  for  "services  rendered" — ^the  services  referred  to 
being  evidently  those  rendered  by  the  plaintiff  in  bringing 
about  the  proposed  agreement  of  exchange.  Judgment  went 
in  favor  of  plaintiff  against  Patrick  Cahill  and  in  favor  of 
defendant  Sumner  Cahill  against  the  plaintiff.  Patrick  Ca- 
hill appeals  from  that  part  of  the  judgment  affecting  him. 

The  facts  material  to  a  consideration  of  the  appeal  are 
briefly  as  follows:  One  Sam  Krummes  listed  with  the  plain- 
tiff a  ranch  situated  near  Lodi  for  sale  or  exchange.  The 
latter  brought  this  property  to  the  attention  of  Patrick  Ca- 
hill, who  owned  property  in  Oakland  that  he  also  was  de- 
sirous of  selling  or  exchanging.  They  together  visited  the 
Lodi  property.  Cahill  expressed  his  willingness  to  exchange 
his  Oakland  property  for  it,  whereupon  Krummes  and  the 
plaintiff  visited  Oakland  and  inspected  appellant's  property. 
At  this  point  the  appellant  left  the  completion  of  the  details 
and  the  entry  into  a  contract  of  exchange  to  his  son,  the  co- 
defendant.  The  latter  went  to  the  property  at  Lodi  and 
there  on  behalf  of  the  appellant,  and  as  his  attorney  in  fact, 
entered  into  the  following  contract — the  plaintiff  assisting  m 
its  preparation: 

"This  agreement  witnesseth,  that  the  undersigned,  Sara 
Krummes,  of  Lodi,  Calif.,  owner  of  the  following  described 
first  piece  of  property  (here  follows  description  of  property 
of  Krummes),  which  (I)  desire  to  exchange  for  the  following 
second  piece  of  property  (here  follows  description  of  appel- 
lant's property)  .  .  . 

"For  One  dollar  in  hand  paid,  and  other  adequate  and  valu- 
able considerations  I  hereby  authorize  P.  A.  Brion  to  act 
as  my  agent  in  negotiating  an  exchange,  and  I  agree  that  if 
he  shall  secure  an  acceptance  of  the  proposition  to  exchange 
the  above  described  property  on  the  terms,  that  I  will  within 
ten  days  furnish  a  certificate  o^  title  or  an  abstract  from  a 
reliable  abstract  company,  and  a  grant,  bargain  and  sale  deed 
conveying  title  to  the  property  first  above  described;  and 
will  allow  five  days  for  the  furnishing  of  a  certificate  of  title 
or  abstract  and  a  deed  conveying  title  to  the  second  above 
described  piece  of  property. 

"And  it  is  further  agreed  with  the  agent  P.  A  Brion,  that 
when  he  has  secured  an  acceptance  of  the  above  proposition 
that  I  will  then  pay  to  said  agent  the  sum  of  no  dollars  for 
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services  rendered,  or  a  commission  of  5%  on  the  gross  price 
at  which  my  property  is  pnt  in  in  the  exchange  for  such 
services. 
•'Dated  at  this  6th  day  of  March,  1913. 

"  (Signed)     Sam  Ebummes. 
"Witness:    P.  A.  Brion, 

''Geo.  Thumann. 
*'This  Agreement  witnesseth:  that  the  undersigned  Patrick 
Cahill,  owner  of  the  second  piece  of  property  described  with- 
in hereby  accept  the  proposition  of  exchange  therein  and  upon 
the  terms  therein  stated,  and  agree  to  furnish  a  certificate  of 
title  or  abstract  from  a  reliable  abstract  company  within  5 
days,  showing  said  property  vested  in  him,  and  then  to  furnish 
a  deed  conveying  title  to  said  property  to  Sam  Krummes,  or 
his  assigns  or  representatives.  And  I  further  agree  to  pay  to 
P.  A.  Brion  as  agent,  the  sum  of  $1,000  for  services  rendered, 
for  such  services. 
•'Dated  at  this  6th  day  of  March,  1913. 

"Sumner  Cahill, 
"Power  of  Attorney. 
"Witness:    P.  A.  Brion, 

"Geo.  Thumann.** 

The  exchange  was  not  consummated  owing  to  the  fact — 
which  suiBciently  appears  from  the  record,  although  on  the 
objection  of  the  respondent  most  of  the  testimony  offered  in 
proof  thereof  was  excluded — that  Krummes  had  no  title  to 
the  property  he  agreed  to  convey.  The  appellant  attempted 
to  prove  a  mutual  rescission  of  the  agreement  of  exchange, 
but  this  evidence  also  was  excluded  by  the  court,  which 
adopted  the  theory  of  the  respondent  that,  irrespective  of  the 
consummation  of  the  exchange  or  the  ability  of  either  of  the 
parties  thereto  to  carry  out  the  terms  of  the  agreement,  the 
plaintiff  was  entitled  to  receive  from  the  appellant  the  amount 
of  compensation  provided  therein  to  be  paid  to  him. 

In  support  of  the  judgment  the  respondent  relies  upon  a 
line  of  authorities  holding  that  a  real  estate  broker  employed 
to  sell  real  property  has  earned  his  compensation  when  he 
has  produced  a  purchaser  able  and  willing  to  take  the  prop- 
erty on  the  terms  proposed,  or  who  has  been  accepted  by  his 
principal  as  such  purchaser  by  entering  into  a  contract  with 
him.  In  the  latter  event  those  authorities  hold  that  the  ability 
of  the  purchaser  to  carry  out  his  contract  is  immaterial  to 
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the  right  of  the  broker  to  receive  compenBation  from  his  prin- 
cipal. 

It  will  be  observed,  however,  that  the  principle  there  laid 
down  is  based  entirely  upon  the  fact  that  there  exists  a  con- 
tract of  employment  between  the  principal  and  the  broker; 
and  the  ratio  decidendi  of  those  cases  evidently  is  that  the 
broker  having  performed  what  he  was  employed  to  do,  is 
entitled  to  be  paid  without  regard  to  the  ultimate  fate  of  the 
negotiations  or  contract  between  his  principal  and  the  pur- 
chaser produced  by  him.  But  it  is  equally  apparent,  we 
think,  that  the  reasoning  of  those  cases  can  have  no  applica- 
tion to  a  situation  where  there  is  no  previous  contract  of  em- 
ployment, and  where  the  claim  of  the  broker  is  based  upon  a 
provision  of  a  contract  of  exchange  between  his  principal  and 
the  person  produced  by  him  to  which  he  himself  is  not  a  party. 
In  such  a  case  his  rights  are  those  only  which  are  conferred 
by  such  contract. 

Nor  can  the  fact  that  an  agreement  of  exchange  has  been 
entered  into  by  the  owners  of  the  respective  properties,  where 
the  exchange  is  conditional  upon  the  ability  of  the  respective 
parties  to  convey  good  title,  be  given  the  same  effect  as  is 
given  in  the  authorities  above  referred  to  to  an  agreement 
of  sale.  In  the  latter  case  the  principal  is  held,  by  thus 
entering  into  a  contract  with  the  proposed  purchaser,  to  have 
accepted  him  as  able  xo  consummate  the  purchase ;  but  no  such 
acceptance,  with  the  consequential  right  in  the  broker  to  his 
compensation,  can  be  logically  predicated  upon  the  fact  of 
entering  into  an  agreement  of  exchange  in  which  conveyance 
of  good  title  by  the  person  produced  by  the  broker  is  ex- 
pressly stipulated. 

So  far  as  the  appellant  here  is  concerned,  those  authorities 
can  have  no  application.  His  contract  was  with  Krummes. 
Its  main  purpose  was  to  ejBfect  an  exchange  of  his  property 
for  that  of  Krummes.  His  obligations  under  the  contract 
were  concurrent  with  those  assumed  by  Krummes ;  and  if  he, 
tendering  performance  to  Krummes,  meets  with  a  refusal  on 
the  part  of  the  latter  to  perform,  it  is  elementally  that  he 
immediately  has  the  right  of  rescission,  and  upon  rescinding 
is  relieved  of  his  obligations  under  the  contract,  one  of  which 
was  his  promise  to  Krummes  to  pay  to  the  plaintiff  a  commis- 
sion for  his  services  in  bringing  about  the  abortive  exchange. 
As  was  said  by  this  court  in  the  case  of  Jennings  v.  Jordan, 
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31  Cal.  App.  335,  [160  Pac.  576]— a  case  almost  identical  in 
its  facts  to  this  one — ^"The  plaintiff's  right  to  recover,  then, 
must  depend  entirely  upon  the  terms  of  the  contract  entered 
into  between  Fletcher  and  Jordan,  to  which  Eppinger  was 
not  a  party.  Up  to  that  point,  so  far  as  the  evidence  dis- 
closes, there  was  no  obligation  upon  them  to  pay  him  any- 
thing. The  object  of  the  contract  actually  entered  into  was 
to  provide  for  an  exchange  of  the  properties  of  the  parties 
thereto,  each  agreeing  to  convey  title  free  of  encumbrances, 
and  the  provision  therein  for  the  payment  of  a  commission 
to  Eppinger  must  be  construed  in  its  relation  to  the  whole 
contract.  Quite  apart  from  the  evidence  of  Jordan,  one  of 
the  parties  to  it,  that  as  to  him  it  was  not  his  intention  that 
any  commission  should  be  paid  unless  the  exchange  of  lands 
was  actually  effected,  such  would  be  the  natural  and  logical 
construction  of  the  instrument.  Unless  and  until  the  ex- 
change was  consummated,  the  parties  would  receive  no  benefit 
from  Eppinger 's  efforts;  and,  as  we  have  seen,  there  was  no 
obligation  existing  to  pay  Eppinger  anything  except  that  aris- 
ing from  the  written  agreement  under  consideration.  The 
provision  relating  to  such  payment  is  not  separable  from  the 
remainder  of  the  contract ;  and  certainly  as  to  Jordan,  when 
the  other  party  to  it  found  himself  unable  to  comply  with  its 
terms  and  consented  to  its  cancellation  (Jordan  already  hav- 
ing a  right  to  rescind  it),  the  whole  contract  fell,  the  provi- 
sion relating  to  Eppinger 's  compensation  with  the  rest.  If 
the  broker  should  suffer  any  hardship  from  such  construction 
it  is  one  inherent  in  the  form  of  the  contract  entered  into, 
and  which  was  the  only  means  he  chose  for  his  protection.'' 

The  respondent  seeks  to  differentiate  his  case  from  that  of 
Jennings  v.  Jordan,  31  Cal.  App.  335,  [160  Pac.  576],  and 
says  in  his  brief:  ''We  are  suing  upon  a  contract  between 
Brion  and  Patrick  Cahill,  or  more  particularly  what  might  be 
termed  a  non-negotiable  promissory  note  by  Patrick  Cahill  to 
pay  to  P.  A.  Brion  for  services  rendered  the  sum  of  one  thou- 
sand dollars."  It  is,  however,  quite  apparent  that  the  con- 
tract sued  upon  is  one  to  which  the  plaintiff  was  not  a  party; 
he  was  not  named  therein  as  a  party;  it  was  not  executed 
by  him  nor  was  it  ever  delivered  to  him,  and  his  name  ap^ 
pears  thereon  as  a  witness  to  its  execution. 

From  what  we  have  said  we  think  it  clear  that  whatever 
rights  the  plaintiff  may  have  had  under  the  foregoing  con- 
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tract  with  regard  to  BLTumnies,  under  the  facts  proved — and 
especially  under  those  sought  to  be  proven  by  the  appellant 
but  which  evidence  was  erroneously  excluded — ^he  established 
no  right  of  action  against  the  appellant.  That  part  of  the 
judgment,  therefore,  from  which  the  appeal  is  taken  must 
be  reversed,  and  it  is  so  ordered. 

Richards,  J.,  and  Beasly,  J.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  September  4,  1917.. 


[Crim.  No.  553.    Beeond  AppeDate  District. — July  6,  1917.] 

In  the  Matter  of  the  Application  of  MAURICE  KEBNE, 
Whose  True  Name  is  MAURICE  CHANET,  for  a  Writ 
of  Habeas  Corpus. 

A.RBEST  IN  Civn,  Action — Intobkation  and  Belief  Affidavit — State- 
ment OF  Facts. — The  statement  of  the  facts  in  an  afSdavit  for  an 
ordeT  of  arrest  in  a  civil  action  under  sections  479  and  481  of  the 
Code  of  C^vil  Procedure,  when  made  upon  information  and  belief, 
must  be  positive  and  clear,  and  must  be  such  evidence  as  would 
be  competent  and  receivable  upon  the  trial  of  an  action  to  justify 
an  ordinary  judgment  for  money. 

Id. — Statement  of  Bvidentiaby  Facts. — The  affidavit  for  an  order  of 
arrest  in  a  civil  action  need  not  state  the  evidentiary  facts  upon 
which  the  principal  fact  rests,  if  instead  thereof  the  affidavit  fol- 
lows the  statute  and  declares  in  positive  terms  that  such  principal 
fact  exists,  but  if  the  facts  stated  in  the  affidavit  show  that  neces- 
sarily affiant  is  acting  only  on  information  and  belief  other  than 
actual  knowledge,  then  the  evidentiary  facts  must  be  stated. 

Id. — Obdbb  of  Abksst — FsAxn)  in  Contbactino  Debt — Sufficiency  of 
Affidavit. — ^An  order  for  an  arrest  pursuant  to  section  481  of  the 
Code  of  Civil  Procedure  for  fraud  in  contracting  the  debt  or  incur- 
ring the  obligation  for  which  the  action  is  brought  is  authorized 
upon  affidavits  reciting  that  the  defendant  represented  himself  to 
bo  a  reputable  business  man,  whereas  in  fact  he  was  a  man  of  bad 
repute  and  doing  business  under  an  assumed  name,  that  such  name 
was  assumed  in  order  to  defraud  creditors,  that  he  concealed  the 
property  purchased  from  the  plaintiffs  to  prevent  its  being  taken 
under  attachment,  and  had  stopped  payment  of  a  check  given  in 
part  payment  for  the  property. 
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APPLICATION  for  a  Writ  of  Habeas  Corpus  originally 
made  to  the  District  Court  of  Appeal  for  the  Second  Appel- 
late District  to  secure  the  release  of  the  petitioner  from  cus- 
tody under  an  order  of  arrest  in  a  civil  action. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Willedd  Andrews,  for  Petitioner. 

W.  J.  Ford,  and  Henry  G.  Bodkin,  for  Respondent. 

CONRET,  P.  J. — Habeas  corpus.  The  petitioner  is  in  cus- 
tody of  the  sheriff  of  Los  Angeles  County  pursuant  to  an  order 
of  arrest  issued  in  accordance  with  certain  provisions  of  the 
Code  of  Civil  Procedure.  Section  479  of  that  code  provides 
that  the  defendant  may  be  arrested  in  certain  cases,  one  of 
which  is  *'when  the  defendant  has  been  guilty  of  a  fraud  in 
contracting  the  debt  or  incurring  the  obligation  for  which 
the  action  is  brought.''  Section  481  provides  that  an  order 
for  the  arrest  of  the  defendant  may  be  made  whenever  it 
appears  to  the  judge,  by  the  affidavit  of  the  plaintiff,  or  some 
other  person,  that  a  sufficient  cause  of  action  exists,  and  that 
the  case  is  one  of  those  mentioned  in  section  479.  **The  affi- 
davit must  be  either  positive  or  upon  information  and  belief ; 
and  when  upon  information  and  belief,  it  must  state  the  facts 
upon  which  the  information  and  belief  are  founded." 

The  commitment  presented  with  the  sheriff's  return  shows 
that  a  judge  of  the  superior  court,  in  an  action  against  the 
petitioner  herein  and  one  other  person,  ordered  the  arrest  of 
the  petitioner.  In  that  order  it  was  stated  that  it  appeared 
to  the  judge  from  the  verified  complaint  on  file  and  from  the 
affidavit  submitted  on  the  part  of  the  plaintiff  that  a  suffi- 
cient cause  of  action  exists  against  the  defendants,  and  that 
the  case  is  one  of  those  mentioned  in  section  479  of  the  Code 
of  Civil  Procedure,  and  that  the  defendants  and  each  of  them 
have  been  guilty  of  fraud  in  contracting  the  debt  for  which 
the  action  is  brought.  The  petition  for  the  writ  contains 
copies  of  the  affidavits.  One  of  those  affidavits  states  that  a 
copy  of  the  complaint  is  thereto  annexed  and  made  a  part 
thereof.  The  petition  does  not  negative  the  fact  that  a  copy 
of  the  complaint  was  annexed  to  the  original  affidavit;  there- 
fore we  presume  that  the  complaint  was  before  the  judsre 
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when  he  made  hk  order  of  arrest  and  that  it  does  state  a 
cause  of  action.  The  affidavits  also  directly  show  that  the 
defendants  purchased  from  the  plaintiff  merchandise,  to  wit, 
certain  quantities  of  butter,  of  a  value  exceeding  three  thou- 
sand dollars,  which  was  delivered  to  the  defendants ;  that  the 
defendants  have  not  paid  the  purchase  price  or  any  part 
thereof,  and  that  the  same  is  due,  owing,  and  unpaid.  The 
affidavit  of  Axel  Whitefield,  a  recent  employee  of  the  defend- 
ants, states  that  the  defendants  Maurice  Chaney  and  Albert 
Chaney  have  been  doing  business  under  the  name  of  Keene 
Butter  Company  and  have  represented  themselves  in  all  busi- 
ness transactions  as  Maurice  Keene  and  Albert  Keene,  respec- 
tively ;  that  Maurice  Chaney  was  convicted  of  using  the  United 
States  mails  to  defraud,  in  the  district  court  of  the  United 
States  in  the  city  of  San  Francisco,  California,  in  1912,  and 
sentenced  for  a  term  of  four  years,  of  which  term  he  served 
three  years  and  one  month,  and  was  released  from  the  peni- 
tentiary at  McNeil's  Island  on  or  about  November  1,  1915; 
that  the  defendants  have  been  guilty  of  fraud  in  contracting 
their  indebtedness  with  the  plaintiff,  in  that  the  defendants 
represented  themselves  to  be  reputable  business  men,  whereas 
in  fact  the  defendant  Maurice  Chaney  was  a  man  of  bad 
repute  and  doing  business  under  an  assumed  name,  ''and 
each  of  said  defendants  assumed  said  fictitious  name  in  order 
that  they  might  defraud  plaintiff  herein,  and  other  cred- 
itors"; that  defendants  have  fraudulently  concealed,  re- 
moved, and  disposed  of  certain  of  said  butter  to  prevent  its 
being  found  or  taken  by  the  sheriff  in  any  action  commenced 
by  the  plaintiff  herein,  or  any  of  the  other  creditors  of  said 
defendants ;  that  defendants  stated  to  affiant  that  they  would 
not  deposit  any  further  money  in  the  bank  for  the  reason 
that  they  were  afraid  that  plaintiff  herein  would  attach  said 
raoney,  and  that  said  defendants  would  keep  their  money  in 
other  places. 

The  affidavit  of  R.  F.  Bennett,  the  president  of  the  plaintiff 
company,  states  that  on  or  about  the  seventh  day  of  June, 
1917,  the  defendants  ordered  a  consignment  of  butter  to  be 
shipped  to  them  to  the  city  of  Los  Angeles ;  that  the  defend- 
ants at  that  time  represented  to  the  plaintiff  that  in  case  said 
butter  was  shipped  to  them  they  would  immediately  forward 
check  to  plaintiff  for  the  amount  of  money  due  to  date  and 
for  said  consignment ;  that,  relying  upon  such  representations, 
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the  plaintiff  shipped  said  butter,  of  the  value  of  one  thousand 
dollars  or  thereabouts,  to  the  defendants  in  accordance  with 
such  agreement;  that  the  defendants  thereupon  mailed  a 
check  to  the  plaintiff  for  the  sum  of  one  thousand  dollars  or 
thereabouts ;  that  thereafter,  after  the  receipt  of  said  butter 
by  the  defendants,  they  caused  payment  to  be  stopped  on  the 
check  so  received  and  said  check  was  dishonored  by  the  bank 
upon  which  the  check  was  drawn;  that  no  money  has  been 
paid  by  the  defendants,  or  either  of  them,  to  the  plaintiff 
on  account  of  said  butter  so  furnished  as  aforesaid ;  that  the 
plaintiff  would  not  have  furnished  and  delivered  said  butter 
or  any  part  thereof  to  the  defendants,  or  either  of  them,  if 
it  were  aware  of  the  true  name  of  defendants  herein,  and  if 
it  were  not  for  the  fact  that  said  defendants  had  forwarded 
said  check  to  the  plaintiff.  The  check  was  annexed  to  the 
affidavit.  It  was  drawn  on  June  7,  1917,  for  $1,061.87  in 
favor  of  the  plaintiff,  signed,  "The  Keene  Butter  Co.,  by  M. 
Keene/*  It  bears  the  indorsement  "Payment  stopped,"  and 
is  marked  "Cancelled  June  13,  1917." 

Counsel  for  petitioner  claims  that  the  affidavits  do  not  tend 
to  show  and  furnish  no  foundation  upon  which  the  judge  of 
the  superior  court  was  authorized  to  find  that  it  appeared 
thereby  that  the  petitioner  had  been  guilty  of  a  fraud  in 
contracting  the  debt  or  incurring  the  obligation  for  which  the 
action  waa  brought  He  claims  that  the  only  statements  made 
pertinent  to  that  charge  are  upon  information  and  belief, 
and  that  the  facts  upon  which  such  information  and  belief 
were  founded  are  not  stated.  We  agree  that  the  statement 
of  facts  upon  which  an  information  and  belief  allegation  is 
founded,  to  authorize  an  order  of  arrest,  must  be  positive  and 
clear,  and  must  be  such  evidence  as  would  be  competent  and 
receivable  upon  the  trial  of  an  action  to  justify  an  ordinary 
judgment  for  money.  {Ex  parte  Fkumoto,  120  Cal.  316, 
[52  Pac.  726] ;  Fkumoto  v.  Marsh,  130  Cal.  66,  [80  Am.  St. 
Rep.  73,  62  Pac.  303,  509].)  It  is  also  true  that  the  affidavit 
upon  which  an  order  of  arrest  in  a  civil  action  is  asked  need 
not  state  the  evidentiary  facts  upon  which  the  principal  fact 
rests,  if  instead  thereof  the  affidavit  follows  the  statute  and 
declares  in  positive  terms  that  such  principal  fact  exists. 
(Matter  of  Caples,  26  Cal.  App.  786,  [148  Pac.  795].)  This 
is  subject,  of  course,  to  the  qualification  that  if  the  facts  stated 
in  the  affidavit  show  that  necessarily  affiant  is  acting  only  on 
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information  and  belief  other  than  actual  knowledge,  then  the 
evidentiary  facts  must  be  stated. 

In  the  present  instance  those  portions  of  the  affidavits  to 
vehich  we  have  referred  in  the  foregoing  statement  do  not  pur- 
port to  have  been  made  on  information  and  belief.  While 
some  of  the  expressions  therein  contained  may  be  construed 
as  stating  the  conclusions  of  the  affiant,  there  remain  sub- 
stantial statements  of  facts  apparently  within  the  knowledge 
of  Whitefield  and  of  Bennett,  which  we  think  are  legally  suffi- 
cient to  have  authorized  the  order  of  arrest. 

The  writ  is  discharged  and  petitioner  is  remanded. 

James,  J.,  and  Works,  J.,  pro  tern,,  concurred. 


[CiT.  No.  2104.    Second  Appellate  DiBtrict.— July  6,  1917.] 

JAMES  GUNNISON,  Respondent,  v.  CHARLES  LEE  MIL- 
LER  et  al..  Defendants;  WILLIAM  EVANS,  Defendant 
and  Appellant. 

ippEAL  Undee  New  Method — Pailurb  to  Print  Becord  in  Brief— 
Beview  of  Transcript. — On  an  appeal  taken  under  the  alternative 
method,  no  duty  is  impoBed  upon  the  court  to  examine  the  type- 
written transcript,  where  the  appellant  fails  to  follow  the  statute  by 
printing  in  his  brief  the  part  of  the  record  which  he  desires  to 
call  to  the  attention  of  the  court. 

lb.  —  Default  Judgment  —  Motion  to  Set  Aside  —  Discretion.— The 
matter  of  determining  a  motion  to  set  aside  a  judgment  by  default 
on  the  ground  of  mistake,  inadvertence,  surprise,  and  excusable 
neglect  rests  within  the  sound  discretion  of  the  trial  judge. 

Id.  —  Mortgage  —  Appeal  from  Deficienct  Judokent  —  Entry  bt 
Defaui/t — Sufficiency  of  Complaint. — In  an  action  by  an  assignee 
of  a  mortgagee  for  the  foreclosure  of  a  mortgage,  the  sufficiency  of 
the  complaint  cannot  be  questioned  on  an  appeal  taken  from  the 
deficiency  judgment  which  was  entered  against  the  original  mortgagee 
by  default,  there  being  no  appeal  from  the  judgment  of  foreclosure. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  motion  to  set 
aside  judgment.    John  W.  Shenk,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Jaa.  W.  Bell,  fop  Appellant 
Ralph  E.  STf^ing,  for  Respondent 

JAMES,  J. — Defendant  Evans  prosecutes  this  appeal  from 
an  order  made  by  the  trial  court  denying  the  motion  of  said 
defendant  to  have  set  aside  a  judgment  taken  against  him 
after  service  of  summons  and  complaint  had  been  regularly 
made  and  default  entered.  The  notice  of  appeal  also  states 
that  the  defendant  appeals  from  the  "deficiency  judgment 
made  and  entered  against  him  in  said  action." 

The  appeal  is  taken  under  the  so-called  and  most  unsatis- 
factory ''alternative  method,"  but  appellant  has  failed  to 
follow  the  statute  in  that  no  part  of  the  record  to  which  he 
desires  to  call  attention  is  printed  in  his  brief.  Having 
omitted  to  comply  with  the  direction  of  the  statute  in  that 
regard,  no  duty  is  imposed  upon  this  court  to  examine  the 
typewritten  transcript.  (Marcucci  v.  Vomnckel,  164  Cal. 
693,  [130  Pac.  430] ;  WiUs  v.  Woolner,  21  Cal.  App.  528,  [132 
Pac.  283] ;  MiUer  v.  Oliver,  174  Cal.  404,  407,  [163  Pac.  355, 
357] ;  Pasadena  Realty  Co.  v.  Clune,  ante,  p.  33,  [166  Pac. 
1025] ;  McKinnell  v.  Hansen,  ante,  p.  76,  [167  Pac.  887].) 

We  have,  however,  looked  over  the  briefs  and  in  an  abstract 
way  considered  the  propositions  argued  therein.  The  appel- 
lant, it  is  stated,  was  the  mortgagee  named  in  a  certain  mort- 
gage. This  mortgage  and  the  accompanying  note  he  trans- 
ferred to  this  plaintiff.  The  transfer  of  the  note  was  effected 
by  a  simple  indorsement  on  the  back.  The  plaintiff  bringing 
this  action  to  foreclose  the  mortgage,  joined  appellant  as  a 
party  for  the  purpose  of  securing  a  deficiency  judgment 
against  him  in  the  event  that  by  sale  of  the  security  the  debt 
was  not  satisfied.  The  sale  of  the  property  did  not  in  fact 
produce  sufficient  money  to  satisfy  the  mortgage  debt,  and 
deficiency  judgment  was  entered  against  appellant  for  the 
sum  of  $401.50.  This  appellant,  after  service  of  summons, 
made  no  appearance  in  the  action  and  allowed  judgment  to 
be  taken  against  him  by  default.  He  afterward  made  mo- 
tion, based  upon  the  alleged  ground  of  mistake,  inadvertence, 
surprise,  and  excusable  neglect,  to  have  this  judgment  set 
aside,  which  motion  was  by  the  court  denied.  The  matter  of 
determining  such  a  motion  rests  within  the  sound  discretion 
of  the  trial  judge,  and  upon  the  statement  of  the  facts  as 
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set  forth  in  the  brief  we  cannot  see  that  the  court  abused  its 
discretion.  Appellant  did  not  appeal  from  the  judgment  of 
foreclosure,  but  appealed,  so  it  is  stated,  from  the  "deficiency 
judgment"  The  liability  of  appellant  was  determined  by 
the  judgment  of  foreclosure,  wherein  it  was  adjudged  that  he 
was  liable  for  any  money  that  might  be  necessary  to  make  up 
the  deficiency  between  the  amount  realized  on  the  sale  of  the 
property  and  the  mortgage  debt,  with  incidental  costs.  The 
entry  of  deficiency  judgment  was  an  incident  which  followed 
only  because  it  was  adjudged  in  the  original  decree  that  the 
plaintiff  was  entitled  to  that  relief.  The  question  whether 
the  complaint  stated  facts  sufficient  to  constitute  a  cause  of 
action,  as  it  is  argued  by  appellant  it  did  not,  we  think  could 
not  be  reached  by  this  appeal,  for  a  judgment  so  entered  upon 
such  a  complaint,  where  the  party  defendant  has  defaulted, 
would  not  be  void. 
The  judgment  and  order  are  affirmed* 

Conrey,  P.  J.,  and  Works,  J.,  pro  tern.,  concurred* 


[Civ.  No.  2066.    I^rat  AppeHate  District.— July  7,  1917.] 

THE  PEOPLE,  Plaintiff,  v.  CALIFORNIA  SAFE  DE- 
POSIT &  TRUST  COMPANY  (a  Corporation)  et  al., 
Respondents;  GEORGE  S.  SMITH,  Petitioner  and 
Appellant. 

InsoI/VKNt  Gobfobation — CLA.IM  i^R  Hbntals — ^Lagk  of  Prefertcnce. — 
Where  a  corporation,  in  consideration  of  the  cancellation  of  an  ex- 
isting lease  and  the  issuance  to  it  of  a  newjease,  agreed  to  pay 
the  former  lessee  a  monthly  amount,  and  thereafter  the  corporation 
became  insoI?ent,  and  the  lessor  compromised  her  claim  against  the 
corporation,  the  former  lessee  is  not  entitled  to  have  her  claim  made 
a  preferred  claim,  or  to  have  the  same  imposed  as  a  lien  on  the 
property  of  the  lessor. 

Id. — Interest  on  Claim. — Where  under  prudent  management  the  assets 
of  an  insolvent  corporation  will  pay  its  obligations  in  full,  a  creditor 
whose  claim  is  based  upon  a  written  instrument  is  entitled  to  interest 
ttpon  his  claim  from  the  date  the  respective  sums  making  np  it« 
aggregate  became  due  and  payable. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Arthur  Crane,  for  Appellant. 

De  Laveaga  &  Magee,  for  Respondents. 

RICHARDS,  J.— In  this  action,  originally  instituted  for 
the  purpose  of  having  the  defendant  California  Safe  Deposit 
&  Trust  Company  declared  an  insolvent  corporation  and  for 
the  administration  of  its  assets,  the  appellant  herein  inter- 
vened, setting  up  certain  facts  upon  which  he  claimed  to  be 
entitled  to  recover  judgment  for  the  sum  of  two  thousand 
dollars  and  interest,  and  to  have  certain  other  and  further 
relief. 

The  facts  out  of  which  his  claim  arose  are  substantially 
undisputed  and  are  as  follows:  During  the  month  of  July, 
1906,  the  appellant  was  a  lessee  for  a  term  of  years  of  one 
Leonide  O.  Auzerais  of  certain  premises  described  in  his  peti- 
tion. The  California  Safe  Deposit  &  Trust  Company  desired 
to  secure  a  lease  of  said  premises  for  its  own  uses.  Accord- 
ingly Mrs.  Auzerais,  the  appellant,  and  the  representatives  of 
said  corporation  came  together  in  an  understanding  whereby 
the  appellant's  lease  was  canceled  and  a  new  lease  was  made 
by  Mrs.  Auzerais  to  the  corporation  for  a  term  of  five  years 
with  certain  privileges  of  renewal.  As  the  consideration  for 
the  cancellation  of  the  appellant's  lease  the  said  corporation 
entered  into  an  agreement  with  him,  whereby  it  agreed  to  pay 
him  two  hundred  dollars  per  month  for  the  period  of  the 
five  year  term  of  its  lease,  and,  in  the  event  of  its  renewal, 
to  pay  him  said  spm  of  two  hundred  dollars  per  month  dur^ 
ing  the  further  period  of  five  years.  There  were  certain 
other  agreements  not  material  to  this  controversy  in  view  of 
later  developments.  In  the  latter  part  of  the  year  1907  the 
said  corporation  became  insolvent,  and  this  action  was  insti- 
tuted by  the  state  of  California  for  the  administration  of  its 
affairs.  Not  long  thereafter  Mrs.  Auzerais  applied  to  the 
eourt  in  which  said  proceeding  was  pending  for  leave  to  bring 
An  action  in  ejectment  against  said  insolvent,  alleging  the 
termination  of  its  lease  through  the  insolvent's  failure  to  corn- 
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ply  with  its  terms.  The  court  denied  her  petition,  but  per- 
mitted the  receiver  to  compromise  the  matter  with  her  by  a 
surrender  of  the  premises  and  a  cash  payment  of  four  thou- 
sand dollars.  Thereafter  the  appellant  filed  his  petition  in 
said  court  asking  for  certain  relief  under  the  terms  of  his 
foregoing  agreement.  His  first  prayer  was  for  the  payment 
to  him  of  a  sum  of  two  thousand  dollars,  with  interest  at  the 
rate  of  seven  per  cent  per  annum  from  the  dates  when  the  re- 
spective monthly  payments  aggregating  said  sum  fell  due, 
and  for  an  accounting  as  to  such  further  amounts  as  might  be 
found  due  under  his  agreement  with  the  insolvent  corpora- 
tion; that  such  sums  should  constitute  and  be  a  preferred 
claim  against  said  insolvent,  and  should  also  be  decreed  to  be 
a  lien  on  the  said  property  of  Mrs.  Auzerais.  The  trial  court 
found  that  there  was  due  to  the  appellant  the  principal  sum 
of  $1,535  upon  his  agreement  with  said  corporation,  and  gave 
judgment  for  said  amount  as  a  common  claim,  to  be  paid  in 
the  same  manner  as  other  common  claims  in  due  course  of 
the  liquidation  of  the  affairs  of  the  corporation ;  but  the  trial 
court  refused  to  allow  the  appellant  any  interest  on  the  sums 
of  monthly  accruing  payments  aggregating  the  said  sura  for 
which  it  gave  its  judgment  in  appellant's  favor,  and  also 
denied  the  prayer  of  the  appellant  to  have  the  said  claim 
made  a  preferred  claim  or  to  have  the  same  imposed  as  a  lien 
upon  the  property  of  Mrs.  Auzerais. 

We  are  entirely  satisfied  that  in  so  far  as  the  judgment  of 
the  trial  court  refused  to  give  preference  to  the  appellant's 
claim,  and  declined  to  impose  it  as  a  lien  upon  Mrs.  Auzerais' 
property,  its  judgment  was  correct,  and  hence  will  not  be 
disturbed  upon  this  appeal ;  and  in  so  far  as  its  said  judgment 
awarded  to  the  appellant  the  sum  of  $1,535  and  no  more  as 
the  principal  sum  due  him  upon  his  agreement  with  the  cor- 
poration, its  conclusions  are  also  correct ;  but  as  to  the  right 
of  the  appellant  to  have  interest  allowed  upon  his  claim,  we 
think  the  trial  court  was  in  error. 

The  appellant's  right  to  interest  is  based  upon  section  1917 
of  the  Civil  Code,  by  which  interest  at  the  legal  rate  of  seven 
per  cent  is  payable  upon  all  moneys  that  have  become  due 
upon  any  instrument  in  writing.  This  right  of  the  appellant 
is  as  substantial  as  his  right  to  receive  the  principal  sum  due 
him  upon  such  written  agreement.  The  Bank  Act  of  Cali- 
fornia is  silent  upon  the  subject  of  the  power  of  the  court  in 
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the  matter  of  the  allowance  of  interest  upon  claims  against  an 
insolvent  corporation.  The  cases  to  which  we  are  referred 
by  the  respondent  are  cases  arising  either  under  statutes  ex- 
pressly providing  that  no  interest  shall  be  allowed  upon  such 
claims,  or  dealing  with  instances  where  the  assets  of  the  in- 
solvent are  shown  to  be  insufScient  to  meet  its  obligations  in 
full,  including  interest.  In  the  case  before  us  the  record  no- 
where discloses  that  the  assets  of  the  insolvent  corporation 
will  not,  under  prudent  management,  pay  its  obligations  in 
full;  and  this  being  so,  we  think  the  better  rule  is  that  ad- 
hered to  in  the  case  of  American  Iron  &  Steel  Mfg.  Co.  v. 
Seaboard  Air  Line  By.  Co.,  233  D.  S.  261,  [58  L.  Ed.  949, 
34  Sup.  Ct.  Rep.  502] ,  that  interest  should  be  allowed  on  all 
claims  during  receivership,  and  that  if,  as  a  result  of  good 
fortune  or  good  management,  the  estate  shall  finally  prove 
sufScient,  both  interest  and  principal  should  be  and  would  be 
paid  in  full. 

In  the  case  before  us  the  judgment  merely  establishes  the 
status  and  amount  of  the  claim,  leaving  its  settlement  to  await 
the  ultimate  distribution  of  the  assets  of  the  corporation. 
We  are  therefore  of  the  opinion  that  the  judgment  should 
be  so  modified  as  to  provide  for  the  allowance  of  interest  upon 
the  appellant's  claim  from  the  date  the  respective  sums  mak- 
ing up  its  aggregate  became  due  and  payable,  and  that  the 
cause  be  remanded  to  the  trial  court  for  the  purpose  of  mak- 
ing such  modification,  and  that  otherwise  the  judgment  should 
be  affirmed.    It  is  so  ordered. 

Kerrigan,  J.,  and  Beady,  J.,  pro  tern.,  concurred. 


[CiT.  No.  1664.     Third  Appellate  District.-^uly  7,  1917.] 

BARLE  R.  CLEMENS,  Respondent,  v.  WELLINGTON 
GREGG,  Jr.,  as  Trustee,  Appellant;  KEANB  WONDER 
MINING  COMPANY  (a  Corporation),  et  al.,  Respond- 
ents. 

Appeal — Altebnatiyx  Method  —  PitEPASAnoN  of  Transcript  prom 
MiNiTTES  OP  Judge — Insufficient  Record. — In  the  ease  of  an  ap- 
peal taken  under  the  alternative  method,  the  record  must  contain  a 
travscript  of  the  evidence  and  proceedings  prepared  hj  the  phono- 
^aphic  reporter,  and  a  transcript  prepared  by  the  judge  from  his 
•wn  minutes  and  certified  to  by  him  is  not  sufficient. 
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Id.  — Defectivi  Becokd  —  Insufficient  Bill  of  Exceptions. — la  the 
ease  of  an  appeal  taken  under  the  alternative  method,  a  traneeript 
prepared  bj  the  judge  from  his  own  minutes  cannot  be  regarded  as 
a  bill  of  exceptions  prepared  under  the  old  method  and  defective 
merely  in  that  it  is  not  printed,  although  the  judge  certified  to  its 
eorrectness. 

Id. — Pbogedure — Motion  to  Affibk  Judokent. — An  appeal  will  not  be 
dismissed  because  of  a  defective  record,  as  the  court  is  vested  with 
jurisdiction  of  the  appeal  by  the  notice  givcfn  by  the  appellant  to  the 
clerk  of  the  trial  court,  and  the  procedure  is  to  move  for  an  affirm- 
ance of  the  judgment  for  Lick  of  a  record. 

Id.  —  Degree  Fobsglosing  Trust  Deed  —  Inconsistent  Terms  as  to 
Payment  of  Trustee's  Fees  —  Power  of  Correction. — Where  a 
decree  foreclosing  a  trust  deed,  entered  pursuant  to  stipulation  of 
the  parties,  provides  for  the  payment  of  the  fees  of  the  trustee  and 
his  attorney  both  from  a  special  fund  and  on  terms  inconsistent 
therewith,  the  court  may  correct  the  decree  by  striking  out  the  re- 
pugnant provisions,  although  more  than  six  months  had  elapsed 
since  the  judgment  was  entered. 

APPEAL  from  an  order  of  the  Superior  Court  of  Inyo 
County  modifying  an  order  of  sale.  William  D.  Dehy, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Morrison,  Dunne  &  Brobeek,  and  Edward  Lynch,  for 
Appellant  Wellington  Gregg,  as  Trustee. 

C.  0.  Whittemore,  Prank  J.  Solinsky,  Mack  &  Green,  and 
John  B.  Clayberg,  for  Respondents. 

BURNETT,  J.— This  is  an  appeal  by  Wellington  Gregg, 
Jr.,  as  trustee,  from  an  order  of  the  superior  court  of  Inyo 
County,  made  and  entered  on  December  23,  1914,  which  modi- 
fied a  decree  made  and  entered  on  January  26,  1914,  ordering 
the  sale  of  certain  mining  property  under  the  terms  of  a  deed 
of  trust  executed  by  the  defendant,  Keane  Wonder  Mining 
Company. 

Before  proceeding  to  consider  the  merits  of  the  controversy, 
we  deem  it  the  more  orderly  first  to  dispose  of  a  motion  made 
by  the  respondents  other  than  the  Keane  Wonder  Mining 
Ck>mpany  to  dismiss  the  appeal. 

The  record  before  us  is  entitled:  ''Clerk's  and  Judge's 
Transcript."    It  contains  copies  of  certain  documents,  re- 
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quested  by  appellant  to  be  inserted  in  the  '^clerk's  tran- 
script," certified  as  correct  by  the  clerk  in  the  usual  form. 
The  next  following  page  is  entitled:  "Judge's  Certificate  to 
Transcripts  on  Appeal,"  and  contains  a  certificate  by  Honor- 
able Wm.  D.  Dehy,  judge  of  said  superior  court,  who  pre- 
sided at  the  proceedings,  that  the  documents  included  in  the 
clerk's  transcript  are  correct  copies,  and  then  proceeds:  **I 
further  certify  that  on  December  23,  1914,  the  following  pro- 
ceedings took  place  in  said  cause:"  Here  follows  a  statement 
that  certain  documentary  evidence,  describing  it,  was  received 
in  evidence  and  that  one  witness  testified,  giving  a  synopsis 
of  his  testimony.  The  certificate  concludes  with  the  state- 
ment: "I  further  certify  that  said  transcripts  and  this  cer- 
tificate were  prepared  under  the  provisions  of  sections  953a, 
953b,  and  953c  of  the  Code  of  Civil  Procedure,  and  that  said 
transcripts  were  duly  presented  to  me  for  approval  within 
the  time  allowed  by  law  and  under  the  provisions  of  said 
sections,"  etc. 

It  appears  from  an  aflSdavit  of  Judge  Dehy  that  "there  was 
present  no  stenographer  or  any  person  acting  in  his  behalf  in 
the  taking  of  stenographic  or  other  notes  of  the  proceedings 
or  the  evidence  offered  and  received ;  .  .  .  that  no  transcript 
of  the  phonographic  report  of  the  hearing  of  said  petition 
above  referred  to,  including  therein  copies  of  all  or  any 
writings  offered  or  received  in  evidence  at  said  hearing,  or 
of  any  matter  or  thing,  was  ever  prepared  or  filed  with  the 
clerk  of  said  superior  court  of  Inyo  County,  but  that  a  tran- 
script of  the  testimony  admitted  on  said  hearing  was  pre- 
pared from  the  notes  of  this  afliant;  .  .  .  that  the  certificate 
to  the  truth  and  correctness  of  said  transcript  was  made  by 
this  affiant,  as  such  judge,  upon  the  transcript  prepared  as 
above  stated,  and  not  otherwise." 

The  motion  to  dismiss  the  appeal  is  made  upon  the  follow- 
ing grounds:  **1.  That  no  printed  transcript  on  appeal  has 
ever  been  filed.  2.  That  the  record  or  transcript  contains  no 
proper  or  legal  certification  of  the  evidence  taken,  or  of 
papers  introduced  on  the  hearing  of  the  proceeding,  which 
culminated  in  the  order  appealed  from.  3.  That  no  official 
or  other  stenographer  was  present  at  such  hearing.  4.  That 
no  transcript  of  the  notes  of  an  official  or  other  stenosyrapher 
taken  upon  said  hearing  was  ever  prepared  as  required  by 
the  statutes  of  the  state  of  California,  and  particularly  sec- 
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tion  953a  of  the  Code  of  Civil  Procedure.  5.  That  no  legal 
statement  was  ever  settled  by  the  judge  of  the  superior  court 
of  Inyo  County,  state  of  California,  under  the  provisions  of 
section  953a  of  the  Code  of  Civil  Procedure." 

Among  the  reasons  suggested  by  appellant  for  which  the 
motion  to  dismiss  should  be  denied  is  the  unreasonable  delay 
of  respondents  in  making  the  motion.  The  notice  of  appeal 
herein  was  filed  on  January  4,  1915 ;  the  transcript  on  appeal 
was  filed  in  the  supreme  court  (to  which  the  appeal  was 
originally  taken)  on  February  27,  1915.  The  notice  of  mo- 
tion to  dismiss  the  appeal  was  filed  in  this  court  on  May  9, 
1917. 

Section  953a  of  the  Code  of  Civil  Procedure,  under  which 
the  appeal  was  taken,  provides  that  a  person  desiring  to 
perfect  an  appeal  by  the  method  therein  provided  for  shall 
file  a  request  with  the  clerk  that  a  transcript  of  the  testimony 
taken  at  the  hearing,  all  rulings,  acts,  or  statements  of  the 
court,  all  objections  or  exceptions  of  counsel,  and  all  matters 
to  which  the  same  relate,  be  made  up  and  prepared.  Appel- 
lant attempted  to  comply  with  this  requirement.  But  havinu' 
been  advised  that  the  proceedings  were  not  taken  by  a  sten- 
ographer, appellant  specified  in  his  notice  that  the  transcript 
should  contain  a  copy  of  the  minutes  of  the  court  with  par- 
ticular reference  to  the  portion  of  the  order  which  recites: 
**  Counsel  for  the  petitioners  introduced  oral  and  document- 
ary evidence  in  support  of  said  petition"  with  a  statement 
**of  the  substance  of  said  oral  and  documentary  evidence,  giv- 
ing the  names  of  the  witnesses  and  specifying  the  documents 
used  and  introduced ;  and  that  said  copy  of,  or  statement  of, 
the  minutes  of  the  court  shall  include  copies  of  said  docu- 
ments relevant  to  the  appeal  herein,  which  copy  of  the  min- 
utes of  the  court,  or  statement  of  the  minutes  of  the  court, 
shall  be  certified  by  the  judge  of  the  superior  court  as  pro- 
vided by  section  953a  of  the  Code  of  Civil  Procedure  to  the 
effect  that  'The  judge  shall  thereupon  certify  to  the  truth 
and  correctness  of  said  transcript/  "  It  is  clear  enough  from 
the  language  of  said  section  that  the  statement  is  to  be  pre- 
pared by  the  stenographer  and  not  by  the  judge.  The  pur- 
pose is  to  have  a  literal  and  exact  record  of  the  proceedings. 
There  is  no  provision  therein  for  the  settlement  of  a  state- 
ment prepared  by  the  judsre  from  his  own  minutes.  In  order 
to  avoid  the  printing  of  the  record  appellant  may  avail  him- 
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self  of  said  alternative  method  but  that  hia  effort  may  be 
effective  he  must  comply  with  its  terms. 

In  Harpold  v.  Slocum,  168  Cal.  364,  367,  [143  Pac.  609], 
it  is  said:  ''The  appellant  did  not  follow  section  953a,  and 
therefore  he  must  print  the  transcript  and  serve  and  file 
copies  thereof  in  the  manner  provided  by  those  rules." 

In  Allen  v.  Conrey,  22  Cal.  App.  409,  [134  Pac.  730],  the 
court  of  appeal  for  the  second  district  declared:  **If  a  party 
to  an  action  expects  to  take  his  appeal  under  the  alternative 
method  and  have  his  record  prepared  according  to  the  pro- 
cedure affecting  that  method,  then  he  must  see  to  it  that  the 
official  phonographic  reporter  is  present  at  the  trial  in  order 
that  a  transcript  of  the  evidence  and  proceedings  may  be  fur- 
nished by  the  one  officer  whose  duty  it  is  to  prepare  it." 

In  Bush  V.  Allen,  172  Cal.  102,  [155  Pac.  456],  upon  an 
appeal  under  the  alternative  method,  an  application  was  made 
to  the  trial  judge  to  affib^  his  certificate  to  the  transcript  and 
an  objection  was  made  by  respondent  upon  the  ground  that 
there  was  no  phonographic  report  of  the  trial,  and  that  the 
judge's  certificate  is  properly  aflBxed  only  when  there  is  a 
phonographic  reporter  present  at  the  trial  and  that  phono- 
graphic reporter  has  prepared  his  transcript  of  the  evidence 
and  proceedings  in  accordance  with  law.  The  supreme  court 
said:  **Such  is  the  settled  law  upon  this  matter  of  procedure 
{Totten  V.  Barlow,  165  Cal.  378,  [132  Pac.  749]),"  and  the 
court  approved  the  ruling  of  the  court  of  appeal  in  the  col- 
lateral proceeding  in  the  same  case  (22  Cal.  App.  409,  [134 
Pac.  730] ) ,  an  application  having  been  made  thereto  for  a  writ 
of  mandate.  It  was  further  stated:  "Under  the  law  of  the 
case  thu3  made  we  have  before  us  a  transcript  under  the 
clerk's  certificate  alone  and  are  empowered  to  consider  only 
the  judgment-roll."  Therein  was  an  appeal  from  the  judg- 
ment, and  hence  there  was  a  separate  record  made  by  the 
clerk  of  the  court  constituting  the  judgment-roll  which  seems 
to  have  been  duly  authenticated,  but  there  is  no  such  consid- 
eration here  in  the  appeal  from  the  order  made  after  judg- 
ment, since  there  is  no  separate  and  distinct  judgment-roll. 
The  transcript  settled  as  provided  by  said  section  953a  con- 
stitutes the  only  record  of  the  proceedings  in  the  court  below. 
In  other  words,  the  only  record  cognizable  in  this  appeal  is 
the  said  typewritten  transcript  purporting  to  have  been  pre- 
pared and  settled  according  to  said  statute,  but  which,  as  we 
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have  seen,  falls  short  of  the  requirement.  Under  the  authori- 
ties we  think  it  must  be  plain,  therefore,  that  the  record,  con- 
sidered as  a  substitute  for  or  in  lieu  of  a  bill  of  exceptions  or 
statement  of  the  case,  is  fatally  defective  and  must  fail  of  its 
purpose. 

In  the  closing  brief  of  appellant,  however,  we  find  this 
claim:  ''Moreover,  the  lower  court  held  in  this  case  that  the 
transcript  signed  by  him  constitutes  'a  full,  true,  and  fair 
record'  of  the  proceedings  taken  before  him.  That  is  all  that 
the  ordinary  bill  of  exceptions  amounts  to.  Accordingly,  the 
transcript  involved  may  be  regarded  as  a  bill  of  exceptions 
prepared  under  the  old  method  and  defective  merely  in  that 
it  is  not  printed.  (Lang  v.  LSley  &  Thurston  Co,,  161  Cal. 
295,  [119  Pac.  100].)  Certainly  a  failure  to  comply  with 
the  court  rule  requiring  it  to  be  printed  can  be  waived,  and 
was  waived  by  the  court  in  allowing  the  case  to  be  brought  on 
for  argument  without  ever  questioning  the  suflSciency  of  the 
record.  Though  the  transcript  does  not  show  that  it  was 
served  upon  respondents,  and  time  for  proposed  amendments 
allowed,  it  will  be  presumed  that  this  was  done  in  the  absence 
of  a  showing  to  the  contrary."  The  presumption  would  be, 
probably,  as  stated  by  appellant  if  there  were  room  for  it,  but 
it  would  be  flying  in  the  face  of  the  record  to  hold  that  the 
transcript  constitutes  a  ''bill  of  exceptions"  as  contemplated 
by  section  650  of  the  Code  of  Civil  Procedure.  In  the  notice 
of  the  appeal  and  request  for  the  preparation  of  the  tran- 
script it  is  recited  by  appellant  that  "Said  transcripts  to  be 
prepared  as  required  by  the  laws  of  the  state  of  California 
and  particularly  as  provided  by  section  953a,  953b,  and  953c 
of  the  Code  of  Civil  Procedure  of  the  state  of  California." 

It  is  also  certified  by  the  trial  judge  "that  said  transcripts 
and  this  certificate  were  prepared  under  the  provisions  of  sec- 
tions 953a,  953b,  and  953c  of  the  Code  of  Civil  Procedure, 
and  that  said  transcripts  were  duly  presented  to  me  for  ap- 
proval within  the  time  allowed  by  law  and  under  the  pro- 
visions of  said  sections,  and  that  due  notice  was  given  by  the 
clerk  of  said  court  to  the  attorneys  appearing  in  said  cause, 
that  said  transcripts  had  been  filed  and  would  be  duly  pre- 
sented to  me  for  approval,  and  that  at  the  expiration  of  the 
time  set  in  said  notice  I  have  hereto  affixed  my  signature." 
The  foregoing  leaves  no  room  for  presumption.  It  clearly 
appears  that  the  proceedings  were  taken  under  said  sections 
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of  the  code  and  that  appellant  sought  to  avail  himself  off 
what  is  kDown  as  the  alternative  method.  To  hold  that  this 
record  may  be  considered  a  bill  of  exceptions  would  be  to 
disregard  utterly  the  distinction  made  by  the  code  and  to 
violate  the  established  rule  of  appellate  practice. 

Appellant  finds  much  comfort  in  the  contention  that  re- 
spondent should  not  prevail  by  reason  of  the  great  delay  in 
presenting  his  motion,  more  than  two  years  having  expired 
since  the  appeal  was  taken. 

In  Dietrich  v.  Lincoln  dk  N.  W.  R.  Co.,  13  Neb.  500,  [14 
N.  W.  528],  in  considering  a  motion  to  quash  a  bill  of  excep- 
tions for  defects  in  its  execution,  the  supreme  court  of  Ne- 
braska said:  "Objections  to  a  bill  of  exceptions  must  be  filed 
before  the  case  is  submitted  and  should  be  at  the  earliest  op- 
portunity. Such  objections  are  not  favored  and  usually  are 
merely  technical;  and  he  who  objects  on  merely  technical 
grounds  must  himself  be  free  from  fault.  Besides,  it  is  but 
justice  to  the  adverse  party  that  the  objections  should  be 
made  at  the  earliest  opportunity,  so  that  if  it  is  apparent 
that  they  are  well  taken  and  the  case  depends  on  the  bill  of 
exceptions,  no  further  expense  will  be  incurred  in  continuing 
the  prosecution." 

In  McDermott  v.  Hacker,  109  Iowa,  239,  [80  N.  W.  338], 
a  similar  ruling  was  made  by  the  supreme  court  of  Iowa  on  a 
motion  to  dismiss  the  appeal  on  the  ground  that  the  tran- 
script was  not  filed  within  the  time  required  by  the  Code 
of  Rules  and  Practice.  Other  analogous  cases,  which  appel- 
lant cites,  are:  Walker  v.  HUl,  111  Ind.  223,  [12  N.  E.  387] ; 
Jones  V.  Henderson,  149  Ind.  458,  [49  N.  E.  443] ;  Oarr, 
Scott  dk  Co.  T.  Nelson,  166  Mo.  App.  51,  [148  S.  W.  417]. 

The  delay  here  is  as  reprehensible  as  in  any  of  said  cases, 
and,  if  a  proper  case  for  it,  the  doctrine  of  laches  should  be 
applied.  As  we  have  seen,  the  transcript  was  filed  in  the  su- 
preme court  in  February,  1915,  and  appellant's  opening  brief 
was  filed  in  April  following.  The  brief  of  respondent  was. 
filed  in  June  and  the  final  brief  of  appellant  in  July,  1915.' 
The  case  was  transferred  to  this  court  in  March,  1917,  and 
set  down  for  oral  argument  for  April  10th.  It  was  continued 
by  consent  to  April  12th  and  on  that  day  an  order  was  made 
allowing  respondent  fifteen  days  to  file  another  brief  and 
appellant  ten  days  to  reply,  the  cause  then  to  stand  submitted. 
Respondents,  however,  failed  to  file  their  brief  and,  on  May 
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9th,  for  the  first  time,  they  made  the  motion  to  dismiss  the 
appeal. 

It  is  not  necessary,  though,  to  determine  the  question 
whether  the  motion  to  dismiss  should  be  denied  by  reason  of 
such  delay,  as  it  is  apparent  that  no  sufBcient  reason  has  been 
shown  for  a  dismissal.  Notwithstanding  said  infirmity  in  the 
transcript  the  court  has  jurisdiction  of  the  appeal.  The  no- 
tice given  by  appellant  to  the  clerk  under  the  new  system 
vests  the  higher  court  with  authority  to  consider  the  cause. 
(Hibernia  Sav.  etc.  Soc.  v.  Doran,  161  Cal.  118,  [118  Pac. 
526].)  The  consequence  of  the  defective  authentication  of 
the  record  in  the  present  case  may  be  substantially  the  same 
as  though  a  dismissal  were  had  but  respondents'  motion  should 
be  denied.  As  suggested  in  the  Hibernia  case,  supra,  the 
proper  motion  would  be  for  an  order  to  affirm  the  judgment 
for  lack  of  a  record  and  not  to  dismiss  the  appeal.  **This 
may  sound  extremely  technical,"  as  said  by  the  late  Chief 
Justice  Beatty,  in  DenrUs  v.  Bint,  122  Cal.  39,  49,  [68  Am. 
St.  Rep.  17,  54  Pac.  378],  "but  such  is  the  nature  of  the  case." 
Respondents'  contention  is  somewhat  technical,  and  it  is  not 
improper  to  meet  it  with  a  technicality. 

But,  as  before  stated,  this  concession  can  be  of  no  real  ser- 
vice to  appellant  It  would  seem  that  we  have  no  legally  au- 
thenticated record  to  enable  us  to  review  the  action  of  the 
court.  Rule  29  of  the  supreme  court  [160  Cal.  Ivi,  119  Pac 
XIV]  provides:  *'In  all  cases  of  appeal  from  the  orders  of 
the  superior  courts,  the  papers  and  evidence  used  or  taken  on 
the  hearing  of  the  motion  must  be  authenticated  by  incorpo- 
rating the  same  in  a  bill  of  exceptions,  except  where  another 
mode  of  authentication  is  provided  by  law."  We  have  before 
us  no  bill  of  exceptions  and  the  other  "mode  of  authentica- 
tion" has  not  been  pursued.  The  situation  is,  therefore,  like 
that  described  in  Hibernia  8av.  etc.  Soc.  v.  Doran,  161  Cal. 
118,  [118  Pac.  526],  as  follows:  "Appellants,  therefore,  hav- 
ing pursued  neither  method  to  perfect  his  appeal,  it  results 
that  that  appeal  stands  here  upon  a  record  making  it  impos- 
sible for  the  court  to  review  the  order  appealed  from." 

But  assuming  that  the  record  before  us  may  be  consulted, 
what  conclusion  naturally  and  legally  follows  t  The  applica- 
tion upon  which  the  order  complained  of  was  based  prayed 
lor  a  construction  of  said  decree  and  particularly  that  it  be 
determined  whether  the  provision  of  said  decree,  "To  pay 
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Wellington  Gregg,  Jr.,  as  trustee,  provided  at  that  time  the 
said  Wellington  Gregg,  Jr.,  as  trustee,  has  not  been  paid  the 
one  thousand  dollars  ($1,000.00)  hereby  declared  to  be  owing 
to  him  by  the  Keane  Wonder  Mining  Company  under  and  by 
virtue  of  the  terms  of  the  stipulations  hereinabove  recited,  or 
any  balance  of  said  one  thousand  dollars  ($1,000.00)  which 
may  be  then  due  and  unpaid*'  be  not  ** inoperative  and  void 
and  of  no  force  and  effect  under  the  terms  of  the  stipulations 
upon  which  the  decree  was  based  and  the  form  of  final  decree 
attached  to  said  stipulation  and  agreed  to  by  the  parties." 
Furthermore,  the  prayer  was  that  if  the  court  should  hold 
said  provision  to  be  inoperative  and  void,  the  decree  be 
amended  by  striking  out  from  the  same  said  clause. 

There  can  be  no  doubt  that  said  provision  was  utterly  at 
variance  with  the  stipulation  of  the  parties  and  the  agreed 
form  of  the  decree,  and  therefore  the  order  of  the  court 
striking  out  said  provision  was  altogether  just,  even  though 
the  action  of  the  court  cannot  be  sustained  by  the  technical 
rules  of  law.  That  it  was  so  inconsistent  appears  from  this 
clause  of  the  stipulation:  ''That  said  decree  shall  find  that 
there  is  due  to  Wellington  Gregg,  Jr.,  as  trustee  under  the 
deed  of  trust,  the  sum  of  five  hundred  dollars  as  his  fees  and 
compensation  as  trustee,  and  the  further  sum  of  five  hundred 
dollars  as  and  for  his  attorney's  fees,  which  by  the  terms  of 
said  decree  it  shall  be  provided  shall  be  paid  out  of  the  first 
net  monthly  proceeds  of  the  mines  of  the  Keane  Wonder 
Mining  Company  next  accruing.  That  it  shall  also  be  found, 
decided  and  determined  in  and  by  said  decree  that  said  deed 
of  trust  is  a  valid  and  enforceable  obligation  against  the  said 
Keane  Wonder  Mining  Company,  and  that  the  said  A.  L. 
Meyerstein,  as  receiver  of  the  Francis-Mohawk  Alining  and 
Leasing  Company,  and  the  said  Benjamin  H.  Tatem  have  and 
are  given  a  first  lien  upon  all  of  the  property  of  the  Keane 
Wonder  IMining  Company  which  is  described  in  said  deed  of 
trust,  for  the  payment  of  all  the  moneys  decreed  to  be  due 
upon  any  and  all  of  said  notes,  as  above  provided."  It  may 
be  said,  also,  that  the  agreed  form  of  decree  corresponded 
with  the  stipulation. 

It  is  thus  to  be  seen  that,  by  stipulation  of  the  parties,  ap- 
pellant's claim  was  to  be  satisfied  out  of  a  special  fund,  and 
the  property  covered  by  the  trust  deed  was  to  be  impressed 
with  a  lien  exclusively  for  the  benefit  of  Meyerstein  as  re- 
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ceiver  and  of  Tatem,  and  that  the  modification  of  the  decree 
made  by  the  court  would  operate  to  give  effect  to  their  stipular 
tion. 

Moreover,  notwithstanding  the  objections  to  the  court's 
order  made  by  appellant,  we  think  the  correction  could  be 
legally  made,  although  more  than  six  months  had  elapsed  since 
the  decree  was  signed. 

There  was  an  inconsistency  in  the  terms  of  the  final  decree, 
one  part  providing  for  the  payment  of  appellant  as  agreed 
upon,  and  the  other  giving  an  additional  remedy  not  con- 
templated by  the  stipulation  of  the  parties.  While  it  is 
hardly  a  case  of  clerical  misprision,  nor  does  it  seem  to  fall 
strictly  within  the  category  of  the  cases  cited,  we  think  there 
is  such  repugnance  between  the  two  said  provisions  as  to 
justify  the  court  in  considering  the  stipulation  to  determine 
whether  the  provision  in  controversy  did  not  constitute  re- 
dundancy, the  result  of  inadvertence,  and  should  be  disre- 
garded. Otherwise,  in  consequence  of  conflicting  provisions, 
a  decree  might  be  unintelligible  and  unenforceable  and  the 
court  powerless  to  correct  the  manifest  infirmity.  We  do  not 
see  why  the  case  should  not  be  regarded  as  similar  to  the  in- 
stances of  doubt,  obscurity,  and  ambiguity  referred  to  in  At- 
lantic, Gulf  &  Pacific  Co.  v.  Wright,  11  Cal.  App.  179,  [104 
Pac.  160] ;  Clodj  V.  Hildebrand,  34  Kan.  694,  [9  Pac.  466], 
and  Walker's  Exr.  v.  Page,  21  Gratt.  (Va.)  636. 

In  the  first  of  these  the  rule,  as  gathered  from  the  authorities, 
is  stated  as  follows:  **In  case  of  ambiguity,  a  judgment  should 
be  construed  with  reference  to  the  pleadings,  and  when  it  ad- 
mits of  two  constructions,  the  one  will  be  adopted  which  is 
consonant  with  the  judgment  which  should  have  been  rendered 
on  the  facts  and  the  law  of  the  case." 

The  other  two  cases  are  to  the  same  effect,  the  first  referring 
to  an  obscure  judgment  and  the  other  to  an  instance  of  doubt- 
ful signification. 

The  only  serious  question,  we  think,  is  whether  respondents 
should  not  have  resorted  to  a  suit  in  equity  to  correct  the 
mistake.  That  such  course  could  have  been  successfully  pur- 
sued admits  of  no  doubt  in  view  of  the  clear  exposition  of 
the  subject  in  Bacon  v.  Bacon,  150  Cal.  477,  [89  Pac.  317]. 
However,  we  are  of  the  opinion  that  the  error  was  of  such 
character  that  it  could  be  corrected  on  motion,  and  if  we  are 
right  in  this  conclusion  there  can  be  no  question,  of  course. 
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that  reference  may  be  had  to  the  stipulation  of  the  parties. 
(Thayer  v.  McOee,  20  Mich.  195.)  It  must  be  true,  also,  that 
the  only  way  to  make  the  decree  consonant  with  said  stipu- 
lation and  form  of  decree  agreed  upon  is  either  to  treat  said 
provision  as  of  no  force  and  effect  or,  what  is  in  effect  the 
same  thing,  to  strike  it  out. 
We  think  the  order  should  be  affirmed,  and  it  is  so  ordered. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[Civ.  No.  2105.    First  Appellate  District.— July  9,  1917.] 

MATTHEW  A.  HARRIS,  as  Special  Administrator  of  the 
Estate  of  E.  S.  Chandler,  Deceased,  Respondent,  v. 
THOMAS  W.  ROBINETT,  Appellant 

Plkadino — Action  fob  Goods  Soli>— Amendment  of  Complaint — Addi- 
tion OF  Cause  of  Action  on  Account  Stated. — In  an  aetion  to 
recover  upon  an  assigrned  claim  for  merchandise  sold  and  delivered, 
there  is  no  error  in  allowing  an  amendment  to  the  complaint  bj  add- 
ing thereto  a  cause  of  action  upon  an  account  stated,  where  both 
causes  of  action  refer  to  the  same  transaction  and  each  is  for  the 
recovery  of  the  same  indebtedness  arising  therefrom. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Frank  J.  Mura&ky, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  C.  Cavitt,  for  Appellant 

Charles  S.  Peery,  and  R.  H.  McQowan,  for  Respondent 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to  recover  upon  an  as- 
signed claim  for  merchandise  sold  and  delivered.  The  origi- 
nal complaint  was  for  the  recovery  of  $1,035.38,  claimed  to 
be  due  the  plaintiff's  assignor  as  a  balance  upon  an  open  book 
account.  The  plaintiff  recovered  judgment  upon  that  com- 
plaint and  the  issues  joined  thereon;  but  upon  appeal  said 
judgment  was  reversed  and  a  new  trial  ordered.  {Chandler 
▼.  Robinett,  21  Cal.  App.  333,  334,  [131  Pac.  891].)     Upon 
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the  retrial  of  the  case  the  plaintiff,  over  the  defendant's  ob- 
jection, was  permitted  to  amend  his  complaint  by  adding  a 
second  count  thereto  alleging  an  account  stated.  The  judg- 
ment was  again  in  plaintiff's  favor,  and  from  it  the  defend- 
ant has  again  appealed. 

The  first  contention  urged  by  the  appellant  is  that  the 
court  erred  in  permitting  the  plaintiff  to  amend  his  complaint 
by  adding  to  it  a  cause  of  action  on  an  account  stated,  upon 
the  ground  that  this  constituted  a  new  cause  of  action,  against 
which  the  statute  of  limitations  had  run. 

We  find  no  merit  in  this  contention.  It  is  admitted  that 
both  the  original  complaint  and  the  amendment  thereto  refer 
to  the  same  transaction,  and  that  each  is  for  the  recovery  of 
the  same  indebtedness  arising  out  of  said  transaction.  This 
being  conceded,  no  new  cause  of  action  is  stated  by  the  amend- 
ment to  the  original  complaint.  (Union  Lumber  Co.  v.  J.  W. 
Schouten  &  Co.,  25  Cal.  App.  80,  [142  Pac.  910] ;  Born  v. 
Castle,  22  Cal.  App.  282,  [134  Pac.  347] ;  Bogart  v.  Crosby, 
91  Cal.  278,  [27  Pac.  603] ;  Smidlen  v.  Phillips,  92  Cal.  408, 
[28  Pac.  442].) 

The  next  contention  of  the  appellant  is  that  the  evidence  is 
insuiBcient  to  sustain  the  findings  and  judgment.  In  support 
of  this  contention  the  appellant  devotes  much  space  to  a  dis- 
cussion of  the  evidence  in  the  case;  but  after  a  careful  ref- 
erence to  the  portions  of  the  record  to  which  his  various  stric- 
tures are  directed  we  are  satisfied  that  there  is  in  each  instance 
sufficient  evidence  to  support  the  findings  and  judgment  of 
the  trial  court ;  and  that  the  numerous  objections  made  during 
the  trial  to  the  introduction  of  such  evidence  were  not  well 
taken.  Without  reviewing  in  detail  these  alleged  deficiencies 
and  errors,  it  will  be  sufficient  to  say  that  in  our  opinion  upon 
the  second  trial  of  the  cause  the  court  avoided  or  corrected 
the  errors  which  led  to  a  reversal  of  this  case  upon  the  former 
appeal. 

Judgment  affirmed. 

Beasly,  J.,  pro  tern,,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  August  8,  1917,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment  in 
the  district  court  of  appeal,  was  denied  by  the  supreme  court 
on  September  6,  1917. 
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[Crlin.  No.  369.     Third  Appellate  District.— July  9,  1917.] 

THE  PEOPLE,  Respondent,  v.   CHAELES  EVANS, 
Appellant. 

Criminal  Law  —  Appeal  —  Fubtheb  Transcription  of  Testimony — 
Testimony  not  Introduced  at  Trial. — On  an  appeal  from  a  judg- 
ment and  order  denying  a  new  trial  in  a  criminal  action,  an  applica- 
tion under  section  1247c  of  the  Penal  Code  for  a  further  transcrip- 
tion of  the  testimony  will  be  denied  where  it  appears  from  the 
affidavit  supporting  the  application  that  the  testimony  sought  to  be 
transcribed  was  not  introduced  at  the  trial. 

Id. — New  Trial — Newly  Discovered  Evidence — Lack  of  Diligence. — 
A  motion  for  a  new  trial  on  the  ground  of  newly  discovered  evidence 
is  properly  denied  where  counsel  filed  no  affidavits  of  the  witnesses 
disclosing  the  nature  of  their  testimony  as  required  by  section  1181 
of  the  Penal  Code,  and  admitted  that  he  knew  of  the  witnesses  be- 
fore the  trial  had  closed,  but  misunderstood  the  nature  of  their 
testimony,  obtaining  the  erroneous  impression  that  it  involved  char- 
acter testimony  rather  than  proof  of  a  more  substantial  nature  in 
its  bearing  on  the  case. 

Id.— Burglary — Accomplice — Insufficiency  of  Evidence. — In  a  prose- 
cution for  the  crime  of  burglary,  a  traveling  companion  of  the  de- 
fendant who  received  a  part  of  the  stolen  goods  is  not  an  accomplice 
within  the  meaning:  of  section  1111  of  the  Penal  Code,  as  amended 
in  1915,  where  it  is  not  shown  that  she  had  anything  to  do  with  the 
crime,  or  that  she  knew  that  it  was  to  be  committed,  or  in  any  way 
aided  or  abetted  in  its  commiasion. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Stanis- 
laus County,  and  from  an  order  denying  a  new  trial  W.  H. 
Jjangdon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  L.  Johnson,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Chas.  Jones,  Deputy 
Attorney-General,  for  Respondent 

HART,  J. — The  defendant,  Charles  Evans,  a  colored  man, 
jointly  with  three  other  persons,  to  wit,  John  Mackie,  Toney 
Paresi,  and  Parthenia  Ilughson,  a  colored  woman,  was  in- 
formed against  by  the  district  attorney  of  Stanislaus  County 
for  the  crime  of  burglary.    Evans  was  given  a  separate  trial, 
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which  resulted  in  his  conviction  of  the  crime  a;9  so  charged, 
and  he  prosecutes  this  appeal  from  the  judgment  and  the  order 
denying  him  a  new  trial. 

A  proposition  which  should  first  be  disposed  of  is  involved  in 
the  application  of  the  defendant  for  a  **  further  transcription 
of  the  testimony/'  said  application  being  made  under  section 
1247c  of  the  Penal  Code,  and  supported  by  the  affidavit  of  the 
attorney  for  the  accused. 

Said  affidavit  reads,  in  part:  '*The  defendant  requests  that 
all  the  phonographic  reporter's  notes  be  transcribed  in  the 
case  against  Charles  Evans,  and  also  the  testimony  of  the  co- 
defendants,  Paresi,  Mackie,  and  Stella  Huston  in  the  trials  of 
Toney  Paresi  and  John  Mackie.  That  the  phonographic  re- 
porter of  said  court,  N.  E.  Leak,  Esquire,  failed  and  neglected 
to  transcribe  'the  testimony  of  the  co-defendants,  Paresi, 
Mackie,  and  Stella  Huston  in  the  trials  of  Toney  Paresi  and 
John  Mackie,'  although  asked  for  in  said  application  and  not 
excepted  to  by  the  district  attorney;  that  the  final  work  of 
transcribing  said  notes  and  typewriting  the  same  was  per- 
formed by  Mr.  Leak's  assistant  at  a  time  when  said  Leak  was 
in  the  Sierra  Nevada  mountains  on  a  vacation  trip,  and 
I  incapable  of  being  reached  by  any  form  of  communication  be- 
fore the  statutory  time  had  elapsed  for  filing  said  transcrip- 
tion with  your  Honorable  Court.  That,  therefore,  this  de- 
ponent relying  upon  section  1247c  of  the  Penal  Code  of  the 
state  of  California  hereby  makes  this  application  for  a  further 
transcription  of  the  testimony  in  said  case,  namely  the  testi- 
mony of  John  Mackie,  Toney  Paresi,  and  Stella  Huston,  and 
this  deponent  further  states  that  in  his  belief  such  testimony 
is  expedient  and  necessary  for  the  prosecution  of  the  appeal 
in  the  above  entitled  action ;  and  further  that  the  omission  of 
the  testimony  of  these  three  witnesses,  upon  which  new  evi- 
dence Toney  Paresi  and  John  Mackie,  codefendants  of  this 
defendant  were  acquitted,  is  absolutely  necessary  to  properly 
present  defendant's  case  to  this  court." 

Thus  it  will  be  noticed  that  the  testimony  which  the  defend- 
ant asks  be  transcribed  and  certified  to  this  court  is  testimony 
which  was  not  introduced  into  this  ease,  either  by  way  of  im- 
peachment of  the  persons  whose  tostimony  is  desired,  in  which 
case  it  would  have  been  necessary  that  they  should  have  testi- 
fied in  this  case,  or  otherwise.  The  only  other  way  we  can 
conceive  of  in  which  said  testimony  might  have  properly  been 
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brought  to  our  notice  would  have  been  by  incorporating  it  into 
or  making  it  a  part  of  an  affidavit  filed  and  used  in  support  of 
the  motion  for  a  new  trial  on  the  ground  of  newly  discovered 
evidence.    This  course  was  not  adopted,  however. 

It  would  seem  to  be  unnecessary  to  suggest  that  said  testi- 
mony, even  if  the  application  for  its  transcription  and  cer- 
tification to  this  court  were  allowed,  could  not  be  considered  for 
any  purpose  in  disposing  of  these  appeals.  The  application 
must  be  denied,  and  it  is  so  ordered. 

There  is,  however,  another  point  in  connection  with  the 
order  denying  a  new  trial  which  may  now  be  appropriately 
considered.  In  presenting  his  motion  for  a  new  trial,  counsel 
for  the  defendant  stated  to  the  court  that  he  had  learned  of 
some  other  witnesses  than  those  who  had  testified  in  the  case 
whose  testimony  would  tend  to  establish  an  alibi  for  the  ac- 
cused, and,  he  admitted,  that  information  concerning  said  wit- 
nesses had  been  conveyed  to  him  during  the  progress  of  the 
trial  and  before  it  had  closed,  although,  he  declared,  he  under- 
stood then  that  those  witnesses  would  merely  testify  to  the 
good  character  of  the  defendant  rather  than  to  facts  which 
would  go  toward  showing  that  his  client  was  in  no  position  or 
situation  at  the  time  the  crime  was  committed  to  have  taken 
any  part  in  the  commission  thereof.  But  counsel  filed  no  affi- 
davits, made  by  said  witnesses,  disclosing  the  nature  of  the 
testimony  they  would  give  and  so  showing,  if  thus  he  could, 
that  such  testimony  would  be  material  to  the  defendant's  case 
and  that  he  could  not,  with  reasonable  diligence,  have  dis- 
covered and  produced  such  evidence  at  the  trial.  (Pen.  Code, 
sec.  1181,  subd.  7.)  Besides,  it  is  quite  probable  that  the  de- 
fendant would  have  experienced  much  difficulty  on  the  ques- 
tion of  diligence,  for  it  is  evident,  as  the  learned  trial  court 
suggested,  in  disposing  of  the  motion,  that  the  defendant  must 
have  known,  or  at  least,  by  the  exercise  of  reasonable  dili- 
gence, could  have  known,  of  the  evidence  referred  to.  In 
fact,  as  before  shown,  his  learned  counsel  admitted  before  the 
court,  when  pressing  his  motion  for  a  trial  de  novo,  that  the 
defendant  told  him  of  the  said  evidence,  but  that  he  (counsel) 
misunderstood  his  client  as  to  the  nature  of  the  evidence  to 
which  the  accused  referred,  and  so  obtained  the  erroneous  im- 
pression that  it  involved  citaracter  testimony  rather  than 
proof  of  a  more  substantial  nature  in  its  bearing  upon  the 
case. 
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Upon  the  alleged  groimd  of  newly  discovered  evidence  the 
motion  for  a  new  trial  was  properly  denied. 

It  is  contended,  however,  that  the  evidence  does  not  justify 
the  verdict,  and  that  upon  this  ground  a  new  trial  should  have 
been  granted,  and  that  the  refusal  to  grant  said  motion  calls 
for  a  reversal. 

The  facts  which  the  evidence  appears  to  have  justified  the 
jury  in  finding  may  thus  be  stated:  The  hardware  store  of  the 
firm  of  Lewis  &  Byrd,  at  the  town  of  Newman,  in  Stanislaus 
County,  was  entered  at  some  time  between  the  hours  of  half- 
past  8  of  the  Saturday  evening  of  June  24, 1916,  and  half-past 
8  o'clock  of  the  following  morning — Sunday,  the  25th  of  June 
— and  a  large  number  of  articles,  including  shotguns,  pocket- 
knives,  razors,  and  other  small  articles  of  hardware,  was  taken 
therefrom.  Lewis,  one  of  the  members  of  the  firm,  having 
been  the  first  person  to  go  to  the  store  on  Sunday  morning, 
was  the  first  to  discover  that  the  store  had  been  burglarized. 
jOn  investigation,  he  found  that  a  window  in  the  rear  of  the 
'store  had  been  pried  open  and  that  evidently  entrance  into  the 
biiilding  had  been  made  through  said  window. 
<  The  local  oflicers  were,  immediately  upon  the  discovery  of 
the  crime,  informed  of  the  commission  thereof  and  at  once  pro- 
ceeded upon  a  search  for  the  perpetrators  and  kept  up  the 
search  until  Monday,  the  twenty-sixth  day  of  June,  when 
they  overtook  the  defendants  at  a  point  two  or  three  miles 
south  of  the  village  of  Dos  Palos,  in  said  county,  and  a  con- 
siderable distance  from  Newman.  The  four  defendants  were 
traveling  together  in  a  spring  wagon,  drawn  by  a  pair  of 
horses.  The  officers  placed  the  quartet  under  arrest  and  on 
investigation  found  the  stolen  articles  in  the  possession  of  the 
defendanta  Some  of  these  articles  were  in  an  old  suitcase 
belonging  to  Evans  and  the  woman.  Each  of  the  male  de- 
fendants had  on  his  person,  in  the  pockets  of  his  pantaloons, 
from  two  to  four  of  the  pocket-knives  stolen  from  the  store. 
The  woman  had  in  her  possession  two  of  the  stolen  pocket- 
knives  and  a  cheap  watch,  which  she  claimed  were  given  her  by 
Paresi.  The  guns,  which  were  also  identified  as  having  been 
taken  from  the  store,  were  in  the  wagon,  covered  over  with  a 
quantity  of  old  sacks. 

It  was  shown  that,  on  the  morning  of  the  24th  of  June,  the 
defendant  and  his  codefendant,  Paresi,  an  Italian,  were  in  the 
hardware  store  and  there  purchased  some  fish-hooks. 
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It  was  further  shown  that,  at  about  the  hour  of  11  o'clock 
on  the  night  of  June  24th,  a  citizen  of  Newman  saw  a  colored 
and  a  white  man  coming  out  of  an  alley  near  which  the  hard- 
ware store  is  situated. 

For  the  purpose  of  using  the  colored  woman  as  a  witness 
for  the  people  against  the  other  defendants,  the  district  attor- 
ney moved  to  dismiss  the  charge  against  her  and  the  motion 
was  granted. 

From  her  testimony  it  appears  that  she  and  Evans  were  liv- 
ing together  and  that  she  was  known  as  **Mrs.  Evans'*;  that, 
late  in  the  month  of  May,  1916,  she  and  Evans  started  out  for 
a  fishing  trip  near  Firebaugh,  Stanislaus  County ;  that  Evans 
was  engaged  in  gathering  and  selling  old  junk,  and  that,  in 
their  meanderings,  they  came  across  Mackie  and  Paresi,  who 
joined  them  in  their  travels  and  went  with  them  to  Newman. 
She  further  testified  that,  when  they  camped  for  the  night,  she 
and  Evans  slept  in  the  wagon,  and  that  on  the  night  of  the 
burglary,  at  about  9  o'clock,  after  Evans  had  retired,  Paresi 
and  Mackie  came  to  the  wagon  and  called  for  Evans.  The  lat- 
ter arose  and  stepped  to  the  ground  from  the  wagon  and  the 
three  men  for  a  few  moments  held  a  conversation,  the  purport 
of  which  she  did  not  hear;  that  the  three  men  then  left  the 
"camp"  together  and  returned  thereto  several  hours  there- 
after. The  next  morning  at  an  early  hour,  they  broke  up 
camp  and  proceeded  on  their  way.  When  they  reached  the 
suburbs  of  Los  Banos,  a  small  town  in  Stanislaus  County,  they 
stopped,  and  it  was  at  this  place  where  for  the  first  time  the 
woman  saw  the  articles  referred  to  and  where  the  goods  were 
divided  between  the  parties.  She  testified  that  Paresi  super- 
intended the  matter  of  division.  Among  the  articles  displayed 
on  the  ground  pending  the  division  were  several  empty  razor 
boxes.  The  woman  asked  how  it  was  that  so  many  empty 
boxes  were  there,  to  which  Paresi  in  effect  replied  that  it  was 
so  dark  in  the  store  when  they  were  taking  the  goods  that  they 
could  not  tell  precisely  what  they  were  getting  away  with. 

The  defendant  testified  in  his  own  behalf,  but  introduced  no 
r>ther  testimony.  He  declared  that,  on  Saturday,  the  24th  of 
June,  he  went  to  bed  in  the  wagon  near  the  hour  of  8  o'clock 
P.  M.  and  that  he  did  not  leave  his  bed  until  aroused  from  his 
slumbers  at  an  early  hour  Sunday  morning  by  Mackie  and 
Paresi,  who  had  apparently  just  reached  the  camp,  they  hav- 
ing been  absent  during  most  of  the  night     This,  he  said,  was 
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the  first  he  knew  of  the  possession  by  Mackie  and  Paresi  of  the 
stolen  goods.  He  said  that  he  knew  nothing  of  the  fact  of  the 
entrance  into  the  store  by  Mackie  and  Paresi  until  then  and 
that,  prior  to  the  perpetration  of  the  crime,  he  did  not  know 
that  they  contemplated  or  intended  committing  the  act. 

The  foregoing  statement  embraces  a  brief  recital  of  all  the 
facts  brought  out  at  the  trial. 

The  defendant  claims :  1.  That  the  Hughson  woman  was  an 
accomplice  to  the  crime,  and  that  there  is  no  other  evidence  in 
the  record  which  corroborates  her  testimony ;  2.  That,  if  the 
defendant  is  shown  by  the  evidence  to  be  guilty  of  any  crime 
at  all,  it  is  that  of  receiving  stolen  property,  with  knowledge 
at  the  time  of  receiving  it  that  it  had  been  stolen,  and  not  that 
of  burglary. 

1.  There  is  no  evidence  in  the  record,  except  the  mere  cir- 
cumstance that  she  was  the  traveling  companion  of  the  other 
defendants  and  the  circumstance  that  she  received  a  portion  of 
the  stolen  property,  that  Mrs.  Hughson  had  anything  to  do 
with  the  burglary  or  that  she  knew  that  it  was  to  be  committed 
or  in  any  way  aided  and  abetted  in  its  commission.  Her  own 
testimony  is  to  the  effect  that  she  knew  nothing  about  the 
crime  or  of  any  intention  to  commit  it  until  after  it  was  com- 
mitted It  is,  though,  quite  manifest  that,  when  she  received 
the  two  pocket-knives  and  some  other  articles  from  Paresi  and 
the  other  two  men,  she  knew  that  the  articles  received  by  her 
were  stolen  property,  and,  of  course,  in  that  case,  if  she  was 
guilty  of  any  crime,  it  was  that  of  receiving  stolen  property, 
then  knowing  it  to  have  been  stolen.  If  this  be  true,  then 
under  the  description  of  an  accomplice  as  defined  by  the  legis- 
lature of  1915,  in  an  amendment  to  section  1111  of  the  Penal 
Code  (Stats.  1915,  p.  760),  she  is  not  an  accomplice,  assuming, 
of  course,  that  the  evidence  sufiiciently  shows  that  Evans  was 
a  party  to  the  crime  of  burglary.  The  amendment  referred  to 
reads:  "An  accomplice  is  hereby  defined  as  one  who  is  liable 
to  prosecution  for  the  identical  offense  charged  against  the  de- 
fendant on  trial  in  the  cause  in  which  the  testimony  of  the 
accomplice  is  given." 

But,  even  if  it  were  true  that  Mrs.  Hughson  was  an  accom- 
plice of  Evans,  still  there  can  be  no  doubt  that  there  was  other 
evidence  than  that  of  the  testimony  of  the  woman  tending  to 
connect  the  defendant  with  the  commission  of  the  offense 
charged   and   corroborative   of   Mrs.    Hughson 's   testimony. 

84  OrI.  App.— 19 
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(Pen.  Code,  sec.  1111,  supra,)  A  brief  repetition  only  of  cer- 
tain circumstances  disclosed  by  the  proofs  will  be  sufficient  to 
reaffirm  conviction  that  the  verdict  is  legally  well  fortified: 
He,  with  Paresi,  was  seen  in  the  store  which  was  entered  on 
the  morning  of  the  day  the  crime  was  committed.  A  colored 
and  a  white  man  were  seen  coming  out  of  an  alley  near  the 
building  entered  at  a  late  hour  on  the  night  of  the  burglary. 
The  stolen  articles  were  found  in  the  possession  of  the  defend- 
ant and  his  companions.  These  circumstances  surely  corrobo- 
rate Mrs.  Hughson's  testimony.  Indeed,  in  our  judgment, 
they  not  only  tend  to  connect  the  defendant  with  the  commis- 
sion of  the  crime,  but  are  themselves  or  alone  sufficient  to  sup- 
port the  verdict  returned  by  the  jury.  With  the  testimony 
of  Mra  Hughson,  they  certainly  satisfactorily  establish  the 
guilt  of  the  defendant. 

No  other  points  are  made. 

The  judgment  and  the  order  appealed  from  are  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[Crim.  No.  554.     Second  Appellate  District.— July  10,  1917.] 

In  the  Matter  of  the  Application  of  DAVID  P.  HOLT  for  a 
Writ  of  Habeas  Corpus  on  Behalf  of  Joseph  Holt  et  al., 
Minors. 

Habeas  Coepus  —  Custody  op  Children  —  Appucations  m  Diftebent 
CouBTS — Res  Adjudicata. — An  adjudication  of  the  superior  court 
denying  an  application  for  a  writ  of  habecLS  corpus  to  obtain  the  cus- 
tody of  minor  children  and  remanding  them  to  the  custody  of  the 
respondents  is  res  adjudicata  as  to  a  subsequent  application  in  the 
district  court  of  appeal  seeking  the  same  relief  on  the  same  grounds 
and  the  same  facts. 

APPLICATION  for  a  Writ  of  Habeas  Corpus  originally 
made  to  the  District  Court  of  Appeal  for  the  Second  Appel- 
late District  for  the  restoration  to  petitioner  of  the  custody 
of  minor  children. 

The  facts  are  stated  in  the  opinion  of  the  court 
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N.  C.  Peters,  W,  B.  Qinder,  and  P.  Louis  Zimmerman,  for 
Petitioner. 

Hugh  L.  Dickson,  Allison  &  Dickson,  and  W.  J.  Bailey,  for 
Respondents. 

i 

JAMES,  J. — ^David  P.  Holt  presented  the  petition  herein 
seeking  a  writ  under  which  to  have  restored  to  him  the  custody 
of  his  three  children,  Joseph,  Marie,  and  Catherine,  aged  re- 
spectively ten,  nine,  and  six  years.  It  was  set  forth  in  the 
petition  that  the  minors  were  in  the  custody  of  Kit  Carson 
and  Lou  C.  Carson,  his  wife,  the  latter  being  a  sister  of  the 
deceased  wife  of  petitioner.  It  was  further  set  forth  that 
petitioner's  wife  died  about  four  and  one-half  years  ago  and 
that  the  minor  children  were  left  in  the  custody  of  the  Car- 
sons  at  and  during  the  pleasure  of  petitioner  and  for  such 
period  of  time  as  might  be  required  by  him  to  establish  a  suit- 
able home  within  which  he  might  place  and  care  for  them; 
that  petitioner  had  to  the  best  of  his  ability  supported  the 
children  during  the  time  they  had  remained  with  the  Carsons, 
and  had  expended  as  much  as  five  hundred  dollars  in  that  be- 
half ;  that  petitioner  had  remarried  and  had  established  a  home, 
and  had  ample  means  with  which  to  support  his  minor  chil- 
dren; that  the  said  children  were  not  being  properly  educated 
and  instructed,  and  that  they  were  kept  at  a  place  remote  from 
churches  and  schools  and  were  living  in  tents.  Purther  al- 
leged facts  were  set  forth  tending  to  show  that  Kit  Carson 
was  not  a  suitable  person  to  have  part  in  the  raising  of  the 
children.  Petitioner  alleged  that  the  Carsons,  upon  his 
demand,  refused  to  relinquish  the  children  into  his  care  and 
custody.  It  further  appeared  by  the  petition  that  a  proceed- 
ing of  this  same  kind  was  heretofore  instituted  in  the  su- 
perior court  of  the  county  of  San  Bernardino  for  the  same 
cause  and  upon  the  same  alleged  facts,  and  that  the  court 
denied  the  application  and  remanded  the  children  to  the  cus- 
tody of  the  Carsons.  Upon  the  filing  of  the  petition  here  the 
writ  was  issued  and  the  children  were  brought  into  court  with 
the  return  as  made  by  their  custodians.  The  respondents 
preliminarily  presented  to  the  court  for  consideration  and 
in  an  appropriate  way  the  objection  that,  as  the  matters  pre- 
sented by  the  petition  had  heretofore  been  considered  in  a 
habeas  corpus  proceeding  before  the  superior  court  in  San 
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Bernardino  County,  the  writ  could  not  be  maintained  here, 
for  the  reason  that  the  order  as  made  by  the  superior  court 
had  become  res  adjudicata.  Authorities  were  cited  sustain- 
ing that  position.  It  was  admitted  by  respondents'  counsel 
that  in  the  ordinary  case  where  a  person  is  actually  imprisoned 
under  criminal  process,  a  decision  on  habeas  corpus  rendered 
in  one  court  is  not  a  bar  to  the  prosecution  of  a  proceeding 
of  the  same  kind  in  another  court  having  original  jurisdiction 
to  issue  the  writ.  It  was  argued,  however,  that  in  the  matter 
of  the  custody  of  children,  where  the  writ  is  sought  to  de- 
termine primarily  the  right  to  their  custody,  the  question  in- 
volved is  in  its  nature  civil,  and  that  a  different  rule  is  then 
to  be  recognized  The  authorities  cited  sustain  this  position, 
and  our  attention  has  been  called  to  none  which  raise  a  serious 
dispute  with  that  holding.  In  State  v.  Bechdel,  37  Minn.  360, 
[5  Am.  St.  Rep.  854,  34  N.  W.  334],  the  court  was  considering 
the  same  question.  In  that  decision  it  is  said:  "It  is  true 
that  the  charge  is,  that  the  child  is  unlawfully  restrained, 
etc.;  but  the  gist  of  this  charge  is  not  that  the  child  is  un- 
lawfully deprived  of  its  liberty,  but  that  such  restraint  is  in 
prejudice  of  the  right  of  the  relators  to  its  custody.  The 
case  is  really  one  of  private  parties  contesting  private  rights, 
under  the  form  of  proceedings  on  Jiabeas  corpus.  In  our  judg- 
ment, in  such  cases,  both  principle  and  considerations  of  pub- 
lic policy  require  the  application  of  the  doctrine  of  estoppel 
to  judicial  proceedings.  We  therefore  hold  that  a  former 
adjudication  on  the  question  of  the  right  to  the  custody  of 
an  infant  child,  brought  up  on  habeas  corpus,  may  be  pleaded 
as  res  judicata,  and  is  conclusive  upon  the  same  parties,  upon 
the  same  state  of  facts."  The  decision  cites  as  sustaining  the 
text.  Freeman  on  Judgments,  sec.  324;  Church  on  Habeas 
Corpus,  sec.  387.  The  question  was  also  considered  in  In  re 
King,  66  Kan.  695,  [97  Am.  St.  Rep.  399,  67  L.  R.  A.  783,  72 
Pac.  263],  under  which  case  may  be  found  an  extensive  note 
collecting  a  number  of  authorities.  Also  in  the  case  of  Cor- 
mach  V.  Marshall,  211  111.  519,  [1  Ann.  Cas.  256,  67  L.  R.  A. 
787.  71  N.  E.  1077].  No  facts  different  from  those  which 
were  presented  to  the  superior  court  are  brought  before  us 
by  the  petition ;  in  fact,  the  petition  negatives  any  such  sug- 
gestion. The  question  involved  in  the  hearing  before  the  su- 
perior court  was  as  to  the  ri^rht  of  the  parent  to  the  custody 
of  his  children,  and  in  deciding  that  question  it  was  neces- 
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Bary  for  the  court  to  determine  as  to  what  the  best  interests 
of  the  children  required  in  the  circumstances  of  the  case. 

Our  conclusion  is  that  the  petitioner  is  not  entitled  to  have 
retried  here  the  matters  upon  which  decision  was  asked  and 
made  in  the  superior  court.  We  do  not  wish  to  be  under- 
stood as  declaring  that  petitioner  might  not  in  a  proper  court, 
in  a  different  proceeding,  as  by  petition  for  guardianship, 
have  such  questions  as  would  be  material  to  his  application 
tried  and  determined- 

The  writ  is  discharged  and  the  minors  remanded  to  the 
custody  of  respondents  until  it  is  otherwise  legally  adjudged. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tem.,  concurred. 


[Civ.  No.  1908.    First  Appellate  District.— July  10,  1917.] 

WILLIAM  MILLER,  Appellant,  v.  J.  B.  LANKTREE  et  al., 
Respondents;  ELLA  M.  MURPHY,  Intervener  and 
Respondent. 

Mortgage — Redemption — Tender — Acceptance. — In  making  a  reilemp- 
tion  from  a  mortgage  foreclosure,  it  is  not  necessary  that  the  re- 
demptioner  should  disclose  the  particular  capacity  in  which  he  is 
acting,  since  the  holder  of  the  certificate  of  sale  is  obliged  to  accept 
the  tender  of  the  amount  required  by  the  statute  from  a  party  en- 
titled to  redeem  in  any  capacity. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    J.  J.  Trabucco,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Daniel  0 'Council,  for  Appellant 

E.  C.  Harrison,  M.  E.  Harrison,  and  T.  C.  Huxley,  for 
Respondents. 

RICHARDS,  J.— This  is  an  appeal  by  the  plaintiff  from 
the  judgment  of  the  trial  court  refusing  to  issue  a  writ  of 
mandate  upon  the  plaintiff's  application  therefor  to  compel 
the  defendant,  J.  B.  Lanktree,  as  the  commissioner  upon  a 
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foreclosure  sale,  to  issue  a  commissioner's  deed  to  the  plaintiff 
as  the  purchaser  at  said  sale,  upon  the  ground  that  no  re- 
demption of  the  property  involved  in  such  sale  had  been  made 
within  the  time  required  by  law. 

The  defense  to  this  application  urged  both  by  said  com- 
missioner and  by  the  defendant,  W.  M.  Roberts,  and  the  in- 
tervener, Ella  M.  Murphy,  was  that  a  redemption  of  the 
property  had  been  accomplished  within  the  time  provided  by 
law. 

The  facts  of  the  case  essential  to  its  decision  are  these :  The 
original  action  for  the  foreclosure  of  a  mortgage  out  of  which 
this  proceeding  arose  was  begun  by  Berkeley  Bank  of  Savings 
and  Trust  Company  against  Hermaiji  Murphy,  Ella  M.  Mur- 
phy, his  wife,  and  several  other  defendants.  Prior  to  the 
judgment  in  said  action  the  plaintiff  herein  was  substituted 
for  the  plaintiff  in  that  action,  and  thereupon  judgment  went 
in  his  favor  against  all  of  the  defendants  for  the  foreclosure 
of  said  mortgage  and  the  sale  of  the  property  involved  therein, 
by  J.  B.  Lanktree,  who  was  appointed  commissioner  of  the 
court  for  that  purpose,  and  who,  having  duly  qualified,  pro- 
ceeded to  sell  the  same  for  the  satisfaction  of  the  judgment, 
amounting  to  the  sum  of  $7,837.35.  The  plaintiff  was  the 
purchaser  at  said  foreclosure  sale,  bidding  therefor  the  sum 
of  six  thousand  five  hundred  dollars.  The  record  shows  that 
prior  to  the  rendition  of  said  judgment  in  the  foreclosure  pro- 
ceeding the  defendant,  Herman  Murphy,  had  conveyed  the 
premises  in  question  to  his  wife,  Ella  M.  Murphy,  by  deed 
of  gift;  that  Ella  M.  Murphy  had  thereafter  conveyed  the 
same  to  a  corporation  known  as  the  Progressive  Investment 
Company,  which  had  later  reconveyed  the  property  to  her. 
It  further  appears  that  William  M.  Roberts,  named  as  a  de- 
fendant in  the  present  proceeding,  was  a  judgment  creditor 
of  said  Herman  Murphy  by  virtue  of  assigned  claims  of 
several  other  judgment  creditors  having  accrued  liens  upon 
the  property  subsequent  and  subject  to  the  lien  or  liens  of  the 
plaintiff.  Within  the  time  required  by  law  to  effect  a  re- 
demption of  the  property  sold  by  the  commissioner  upon  fore- 
closure sale  Ella  ^I.  Murphy,  one  of  the  defendants  in  the 
original  action  and  the  intervener  in  the  present  proceeding, 
tendered  in  cash  the  sum  of  $7,416.19  to  effect  a  redemption 
of  the  property.  This  sum  covered  the  amount  of  the  pur- 
chase price  by  the  plaintiff  at  the  foreclosure  sale  with  ac- 
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crued  interest  and  taxes,  and  was,  it  is  conceded,  sufficient 
in  amount  to  have  effected  a  redemption  of  the  property  by 
said  Ella  M.  Murphy  in  her  capacity  as  an  original  judgment 
creditor ;  but  the  plaintiff,  in  his  capacity  as  purchaser  at  the 
foreclosure  sale,  refused  to  accept  said  tender,  claiming  at  the 
time  thereof  and  still  insisting  that  he  was  entitled  to  require 
that  the  said  Ella  M.  Murphy,  the  proposed  redemptioner, 
should  make  a  disclosure  as  to  whether  she  was  tendering 
said  sum  and  offering  to  redeem  the  property  in  her  capacity 
as  an  original  judgment  creditor,  or  as  the  successor  in  inter- 
est of  her  codefendant,  Herman  M.  Murphy,  the  original 
owner  and  mortgagor  of  the  property. 

We  think  there  is  no  merit  in  this  contention.  If  the  de- 
fendant, Ella  M.  Murphy,  in  the  former  action  was  entitled 
to  redeem  in  any  capacity,  and  tendered  to  the  purchaser  at 
the  foreclosure  sale  the  amount  required  by  the  statute  to 
effect  such  redemption,  the  holder  of  the  certificate  of  sale 
was  bound  to  accept  such  tender,  and  was  not  entitled  to  be 
informed  in  what  particular  capacity  the  redemptioner  was 
acting.  (Pollard  v.  Harlow,  138  Cal.  390,  [71  Pac.  454, 
648].) 

This  practically  disposes  of  the  case.  The  appellant  under- 
takes to  argue  at  considerable  length  the  evidence  educed  at 
the  trial  as  to  the  facts  and  circumstances  attending  the  mak- 
ing of  the  tender  in  question  as  tending  to  show  a  want  of 
good  faith  in  the  proposed  redemption  in  making  the  same; 
but  as  to  this  we  are  of  the  opinion  that  at  most  a  conflict 
in  the  evidence  was  presented  which  it  was  the  proper  province 
of  the  trial  court  to  resolve  in  favor  of  either  of  the  parties 
to  the  proceeding,  and  his  discretion  in  making  his  findings 
thereon  in  the  defendants'  and  intervener's  favor  will  not 
be  reviewed  upon  this  appeal. 

The  same  rule  applies  to  the  attack  made  by  the  appellant 
upon  the  sufficiency  of  the  proof  of  Ella  M.  Murphy's  title 
as  the  asserted  successor  in  interest  of  her  husband,  although 
in  view  of  what  has  heretofore  been  said  this  is  not  a  material 
issue  in  the  case. 

Neither  do  we  regard  the  points  made  by  the  appellant 
touching  the  sufficiency  of  the  alleged  tender  of  William  M. 
Roberts  in  his  effort  at  a  redemption  of  the  property  im- 
portant to  this  decision  in  view  of  our  holding  as  to  the  suffi- 
ciency of  the  tender  made  by  Ella  M.  Murphy,  which  had 
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the  effect  of  defeating  the  right  of  the  plaintiff  in  the  original 
action  to  have  issued  to  him  in  his  capacity  of  purchaser  at 
the  foreclosure  sale  a  commissioner's  deed,  or  to  now  compel  in 
this  proceeding  the  issuance  of  such  deed  to  him. 
Judgment  affirmed. 

Beasly,  J.,  pro  tern.,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  August  9,  1917,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  September  6,  1917. 


[Civ.  No.  1692.    Third  Appellate  District.— July  10,  1917.] 

ANNA  BENNING,  Petitioner,  v.  SUPERIOR  COURT  OP 
SACRAMENTO  COUNTY  et  al.,  Respondents. 

Estates  of  Deceased  Persons — Obdeb  Settuno  Account  and  Decbeb- 
iNo  Distribution — ^Fobcb  and  Effect  of. — Under  the  provisiona  of 
sections  1637  and  1666  of  the  Code  of  Civil  Procedure,  an  order  set- 
tling a  final  account  and  decreeing  distribution  of  an  estate  is  placed 
upon  the  same  footing  as  a  judgment  in  a  civil  action,  and  attack- 
able only  in  the  same  manner. 

Id. — Judgment — Manner  op  Nullification. — A  judgment  can  be  nulli- 
fied by  the  court  which  rendered  it  only,  first,  on  motion  for  a  new 
trial ;  second,  by  a  motion  under  the  provisions  of  section  473  of  the 
Code  of  Civil  Procedure,  where  the  judgment  is  inadvertently  made 
and  where  application  is  made  to  set  it  aside  within  six  months; 
third,  by  motion  therefor  at  any  time  where  the  judgment  is  void  on 
its  face;  fourth,  by  an  independent  suit  in  equity  where  the  judg- 
ment is  regular  on  its  face  but  extrinsically  void  for  want  of  juris- 
diction, or  by  reason  of  fraud  or  mistake. 

Id. — Payment  of  Ci^ims — Erboneous  Finding — Obdeb  Settling  Ac- 
count AND  DisTBiBUTioN  —  REMEDY  BY  APPEAL. — ^Where  B  petition 
for  settling  a  final  account  and  for  decree  of  distribution  alleged 
and  the  court  found  that  all  claims  against  the  estate  had  been  paid, 
the  court's  adjudication,  if  wrong,  was  merely  erroneous,  and  sub- 
ject to  correction  on  appeal,  and  not  by  motion  to  set  aside  the 
order. 

Id. — False  Testimony — Basis  of  Decbee — Remedy  by  Appeal. — ^Where 
false  testimony  u  given  upon  the  hearing  of  the  settlement  of  an 
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account  and  distribution  of  an  estate,  and  the  court  bases  its  deci- 
sion upon  such  testimonj^  the  judgment  is  duly  made,  and  must  stand 
unless  an  appeal  is  taken. 

APPLICATION  for  a  Writ  of  Mandate  originally  made 
to  the  District  Court  of  Appeal  for  the  Third  Appellate  Dis- 
trict to  compel  the  Superior  Court  to  set  aside  an  order 
settling  a  final  account  and  decree  of  distribution. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Thomas  B.  Leeper,  for  Petitioner. 

Elliott  &  Atkinson,  for  Respondents. 

BURNETT,  J.— This  is  a  petition  for  writ  of  mandate  to 
compel  the  superior  court  in  and  for  the  county  of  Sacramento 
and  the  judge  thereof  to  set  aside  an  order  settling  the  final 
account  of  the  administrator  and  decree  of  distribution  in 
the  matter  of  the  estate  of  Manuel  S.  Nevis,  deceased. 

Petitioner  is  the  assignee  of  Charles  Peterson,  a  creditor  of 
said  estate.  Peterson  duly  presented  his  claim,  which  was  al- 
lowed by  the  administrator  and  the  judge  of  the  superior 
court  for  $992.  Thereafter  the  administrator  paid  petitioner 
$607.61,  leaving  a  balance  of  $331.13.  Thereafter,  and  upon 
the  fifteenth  day  of  October,  1913,  the  administrator  filed  a 
final  account  of  the  administration  of  said  estate,  accompanied 
by  a  report  and  petition  for  distribution,  wherein  it  was 
alleged,  among  other  things,  that  all  the  **  debts  of  said  de- 
ceased, expenses  of  administration,  etc.,  have  been  fully  paid," 
and  that  said  estate  was  ready  for  distribution.  After  notices 
had  been  duly  posted  as  required  by  law,  stating  that  said 
account  was  for  final  settlement,  a  hearing  was  had,  and  upon 
evidence  being  taken  in  support  of  the  allegations  of  said 
report  and  petition,  an  order  was  made  settling  said  account 
as  the  final  account  of  said  estate  and  finding  that  all  debts 
of  the  estate  had  been  paid,  and  a  decree  of  distribution  was 
made  and  entered.  Said  final  account  and  order  made  no 
mention  of  the  balance  still  unpaid  to  the  petitioner  herein. 

Afterward,  on  the  sixth  day  of  December,  1916,  petitioner 
filed  a  petition,  subsequently  amended,  in  said  superior  court 
in  the  matter  of  said  estate,  whereby  she  sought  to  set  aside 
said  decree  of  distribution,  claiming  that  she  had  received  no 
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notice  of  the  settlement  of  said  final  account  and  petition  for 
final  distribution  until  July,  1916 ;  that  she  had  been  prompted 
to  make  no  inquiry  because  of  promises  of  Emma  Nevis,  wife 
of  the  deceased,  that  no  settlement  nor  distribution  would  be 
made  of  said  estate  until  September,  1916,  and  that  petitioner 
would  be  fully  paid. 

Upon  a  demurrer  being  interposed  to  said  petition  by  the 
distributees  of  said  estate  and  argument  had,  the  said  superior 
court  denied  the  said  petition  to  set  aside  Uie  final  decree  of 
distribution,  upon  the  ground  that  the  decree  of  distribution 
and  the  order  settling  the  final  account  had  become  final  and 
conclusive  against  said  petitioner.  Petitioner  claims  that 
since  the  account  did  not  include  her  unpaid  claim,  it  is  not 
final  nor  conclusive  as  to  her,  and  that  she  is  entitled  to  have 
it  set  aside. 

The  sole  question  for  consideration  is,  therefore,  whether 
the  petitioner  here  is  entitled  to  an  order  of  the  said  superior 
court  setting  aside  the  order  settling  the  final  account  and  the 
decree  of  distribution  theretofore  made  in  the  matter  of  the 
estate  of  Manuel  S.  Nevis,  deceased. 

As  to  the  force  and  effect  of  the  order  settling  the  final  ac- 
count and  decree  of  distribution  made  by  the  court  of  the 
estate  of  the  decedent,  the  statute  itself  is  plain  and  conclu- 
sive. As  to  the  former,  section  1637  of  the  Code  of  Civil 
Procedure  provides:  **The  settlement  of  the  account  and  the 
allowance  thereof  by  the  court,  or  upon  appeal,  is  conclusive 
against  all  persons  in  any  way  interested  in  the  estate,  saving, 
however,  to  all  persons  laboring  under  any  legal  disability, 
their  right  to  move  for  cause  to  reopen  and  examine  the  ac- 
count, or  to  proceed  by  action  against  the  executor  or  admin- 
istrator, either  individually  or  upon  his  bond,  at  any  time 
before  final  distribution;  and  in  any  action  brought  by  any 
such  person,  the  allowance  and  settlement  of  the  account  is 
prima  fade  evidence  of  its  correctness.'*  And  as  to  the 
decree  of  distribution,  we  find  this  language  in  section  1666 
of  the  same  code:  **In  the  order  or  decree,  the  court  must 
name  the  persons  and  the  proportions  or  parts  to  which  each 
shall  be  entitled,  and  such  persons  may  demand,  sue  for,  and 
recover  their  respective  shares  from  the  executor  or  adminis- 
trator, or  any  person  having  the  same  in  possession.  Such 
order  or  decree  in  conclusive  as  to  the  rights  of  heirs,  legatees, 
or  devisees,  subject  only  to  be  reversed,  set  aside,  or  modified 
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on  appeal."  These  proyisions  simply  mean  that  the  order 
settling  the  final  account  and  decreeing  distribution  of  the 
estate  is  placed  upon  the  same  footing  as  an  ordinary  judg- 
ment in  a  civil  action.  In  support  of  this  statement,  authority 
is  hardly  needed,  but  we  may  refer  to  the  carefully  con- 
sidered case  of  Bacon  v.  Bacon,  150  Cal.  477,  [89  Pac.  317], 
wherein,  in  reference  to  section  1666,  supra,  it  is  said  on  page 
486:  *'The  provision  may  reasonably  be  interpreted  to  mean 
no  more  than  that  the  decree  of  distribution  should  have  the 
same  force  and  effect  as  other  final  judgments — that  is  to  say, 
that  it  should  not  be  subject  to  collateral  attack,  but  only  to 
direct  attack  on  appeal,  or  as  otherwise  provided  by  law." 

The  orders  settling  the  final  account  and  decreeing  the  dis- 
tribution of  the  estate  in  the  present  instance,  it  may  be  said, 
are  a  part  of  the  same  document  and  really  constitute  one 
judgment  of  the  court,  and  we  will  therefore  so  treat  it  in 
this  opinion. 

It  cannot  be  doubted  that  a  judgment  can  be  nuUiiied  by 
the  court  which  rendered  it  only,  first,  on  motion  for  a  new 
trial ;  second,  by  a  motion  under  the  provisions  of  section  473 
of  the  Code  of  Civil  Procedure,  where  the  judgment  is  inad- 
vertently made  and  where  application  is  made  to  set  it  aside 
within  six  months;  third,  by  motion  therefor  at  any  time 
where  the  judgment  is  void  on  its  face;  fourth,  by  an  inde- 
pendent suit  in  equity  where  the  judgment  is  regular  on  its 
face  but  extrinsically  void  for  want  of  jurisdiction,  or  by  rea- 
son of  fraud  or  mistake.  In  the  case  at  bar  no  motion  for 
a  new  trial  was  or  could  be  made.  No  application  was  made 
under  the  provisions  of  section  473  to  have  the  judgment 
set  aside,  the  motion  herein  having  been  made  more  than 
three  years  after  the  judgment  was  entered  and  upon  an 
entirely  different  ground  from  those  contemplated  by  the 
section.  The  judgment  is  not  void  on  its  face;  on  the  con- 
trary, it  is  made  to  appear  that  the  court  had  jurisdiction  of 
the  person  and  jurisdiction  of  the  subject  matter.  The  stat- 
utory requirements  as  to  notice  to  be  given  preliminary  to  the 
settlement  of  the  final  account  and  to  the  order  decreeing 
the  distribution  of  the  estate  were  strictly  complied  with; 
in  fact,  there  is  no  contention  of  the  lack  of  jurisdiction  on 
the  part  of  the  court  to  decree  said  settlement  and  distribu- 
tion. And  likewise  this  is  not  an  independent  suit  in  equity 
to  set  aside  said  judgment  on  any  of  the  grounds  that  are 
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cognizable  in  equitable  proceedings.  It  is  quite  apparent,^ 
therefore,  that  petitioner  has  not  brought  herself  within  any 
of  the  recognized  methods  of  procedure  whereby  said  judg- 
ment of  the  court  could  be  legally  avoided  or  nullified.  Upon 
reflection,  the  proposition  seems  so  clear  and  uncontrovertible 
that  further  consideration  seems  hardly  to  be  demanded.  In- 
deed, the  only  error  complained  of,  as  far  as  the  action  of  the 
court  below  is  concerned,  was  that  the  decree  was  made  before 
all  the  claims  against  the  estate  had  been  paid,  and  was,  there- 
fore, made  prematurely  and  without  authority  of  law.  Con- 
ceding this  to  be  true,  nevertheless  the  petition  for  settling 
the  final  account  and  for  decree  of  distribution  alleged,  and 
the  court  found,  that  all  claims  against  the  estate  had  been 
paid.  The  court,  therefore,  having  adjudicated  this  fact  in 
a  matter  wherein  it  had  jurisdiction,  its  adjudication,  if 
wrong,  was  merely  erroneous  and  subject  to  correction  on 
appeal.  If  false  testimony  was  presented  at  the  hearing, 
and  if  upon  such  testimony  the  court  based  its  decision,  never- 
theless the  judgment  was  duly  made  and  must  stand  unless 
an  appeal  is  made  therefrom.  A  similar  question  to  that  in- 
volved herein  was  presented  in  the  case  of  Smith  v.  Jones^ 
174  Cal.  513,  [163  Pac.  890],  wherein  a  false  return  of  the 
service  of  summons  upon  the  defendant  had  been  made  and 
upon  such  false  return  the  court  below  gave  judgment  by 
default.  More  than  one  year  after  the  entry  of  the  judgment, 
the  defendant  appeared  and  moved  to  vacate  it  upon  the 
ground  that  he  had  never  been  served  with  summons,  and, 
therefore,  that  the  court  had  never  acquired  jurisdiction  over 
his  person,  and  that  the  judgment  was  consequently  void. 
The  court  granted  the  motion  and  vacated  the  judgment.  The 
plaintiff  appealed  to  the  supreme  court,  where  the  order  was 
reversed  upon  the  ground  that  the  superior  court  was  without 
authority  to  vacate  its  judgment  by  motion  therefor  made 
more  than  one  year  after  the  rendition  thereof,  thouc:h  the 
court  in  the  first  instance  had  no  jurisdiction  to  render  judg-[ 
ment  in  consequence  of  the  failure  to  serve  the  defendant  with 
summons.  In  the  opinion  in  that  case  it  was  said:  "Under 
the  views  expressed,  the  motion  of  respondent  to  set  aside  the 
judgment  was  made  too  late,  and  for  that  reason  the  court 
had  no  power  to  make  the  order.  Under  such  circumstances 
the  respondent  is  required  to  seek  whatever  relief  he  is  en- 
titled to  through  an  independent  action  in  equity  to  set  aside 
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the  judgment  for  want  of  jurisdiction  in  the  court  to  pro- 
nounce it.  (Brackeit  v.  Banegas,  116  Cal.  278,  [58  Am.  St. 
Eep.  164,  48  Pac.  90] ;  Parsons  v.  Wets,  144  Cal.  410,  [77 
Pac.  1007].)"  In  that  case,  it  is  to  be  observed,  there  was 
an  entire  lack  of  jurisdiction  to  enter  judgment  by  reason  of 
a  failure  of  service,  and  hence  in  that  particular  there  was 
stronger  reason  for  setting  aside  the  judgment  than  in  the 
case  at  bar.  Herein,  as  we  have  seen,  there  was  at  most 
a  mere  error,  an  incorrect  conclusion  of  law,  or  incorrect  find- 
ing of  fact  which  could  not  operate  to  invalidate  the  judg- 
ment except  by  regular  proceedings  taken  upon  appeal,  so 
that  in  the  present  instance  a  motion  to  vacate  would  not  lie 
at  any  time.  It  is  undoubtedly  true  that  the  superior  court 
sitting  in  probate  is  one  of  general  power,  and  where  it  has 
acquired  jurisdiction  as  in  the  present  case  by  proper  appli- 
cation and  notice,  its  decree  rendered  therein  is  not  void  be- 
cause of  errors  committed  in  the  exercise  of  its  jurisdiction, 
and  the  validity  of  its  judgment  cannot  be  questioned  in  a 
proceeding  like  this.  {Crew  v.  Pratt,  119  Cal.  131,  [51  Pac. 
44]  ;  Estate  of  Bette,  171  Cal.  583,  [153  Pac.  949].)  In  view 
of  said  provisions  of  the  statute  and  the  familiar  decisions 
of  the  courts,  we  are  entirely  satisfied  that  no  reason  exists  for 
directing  the  lower  court  to  set  aside  its  order  and  decree. 

Assuming  that  said  order  settling  the  administrator's  ac- 
count is  not  final  and  conclusive  as  to  the  petitioner  in  con- 
sequence of  said  claim  not  having  been  included  therein,  then 
it  would  follow  that  petitioner  is  not  injured  thereby.  In 
that  event,  her  remedy  would  be  to  petition  the  probate  court 
for  an  order  directing  the  administrator  to  pay  her  claim, 
and  should  the  court  refuse  to  make  such  an  order,  she  may 
appeal  therefrom  under  the  provisions  of  subdivision  3  of 
section  963  of  the  Code  of  Civil  Procedure. 

Or  if  petitioner  relies  upon  extrinsic  fraud,  as  is  imper- 
fectly intimated  in  her  petition,  she  must  institute  an  action 
in  equity  to  set  aside  said  judgment,  as  we  have  hereinbefore 
indicated. 

We  should  properly  confine  ourselves  strictly  to  the  peti- 
tion that  is  before  us  and  not  anticipate  any  future  proceed- 
ings that  may  be  taken  by  petitioner.  We  will  not,  therefore, 
enter  upon  a  consideration  of  respondents'  earnest  contention 
that  petitioner  seeks  to  enforce  a  stale  demand  and  one  that 
18  entirely  destitute  of  merit. 
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There  are  some  cases  cited  by  petitioner  from  other  juris- 
dictions apparently  lending  some  countenance  to  her  conten- 
tion. They  are  based,  however,  upon  different  statutory 
provisions  from  those  that  prevail  in  this  state,  and  we  dees 
specific  notice  of  them  inadvisable. 

The  order  to  show  cause  is  discharged  and  the  writ  denied 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  September  6,  1917. 


[Civ.  No.  2063.    Pirat  Appellate  District.— July  11,  1917.] 

JULIA  FLORENCE  WEIHE  et  al.,  Respondents,  v.  RATH- 
JEN  MERCANTILE  COMPANY  (a  Corporation),  Ap- 
pellant. 

Neguoencb — Collision  oi*  Pedestrian  With  Automobils — Contribu- 
TOET  Negligence — Question  poe  Juey. — In  an  action  for  damages 
for  personal  injuries  received  from  being  struck  by  an  automobile 
driven  by  an  employee  of  the  defendant  on  the  left-hand  side  of  a 
city  street,  just  as  the  plaintiff  had  stepped  from  the  sidewalk  in 
order  to  board  a  street-car,  the  question  of  whether  the  plaintiff 
was  guilty  of  contributory  negligence  in  stepping  from  the  sidewalk 
in  front  of  the  automobile  was  one  for  the  determination  of  the  jury. 

Id.  —  Violation  of  Traipic  Ordinance  —  Recovery  oi*  Damages — In- 
struction.— An  instruction  that  if  the  employee  of  the  defendant  in 
the  course  of  his  employment  violated  the  provisions  of  the  traffic 
ordinance  requiring  the  driver  of  a  car  upon  the  public  streets  to 
drive  in  a  careful  manner,  having  in  view  the  safety  of  pedestrians, 
and  requiring  such  a  driver  on  all  practical  occasions  to  travel  on 
the  right-hand  side  of  the  street,  and  in  consequence  of  such  violation 
the  plaintiff  was  injured,  she  is  entitled  to  recover,  is  not  misleading, 
when  read  with  other  instructions  fully  charging  the  jury  on  the 
question  of  contributory  negligence. 

Id. — Driving  of  Automobile  on  Left  Side  of  Street — Right  of  De- 
fendant— Instruction. — An  instruction  that  the  defendant  had  a 
lawful  right  to  have  its  automobile  at  the  place  where  the  accident 
happened  was  rijjhtfully  refused,  in  view  of  the  provision  of  the 
ordinance  prohibiting  the  stopping  as  well  as  the  driving  of  a  vehicle 
with  its  left  side  toward  the  curb  of  the  street. 
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I». — C6MPA&ATIVS  Amount  of  Oab»~In8Tsuotion.— An  instruction  that 
while  both  parties  are  charged  with  the  same  degree  of  care,  the 
amount  of  care  exacted  of  a  driyer  of  a  motor  vehicle  is  far  greater 
than  the  amount  of  care  exacted  of  a  foot  passenger,  is  a  correct 
statement  of  the  law. 

Id.— Use  oi*  Public  Stbeets — Duty  of  Pedestrians. — ^It  is  the  duty  of 
a  pedestrian  traveling  in  or  crossing  a  public  street  of  a  city  to  use 
ordinary  care  and  to  reasonably  exercise  for  his  personal  safety  the 
faculties  with  which  he  is  endowed  by  nature  for  self-protection; 
and  if  he  fails  to  do  so  and  is  injured  by  reason  of  such  failure,  he 
cannot  recover  on  account  of  such  injury. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Gillett  &  Cutler,  for  Appellant 

H.  U.  Brandenstein,  and  Walter  Perry  Johnson,  for  Re- 
apondents. 

KERRIGAN,  J. — This  is  an  appeal  by  defendant  from  an 
adverse  judgment  and  from  an  order  denying  its  motion  for 
a  new  trial  in  an  action  for  damages  for  personal  injuries 
suffered  by  the  plaintiff,  Julia  Florence  Weihe,  through  being 
struck  by  an  automobile  of  the  defendant. 

An  employee  of  the  defendant,  in  charge  of  and  operating 
said  automobile,  in  effecting  a  delivery  of  goods,  drove  it  to 
the  left  (south)  side  of  Sacramento  Street,  in  San  Francisco, 
and  there  stopped  on  that  side  a  short  distance  from  the  east 
line  of  Fillmore  Street  The  goods  being  delivered  the  driver 
started  the  automobile  and  collided  with  the  plaintiff  just 
as  she  stepped  from  the  sidewalk  at  the  southeast  corner  of 
Sacramento  and  Fillmore  Streets  in  order  to  board  a  street- 
car on  Sacramento  Street,  resulting  in  the  injuries  to  the 
plaintiff  set  forth  in  the  complaint. 

In  support  of  its  appeal  the  defendant  does  not  claim  that 
the  evidence  is  insufficient  to  warrant  the  jury  in  finding  that 
the  defendant  was  guilty  of  negligence,  its  contention  in  this 
respect  being  that  the  case  should  have  been  taken  from  the 
jury  on  the  ground  that  the  evidence  showed  the  plaintiff  to 
have  been  guilty  of  contributory  negligence. 
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There  is  no  merit  in  this  point.  The  question  of  whether 
or  not  the  plaintiff  was  guilty  of  contributory  negligence  in 
stepping  from  the  sidewalk  in  front  of  the  automobile  was, 
under  the  attending  circumstances,  clearly  one  for  the  de- 
termination of  the  jury. 

The  other  grounds  upon  which  defendant  relies  for  a  re- 
versal of  the  judgment  are  confined  to  instructions  to  the  jury 
given,  modified,  or  refused. 

One  of  the  several  acts  of  negligence  alleged  in  the  com- 
plaint was  the  violation  by  defendant  of  a  certain  section  of 
what  is  commonly  termed  the  traffic  ordinance  of  the  city 
and  county  of  San  Francisco,  which  was  read  in  evidence  to 
the  jury.  Summarized,  it  required  the  driver  of  a  car  upon 
the  public  streets  to  drive  in  a  careful  manner,  having  in  view 
the  safety  of  pedestrians.  Another  section  of  this  ordinance 
provides  that  such  driver  shall  on  all  practical  occasions  travel 
on  the  right-hand  side  of  the  street  and  near  the  right-hand 
curb  thereof.  The  trial  court,  after  briefly  referriug  to  the 
ordinance,  instructed  the  jury  that  if  the  employee  of  the  de- 
fendant in  the  course  of  his  employment  violated  either  or 
both  of  the  provisions  of  the  ordinance  just  referred  to,  the 
defendant  was  guilty  of  negligence ;  and  that  if  in  consequence 
of  such  negligence  the  plaintiff  was  injured,  she  was  entitled 
to  recover  damages.  This  instruction  made  no  reference  to 
the  defense  of  contributory  negligence  on  the  part  of  plain- 
tiff, which  was  an  issue  in  the  case;  and  was,  therefore,  not 
in  itself  a  complete  and  correct  statement  of  the  law ;  but  the 
court  elsewhere  in  its  charge  fully  instructed  the  jury  on  the 
subject  of  contributory  negligence.  When  the  instructions 
are  read  together  and  construed  as  a  whole,  they  are  con- 
sistent with  each  other  and  not  confusing,  and  appear  to  fairly 
cover  the  point  discussed.  It  cannot  be  said,  therefore,  that 
the  jury  was  misled.  {Anderson  v.  Seropian,  147  Cal.  201, 
217,  [81  Pac.  621] ;  Stephenson  v.  Southern  Poo.  Co.,  102 
Cal.  143,  149,  [34  Pac.  618,  36  Pac  407].) 

The  defendant  requested  the  court  to  charge  the  jury  that 
defendant  had  a  lawful  right  to  have  its  automobile  at  the 
place  where  the  accident  happened.  The  ordinance,  in  sec- 
tion 3  thereof,  in  express  terms,  unlike  section  2931  of  the 
Political  Code  examined  in  Bauhofer  v.  Crawford,  16  Cal. 
App.  676,  [117  Pac.  931],  prohibits  the  stopping  as  well  as 
the  driving  of  a  vehicle  with  its  left  side  toward  the  curb. 
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In  part  it  reads:  *'No  person  .  .  .  driving  ...  or  in  charge 
of  any  vehicle  shall  stop  the  same  upon  any  street  with  the 
left  side  of  such  vehicle  toward  or  along  the  curb."  The 
court  committed  no  error  in  refusing  to  give  the  requested 
instruction,  in  view  of  the  language  of  the  ordinance. 

Nor  do  we  think  the  court  misdirected  the  jury  in  reading 
to  them  from  the  case  of  Raymond  v.  Hill,  168  Cal.  473,  483, 
[143  Pac.  743],  as  follows:  ''While  both  parties  are  charged 
with  the  same  degree  of  care  the  amount  of  care  exacted  of 
the  driver  of  a  motor  vehicle  is  far  greater  than  the  amount 
of  care  exacted  of  the  foot  passenger."  As  said  by  counsel 
for  the  plaintiff,  the  degree  of  care  exacted  of  both  users  of 
the  highway  is  the  same;  the  amount  of  care  must  of  neces- 
sity vary  in  order  that  the  degree  may  not.  The  driver  of 
a  motor  vehicle — a  dangerous  instrumentality  capable  of  in- 
Hicting  fatal  injuries — is  charged  with  a  greater  amount  of 
care  than  the  pedestrian,  in  order  that  he  may  be  bound  to 
the  same  standard  of  ordinary  care.  Ordinary  care  and  neg- 
ligence are  relative  terms.  **The  care  required  must  be  in 
proportion  to  the  danger  to  be  avoided  and  the  consequences 
that  might  reasonably  be  anticipated  from  the  neglect.  The 
greater  the  risk  or  danger  the  greater  must  be  the  care.  What 
is  ordinary  care  in  a  case  of  extraordinary  danger  would 
be  extraordinary  care  in  a  case  of  ordinary  danger."  (29 
Cyc.  428,  429.) 

The  point  is  made  in  a  case  cited  by  appellant.  Minor  v. 
Stevens,  65  Wash.  423,  [42  L.  R.  A.  (N.  S.)  1178,  118  Pac. 
313,  2  N.  C.  C.  A.  309],  where  it  is  said:  '*It  is  hardly  pos- 
sible to  lay  down  a  fixed  rule  in  the  mass  of  cases.  For,  as 
has  been  stated,  negligence  is  a  relative  and  comparative  term, 
and  each  case  must  depend  upon  its  own  circumstances. 
Nevertheless  there  is  a  duty  on  all  parties  to  exercise  ordinary 
care  to  prevent  accidents  and  collisions.  .  .  .  Although  a 
higher  degree  of  care  rests  upon  the  driver  of  a  vehicle  be- 
cause of  the  dangerous  instrumentality  that  he  controls,  yet 
it  is  universally  held  that  the  right  to  the  streets  lies  in  both 
parties,  and  that  their  duty  to  exercise  due  care  is  reciprocal, 
whatever  the  character  of  the  vehicle  may  be,"  etc. 

The  court  refused  to  give  a  certain  instruction  proffered  by 
the  defendant  as  to  the  duty  of  pedestrians  using  the  public 
streets,  but  the  true  rule  in  that  behalf  was  fully  covered  in 
the  general  charge  and  notably  by  the  following  instruction: 

84  Gal.  App.— 20 
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"I  charge  you  that  it  is  the  duty  of  a  pedestrian  traveling  in 
or  crossing  a  public  street  of  a  city  to  use  ordinary  care,  and 
to  reasonably  exercise  for  his  personal  safety  the  faculties 
with  which  he  is  endowed  by  nature  for  self -protection ;  and 
if  he  fails  to  do  so  and  is  injured  by  reason  of  such  failurOi 
he  cannot  recover  on  account  of  such  injury." 
The  judgment  and  order  are  affirmed. 

Bichards,  J«,  and  Beasly,  J.,  pro  tem.,  concurred. 

A  petition  to  have  the  cause  heard  in  fhe  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  September  6,  1917. 


[av.  No.  1948.    Tint  Appellate  District.— Jnly  13,  1917.] 

ERNEST  WILDENHAYN,  Petitioner  and  Respondent,  v. 
JUSTICE'S  COURT  OP  THE  CITY  AND  COUNTY 
OP  SAN  PRANCISCO  et  al.,  Appellants. 

Justices'  Courts — Amendment  of  Becobos. — A  justice's  eourt,  as  well 
as  a  court  of  record,  has  the  inherent  power  to  amend  its  recor'ls  so 
as  to  make  them  speak  the  tnith  with  respect  to  the  actual  orders 
which  it  makes. 

Id. — Obder  Setting  Aside  Detaui/t — Omission  of  Terms — Pown  of 
Correction — Certiorari. — ^Where  an  order  of  a  justice's  court  set- 
ting aside  a  default,  as  entered  in  the  clerk's  record  of  the  court, 
through  inadvertence  failed  to  contain  any  provision  for  the  pay- 
ment of  costs  by  the  defendant  aa  required  by  section  859  of  the 
Code  of  Civil  Procedure,  the  court  has  power  to  order  its  record  to 
be  corrected,  and  the  finding  and  decision  of  the  court  that  the  order 
was  inadvertently  entered  is  conclusive  upon  the  superior  court  upon 
the  hearing  of  a  writ  of  review  to  annul  the  order. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  James  M.  Seawell, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Samuel  B.  Russell,  for  Appellants. 

Peirce  Coombes,  for  Respondent. 
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EICHABDS,  J. — This  is  an  appeal  from  a  judgment  ren- 
dered upon  an  application  for  a  writ  of  certiorari  whereby 
the  trial  court  annulled  an  order  of  the  justice's  court  of  the 
city  and  county  of  San  Francisco  vacating  and  setting  aside 
a  default  judgment  in  an  action  before  it. 

The  record  shows  the  following  to  be  the  facts :  On  or  about 
September  15,  1915,  the  plaintiflP  herein  commenced  an  action 
in  said  justice's  court  against  C.  E.  Herrick,  Incorporated, 
to  recover  the  sum  of  $142  and  caused  summons  therein  to 
be  forthwith  issued  and  served.  On  September  23,  1915, 
judgment  by  default  was  rendered  against  said  defendant. 
On  September  28,  1915,  the  defendant  moved  for  an  order 
vacating  and  setting  aside  said  default  judgment  and  per- 
mitting said  defendant  to  appear  and  plead  therein.  Said 
motion  was  heard  on  October  1,  1915,  by  Justice  Frank  T. 
Deasy,  in  whose  court  said  action  was  pending,  and  on  said 
last-named  day  the  justice  made  an  order  granting  said  mo- 
tion. The  said  order  as  it  was  then  entered  in  the  clerk's 
record  of  said  court  did  not  contain  any  provision  for  the 
payment  of  costs  by  the  defendant  as  a  condition  of  grant- 
ing said  motion,  as  required  by  section  859  of  the  Code  of 
Civil  Procedure.  The  defendant  thereupon  filed  its  answer. 
On  October  6,  1915,  the  plaintiff  moved  said  justice's  court 
for  an  order  setting  aside  its  last  above-named  order  vacating 
the  default  judgment,  upon  the  sole  ground  that  the  court 
had  not  jurisdiction  to  make  the  same  in  the  form  in  which 
it  appeared  to  have  been  made  on  the  records  of  the  court, 
it  being  the  contention  of  the  plaintiff  that  such  order,  in  the 
absence  of  a  condition  requiring  the  payment  of  costs  by  the 
defendant,  was  void.  On  February  3,  1916,  Justice  Frank  T. 
Deasy  made  and  entered  an  order  reciting  that  its  order  of 
October  1,  1915,  at  which  the  motion  was  aimed,  as  entered 
in  the  minutes  of  said  court,  failed  through  inadvertence  to 
contain  the  terms  of  the  actual  order  as  given  by  the  court 
upon  the  date  thereof,  in  that  from  the  said  minute  order  was 
omitted  the  requirement  as  to  the  payment  of  costs  which  the 
actual  order  made  in  open  court  had  contained ;  and  the  jus- 
tice therefore  ordered  the  minutes  of  his  court  to  be  corrected 
in  that  regard,  and  thereupon  denied  the  plaintiff's  said  mo- 
tion; whereupon  the  plaintiff  applied  to  the  superior  court 
for  a  writ  of  review,  and  the  said  court,  with  the  record  of 
the  justice's  court  showing  the  above  facts  before  it,  annulled 
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the  last-named  order  of  the  justice's  court,  the  effect  of  which 
was  also  to  work  an  annulment  of  the  former  order  of  the 
justice's  court  as  the  same  appeared  upon  its  unamended  min- 
utes. From  that  judgment  the  defendant  prosecutes  this 
appeal. 

The  first  and  in  fact  the  only  question  presented  upon  this 
appeal  is  as  to  whether  or  not  a  justice's  court  has  the  right 
to  amend  its  records  so  as  to  make  them  speak  the  truth  with 
respect  to  the  actual  orders  which  it  makes.  This  inherent 
power  courts  of  record  have  always  possessed  and  exercised, 
and  their  action  in  so  doing  has  in  this  state  been  uniformly 
upheld.  (Hall  v.  Polack,  42  Cal.  218 ;  Bostwick  v.  McEvoy, 
62  Cal.  496;  Wiggin  v.  Superior  Court,  68  Cal.  398,  [9  Pac. 
646]  ;  Crim  v.  Kessing,  89  Cal.  478,  486,  [23  Am.  St.  Rep.  491, 
26  Pac.  1074] ;  Egan  v.  Egan,  90  Cal.  15,  [27  Pac.  22] ;  Kauf^ 
man  v.  Shain-,  111  Cal.  16,  [52  Am.  St.  Rep.  139,  43  Pac.  393] ; 
Dickey  v.  Oibson,  113  Cal.  26,  [54  Am.  St.  Rep.  321,  45  Pac. 
15] ;  People  V.  Curtis,  113  Cal.  68,  [45  Pac.  180] ;  People  v. 
Durrani,  116  Cal.  179,  [48  Pac.  75]  ;  Scamman  v.  Bonslett, 
118  Cal.  93,  [62  Am.  St.  Rep.  226,  50  Pac.  272] ;  Homeseekers' 
L.  Assn.  V.  Gleeson,  133  Cal.  312,  [65  Pac.  617].)  We  can 
I  discover  no  reason,  and  we  are  referred  to  no  authority, 
denying  the  possession  of  a  like  inherent  power  in  courts  not 
of  record  in  proper  cases.  Upon  the  record  before  us  this 
would  seem  to  have  been  a  proper  case  for  the  exercise  of  such 
a  right  by  the  judge  of  the  justice's  court;  and  his  finding 
and  decision  that  the  order  in  question  was  inadvertently 
entered  in  the  minutes  of  his  court  in  an  erroneous  form  was 
conclusive  upon  the  trial  court  upon  the  hearing  on  a  writ 
of  review,  whose  only  power  was  that  of  reviewing  the  juris- 
diction of  the  lower  tribunal  to  make  such  an  order  in  any 
case. 

It  must  be  conceded  that  if  in  fact  the  order  as  made  by  the 
justice  in  open  court  did  comply  with  the  requirements  of  sec- 
tion 859  of  the  Code  of  Civil  Procedure,  and  if  in  fact  the 
order  as  entered  in  the  minutes  of  the  court  inadvertently 
omitted  a  condition  essential  to  its  validity  which  the  actual 
order  contained,  a  grave  and  irremediable  injury  would  be 
done  the  defendant  in  the  denial  to  it  of  the  right  to  have  a 
hearing  upon  the  merits  of  the  case. 

Judgment  reversed. 

Kerrigan,  J.,  and  Beasly,  J.,  pro  tern,,  concurred. 
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[Oir.  No.  2386.    BeeonA  Appellate  District.— July  18,  1917.] 

S.  H.  TAFT  et  al.,  Petitioners,  v.  WILLIAM  HAAS  et  al., 

Bespondents. 

Mandamus — Canvass  of  Citt  Consolidation  Election  Returns — Tax- 
payers.— Taxpayers  of  a  city  are  beneficially  interested  in  a  pro- 
ceeding to  compel  the  board  of  city  trustees  by  writ  of  mandate  to 
canyass  the  returns  of  an  election  held  therein  to  determine  whether 
the  city  should  be  consolidated  with  another  city,  since  the  matter 
bears  a  direct  relation  to  the  question  of  the  amount  of  taxes  to  be 
paid. 

Id.  —  Ejection  Law  —  Rejection  of  Vote  of  Preoinot— Discrepancy 
Between  Roster  and  Polling  List — Counting  of  Vote. — A  board 
of  city  trustees  in  canvassing  the  returns  of  an  election  held  for  the 
purpose  of  determining  whether  the  city  should  be  consolidated  with 
another  city  are  not  justified  in  throwing  out  the  entire  TOte  of  a 
precinct  because  the  number  of  names  on  the  precinct  roster  fell 
short  of  the  number  of  names  on  the  polling  list  and  number  of 
ballots  east,  and  mandaiMU  will  lie  at  the  instance  of  taxpayers  to 
compel  the  counting  of  the  vote  of  the  rejected  precinct. 

APPLICATION  for  a  Writ  of  Mandate  originally  made 
to  the  District  Court  of  Appeal  for  the  Second  Appellate 
District  to  compel  a  board  of  city  trustees  to  canvass  annexa- 
tion election  returns. 

The  facts  are  stated  in  the  opinion  of  the  court 

Tanner,  Odell  &  Taft,  for  Petitioners. 

J.  W.  Ballard,  and  Charles  D.  Ballard,  for  Respondents. 

WORKS,  J.,  pro  tern. — The  respondents  are  the  city  clerk 
and  the  members  of  the  board  of  trustees  of  the  city  of  Saw- 
telle,  and  in  this  proceeding  we  are  asked  to  require  the  trus- 
tees to  canvass  the  returns  of  a  certain  election  held  in  the 
city,  to  require  the  clerk  to  enter  the  result  of  the  canvass 
upon  the  minutes  of  the  trustees,  and  to  direct  all  the  respond- 
ents to  perform  certain  other  acts  required  by  law  in  the 
premises.  The  petitioners  are  taxpayers,  property  owners, 
and  registered  voters  and  electors  of  Sawtelle. 

The  respondents  contend  that  the  petitioners  are  not  bene- 
ficially interested  in  the  relief  sought,  section  1086  of  the  Code 
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of  Civil  Procedure  providing  that  the  writ  of  mandate  "muat 
be  issued  upon  the  verified  petition  of  the  party  beneficiallj 
interested/'  and  that,  for  that  reason,  the  petitioners  have 
not  legal  capacity  to  sue.  The  election  in  question  was  held 
for  the  purpose  of  determining  whether  the  city  of  SawteUe 
should  be  consolidated  with  the  city  of  Los  Angeles.  Whether 
the  former  city  is  to  become  one  with  the  latter  bears  a  direct 
relation  to  the  question  of  the  amount  of  taxes  in  future  to  be 
paid  by  petitioners,  and  either  consolidation  or  no  consolida- 
tion with  Los  Angeles  is  bound  to  affect  the  value  of  all 
property  in  SawteUe.  The  petitioners  are  therefore  benefi- 
cially interested  in  this  proceeding.  {Eby  v.  Tritstees  of  Red 
Bank  School  Dist,  87  Cal.  166,  [25  Pac.  240] ;  Frederick  v. 
San  Luis  Obispo,  118  Cal.  391,  [50  Pac.  661].) 

It  becomes  necessary  now  to  state  more  fully  the  facts  upon 
which  this  controversy  is  based  and  as  to  which  there  is  no 
dispute.  On  the  day  of  the  election  300  votes  were  cast  at 
one  of  the  election  precincts,  which  we  may  designate  as  pre- 
cinct A,  as  shown  by  the  tally  list  and  by  the  certificate  of 
the  precinct  election  board.  Of  these  153  voted  for  consolida- 
tion and  147  against  consolidation.  While,  however,  300 
voters  actually  registered  a  choice  at  precinct  A,  the  roster 
signed  by  the  electors  showed  a  total,  only,  of  297  signatures. 
Three  who  voted  did  not  sign.  In  that  part  of  SawteUe  not 
including  precinct  A  the  total  vote  for  consolidation  was  366 
and  against  consolidation  369.  Thus,  without  precinct  A  the 
result  was  against  consolidation  with  a  margin  of  three  votes. 
The  total  vote,  including  the  vote  of  precinct  A,  was,  for 
consolidation  519,  against  consolidation  516;  a  direct  reversal 
of  the  situation,  also  with  a  majority  of  three  votes.  When 
the  board  of  trustees  came  to  canvass  the  result  of  the  elec- 
tion, the  vote  of  precinct  A  was  rejected  from  consideration 
upon  the  advice  of  the  city  attorney  of  SawteUe  that  the  dis- 
crepancy between  the  taUy  list  and  certificate  on  the  one  hand 
and  the  roster  on  the  other  had  the  effect  to  nuUify  the  vote 
of  the  precinct. 

The  first  question  to  be  determined  is  whether  the  trustees 
were  justified  in  casting  out  the  vote  of  precinct  A.  They 
were  not.  The  city  attorney's  advice  to  them  in  that  regard 
is  indefensible.  The  roster  kept  at  an  election  precinct  is  in 
the  charge  of  the  precinct  officials.  It  is  their  duty  to  require 
electors  to  sign  it,  and  neither  the  vote  of  a  nonsigning  elector 
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nor  that  of  the  precinct  is  invalidated  by  their  failure  to  dis* 
charge  that  duty.  {Hayes  ▼.  Kirkwood,  136  Gal.  396,  [69 
Pac.  30] ;  Starkweather  ▼.  Dawson,  14  Cal.  App.  666,  [112 
Pac.  736] ;  People  v.  Butler,  20  Cal.  App.  379,  [129  Pac. 
600].)  The  showing  of  the  tally  list  and  of  the  certificate  of 
the  election  oflSeers  (controlled  the  showing  made  by  the  roster. 

Notwithstanding  the  palpable  fact  that  the  electors  of 
Sawtelle  have  indicated  a  desire  that  their  municipality  be 
consolidated  with  Los  Angeles,  we  are  confronted  with  the 
question  whether  we  can  relieve  them  from  an  apparent  show- 
ing of  record  that  their  desire  is  exactly  the  reverse.  The 
respondents  contend  that  the  board  of  trustees  has  exhausted 
its  functions  as  a  canvassing  body,  and  that  mandate  will  not 
issue  to  compel  its  further  action  in  that  behalf.  The  action 
taken  by  the  trustees  in  their  canvass  of  votes  is  shown  by 
their  minutes.  In  them  mention  is  made  of  precincts  3  and  5. 
These  were  really  consolidated  for  the  election  in  question 
and  constituted  the  precinct  we  have  called  precinct  A.  This 
is  the  showing  made  by  the  minutes,  and  the  recital  presents 
everything  that  the  trustees  did  in  the  premises : 

''The  board  canvassed  the  returns  of  the  annexation  elec* 
tion.  In  Precinct  No.  Three  a  discrepancy  was  found,  the 
number  of  names  on  the  roster  falling  short  by  three  of  the 
number  of  names  on  the  polling  list  and  of  the  number  of 
ballots  cast.  The  city  attorney  said  the  law  required  that 
these  must  agree  and  that  only  such  number  be  reported  as 
were  found  on  the  roster  of  voters.  Qledhill  and  Aldrich 
moved  that  Precincts  Nos.  Three  and  Five  be  thrown  out 
owing  to  the  fact  that  the  official  roster  did  not  correspond 
with  the  tally  sheets  or  the  number  of  votes  reported,  as  re- 
quired by  the  Supreme  Court  of  the  state.  The  vote  stood 
Walker,  Gledhill,  Aldrich  and  Haas  voting  'Aye,'  Noes  none. 
Absent,  one.  The  returns  of  the  remaining  precincts  were 
then  considered.  They  showed  a  total  of  seven  hundred  and 
thirty-five  votes  cast,  of  which  three  hundred  and  sixty-six 
were  yeas  and  throe  hundred  and  sixty-nine  were  nays." 

The  contention  of  respondents  is  that  the  minutes  show 
that  the  board  acted  upon  the  entire  returns  before  them; 
that,  accordingly,  the  work  of  the  canvass  was  completed,  and 
that  nothing  further  can  be  required  of  the  board  by  the 
mandate  of  this  court.  Section  2  of  the  act  under  which 
the  election  was  held  (Stats.  1913,  p.  578)  contains  a  provi- 


Digitized  by 


Google 


312  Taft  v.  Haas.  [34  Cal.  App. 

sion  requiring  the  legislative  body  of  a  city  in  which  such 
an  election  takes  place,  at  the  time  of  its  regular  meeting 
next  after  the  election,  to  meet  and  canvass  the  returns 
thereof.  The  section  further  provides,  "such  canvass  shall 
be  completed  at  such  meeting,  if  practicable,  and  in  any  event, 
Ba  soon  as  practicable,  avoiding  adjournment  or  adjournments, 
until  said  canvass  is  completed."  This  provision  places  no 
time  limit  upon  the  labors  of  the  canvassing  board.  In 
effect,  its  only  requirement  is  that  the  canvass  be  completed, 
and  that  the  work  be  performed  as  soon  as  practicable.  Did 
the  respondents  trustees  complete  the  canvass  of  the  votes 
of  the  Sawtelle  election?  They  did  not  include  the  vote  of 
precinct  A  in  the  result  stated  by  them  in  their  minutes. 
As  we  have  seen,  that  vote  was  properly  cast  and  was  a  legal 
and  necessary  part  of  the  entire  vote  of  the  city,  from  which 
the  choice  of  the  electors  was  to  be  determined.  In  rejecting 
the  vote  of  the  precinct  the  trustees  assumed  to  decide  a  legal 
question  and  decided  it  wrongly,  acting,  of  course,  upon  the 
advice  of  the  city  attorney.  They  tabulated  and  added 
together  a  part  of  the  vote  and  rejected  a  part  which  was 
equally  unimpeachable  as  a  declaration  of  the  choice  of  a 
considerable  body  of  the  electorate.  Under  such  circum- 
stances the  conclusion  seems  inevitable  that  their  work  of 
canvassing  was  not  completed  and  that  it  yet  remains  undone. 

The  question  now  left  to  be  determined  is.  Will  our  man- 
date issue  to  require  the  completion  of  the  canvass?  It  is 
conceded  that  the  statute  of  the  state  providing  for  election 
contests  has  no  application  to  an  election  such  as  the  one  with 
which  we  are  now  concerned.  That  being  so,  it  would  seem 
that  mandate  is  the  proper  remedy  for  the  situation  here 
disclosed.  We  will  naturally  be  diligent  to  discover  some 
remedy  for  the  existing  ill,  as  it  is  shocking  to  a  sense  of  jus- 
tice to  contemplate  the  possibility  of  a  considerable  electorate 
being  disfranchised  through  the  action  of  a  canvassing  board 
and  of  the  result  of  an  election  being  finally  declared  by  such 
board  to  be  the  opposite  of  the  true  result. 

The  courts  of  California  have  spoken  on  questions  closely 
related  to  the  present  one.  The  respondents  rely  upon  (Hbson 
V.  Twaddle,  1  Cal.  App.  126,  [81  Pac.  727].  That  case  was 
like  the  present  in  some  of  its  particulars.  There  a  board  of 
supervisors  had  refused  to  canvass  the  returns  of  a  certain 
precinct,  but  had  tabulated  those  of  all  the  other  precincts 
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in  the  county.  The  court  was  asked  to  require  the  super- 
visors, by  mandate,  to  include  the  returns  from  the  omitted 
precinct.  The  writ  was  refused,  but  upon  the  express  grounds 
that  the  supervisors  had  concluded  the  canvass  by  certifyiog 
that  one  of  the  parties  to  the  controversy  had  been  elected 
to  the  office  in  question,  that  his  certificate  of  election  had 
been  issued  to  him,  and  that  section  1111  et  seq.,  of  the 
Code  of  Civil  Procedure,  as  to  election  contests,  provided  a 
plain,  speedy,  and  adequate  remedy  for  the  petitioner.  It 
is  true  that  there  is  some  general  language  in  the  opinion 
which,  upon  a  cursory  reading,  seems  opposed  to  the  view  of 
the  petitioners  in  this  proceeding.  A  careful  study  of  the 
case  however,  convinces  that  it  does  not  really  so  stand  in 
opposition.  The  case  of  Cerini  v.  De  Long,  7  Cal.  App.  398, 
[94  Pac.  582],  is  authority  for  resort  to  the  remedy  by  man- 
date in  such  a  case  as  the  present.  There  the  canvassing 
board  declared  an  election  void,  refused  to  canvass  any  part 
of  the  vote,  and  ordered  a  new  election.  The  board  was  re- 
quired, by  mandate,  to  make  the  canvass.  People  v.  Murphy, 
20  Cal.  App.  398,  [129  Pac.  603],  deserves  mention  in  this 
connection.  There  the  writ  of  mandate  was  refused  in  a  case 
in  which  it  was  asked  for  the  purpose  of  requiring  a  canvass- 
ing board  to  disregard  a  certificate  of  election  and  to  canvass 
returns  solely  upon  the  showing  made  by  the  tally  lists ;  but 
much  of  the  language  of  the  opinion  is  favorable  to  the  use 
of  the  writ  where  a  plain  case  of  violation  of  duty,  with  a 
consequent  injury  to  the  rights  of  the  electorate,  is  shown. 
People  V.  Butler,  20  Cal.  App.  379,  [129  Pac.  600],  is  au- 
thority, in  general,  for  the  use  of  the  writ  of  mandate  to  com- 
pel a  canvassing  board  to  perform  its  duty. 
A  peremptory  writ  of  mandate  will  issue  as  prayed  for. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[CSV.  No.  1648.    Third  Appellate  Di8trlct.--July  13,  1917.] 

ESTHER  AHEARN,  Plaintiff  and  Respondent,  v.  JACK 
LANE  and  WILLIAM  BOITANA,  Defendants;  JACK 
LANE,  Appellant. 

AoENCY  —  Rental  of  Lodoino-house  —  Suffioienoy  of  EvroENcaE. — In 
this  action  to  recover  a  sum  of  money  paid  to  a  person  representing 
himself  to  be  the  agent  of  the  owner  of  a  lodging-house  for  rental 
and  in  part  payment  of  the  furniture  therein  and  for  damages  due 
to  loss  of  rental  profits,  on  the  failure  of  the  pltdntiff  to  get  posses- 
sion, it  is  held  that  the  evidence  supports  the  findings  that  the 
property  was  rented  to  the  plaintiff  and  not  to  the  alleged  agent, 
and  that  the  latter  was  the  agent  of  the  owner  in  the  transaction. 

Id. — ^Fleadino — Agent  of  Owner — Sufficiency  of  Complaint. — The 
complaint  in  such  action  sufficiently,  though  imperfectly,  states  a 
cause  of  action  against  the  owner,  by  the  allegation  that  it  was  then 
and  there  orally  agreed  by  and  between  plaintiff  and  the  person  who 
represented  himself  to  be  the  agent  that  the  purchase  price  should 
be  a  certain  sum  to  be  then  and  there  paid  by  plaintiff  to  such  per- 
son as  the  agent  for  the  owner. 

Id.  —  Absence  of  Material  Allegation  —  Waiver.  —  While  advantage 
may  be  taken  at  any  time  of  the  entire  absence  of  a  material  aver- 
ment in  a  complaint,  yet  the  privilege  of  challenging  a  defective 
allegation  may  be  waived  and  the  complaining  party  be  thereafter 
deprived  of  the  right  to  urge  such  imperfection  as  a  ground  for  re- 
versal, by  failing  to  file  a  demurrer  and  making  no  objection  to  the 
introduction  of  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Hum- 
boldt County.    Denver  Sevier,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

G.  M.  Pittman,  for  Appellant. 

E.  M.  Frost,  and  L.  M.  Bumell,  for  Respondent. 

BURNETT,  J.— This  is  an  appeal  by  Jack  Lane  from  a 
judgment  of  the  superior  court  in  and  for  the  county  of 
Humboldt  against  the  two  defendants,  for  $150. 

William  Boitana,  representing  himself  to  be  the  agent  of 
defendant,  Jack  Lane,  induced  plaintiff  to  rent  a  lodging- 
house  belonging  to  said  Lane,  and  purchase  the  furniture 
therein.     To  this  end  plaintiff  paid  said  Boitana  $60  rental 
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and  $150  toward  the  furniture,  receiving  receipts  therefor 
signed  by  Boitana.  Thereafter  plaintiff  was  refused  posses- 
sion of  the  premises,  and  she  brings  this  action  for  the  re- 
covery of  the  sum  of  $210  paid  by  her  to  Boitana  and  for 
$375  damages  due  to  loss  of  rental  profits. 

In  his  brief  appellant  declares,  *'the  only  material  question 
at  issue  is  as  to  whether  or  not  the  defendant  and  appellant 
Jack  Lane  rented  the  property  to  the  respondent  or  to  the 
defendant  William  Boitana,  and  was  the  defendant  William 
Boitana  the  agent  of  appellant  Jack  Lane."  It  may  be  said 
that  the  complaint  of  the  plaintiff  is  based  upon  the  theory 
that  he  was  such  agent  and  that  plaintiff's  dealing  was  di- 
rectly with  said  William  Boitana.  It  is  earnestly  claimed  by 
appellant  that  there  is  no  proof  of  such  agency.  Plaintiff, 
however,  testified  that  before  entering  into  the  contract  with 
Boitana  she  telephoned  to  said  Lane  and  he  informed  her 
that  ''he  was  acting  through  Mr.  Boitana."  It  is  true  that 
other  portions  of  the  plaintiff's  testimony  are  rather  incon- 
sistent with  this  declaration  and  that  the  showing  of  the 
appellant  to  the  contrary  is  quite  strong  and  persuasive,  but 
these  were  considerations  for  the  trial  court,  and  we  cannot 
say  that  the  conclusion  of  the  trial  judge  was  entirely  un- 
supported. He  had  the  legal  right  to  accept  at  its  full  value 
the  said  statement  of  plaintiff  and  to  act  upon  it,  and  it  is 
not  within  our  province  to  dispute  the  correctness  of  his 
conclusion. 

As  to  the  other  proposition  contended  for  by  appellant  that 
the  property  was  not  rented  to  plaintiff,  the  testimony  of 
plaintiff  is  positive  and  unequivocal  that  she  had  such  agree- 
ment with  William  Boitana  and  in  pursuance  thereof  paid 
him  said  sum  of  money,  and,  as  before  suggested,  this  was 
supplemented  by  the  testimony  as  to  agency  based  upon  said 
conversation  with  appellant. 

Another  point  is  made  by  the  appellant  for  the  first  time 
in  his  closing  brief  to  the  effect  that  the  complaint  fails  to 
state  a  cause  of  action  against  said  Jack  Lane.  It  must  be 
said  that  the  complaint  is  inartificially  drawn,  and  it  is  quite 
defective  in  the  respect  suggested.  There  is  no  direct  alle- 
gation that  Boitana  was  the  agent  of  Lane  nor  that  he  was 
authorized  to  represent  the  latter  in  the  transaction  relied 
upon.    The  direct  allegation  is  that  ''the  said  William  Boi- 
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tana  represented  to  said  plaintiff  that  he  was  the  agent  of 
the  owner  of  said  furniture  in  said  lodging  and  rooming- 
house  at  said  number  236  Second  Street  in  said  city  of 
Eureka,  said  county  of  Humboldt/'  etc.  An  allegation  that 
he  represented  himself  to  be  the  agent  is,  of  course,  not  an 
allegation  of  the  fact  of  agency.  However,  it  is  further  al- 
leged **that  it  was  then  and  there  orally  agreed  to  by  and 
between  said  plaintiff  and  the  said  defendant,  said  William 
Boitana,  that  the  purchase  price  of  said  furniture  should  be 
the  sum  of  three  hundred  and  fifty  ($350)  dollars,  one  hun- 
dred and  fifty  dollars  to  be  then  and  there  paid  by  said  plain- 
tiff to  said  defendant  William  Boitana  as  the  agent  for  said 
defendant  said  Jack  Lane,"  etc.  We  think  it  thus  appears 
that  an  attempt  was  made  to  allege  that  the  defendant  Boitana 
was  the  agent  of  Lane  in  the  transaction.  It,  of  course,  falls 
short  of  the  direct  and  explicit  averment  that  should  be  found 
in  a  pleading  of  this  character,  but  we  think  it  may  be  re- 
garded as  an  instance  of  an  imperfect  allegation  of  a  material 
element  rather  than  an  utter  failure  to  make  an  essential 
averment  of  a  cause  of  action. 

In  this  connection  it  may  be  said  that  no  demurrer  was  filed 
to  the  complaint,  that  no  objection  was  made  to  the  introduc- 
tion of  evidence  on  the  ground  that  the  complaint  failed  to 
state  a  cause  of  action  against  the  appellant;  furthermore, 
that  the  action  seems  to  have  been  tried  upon  the  theory  that 
the  complaint  was  sufficient  in  the  respect  indicated,  and  that 
no  attention  was  called  to  this  defect  until  the  closing  brief 
of  appellant  was  presented  in  this  court. 

While,  of  course,  advantage  may  be  taken  at  any  time  of  the 
entire  absence  of  a  material  averment  in  a  complaint,  yet  it  is 
well  settled  that  the  privilege  of  challenging  a  defective  alle- 
gation may  be  waived  and  the  complaining  party  be  there- 
after deprived  of  the  right  to  urge  such  imperfection  as  a 
ground  of  reversal.  The  infirmity  herein  suggested  could 
have  been  easily  remedied,  and  appellant  should  have  called 
attention  to  it.  Manifestly,  plaintiff  was  quite  careless  in 
drafting  her  complaint,  but  this  did  not  justify  appellant  in 
remaining  silent  until  the  last  word  was  about  to  be  spoken 
in  the  appellate  court  and  then  with  no  opportunity  for  re- 
spondent to  reply,  demanding  a  reversal  for  a  defect  that  in 
no  wise  operated  to  his  prejudice. 
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We  think  under  the  circumstances  that  the  complaint 
should  not  be  held  so  radically  defective  as  to  demand  a  retrial 
of  the  cause. 

The  judgment  is  therefore  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[dv.  No.  1653.    Third  Appellate  Distpict.— July  13,  1917.] 

FRED  HALLER,  Respondent,  ▼.  YOLO  WATER  AND 
POWER  COMPANY  (a  Corporation),  Appellant; 
GOTTLOB  PLOCHER,  Respondent 

Findings — Construction. — The  findings  of  the  trial  court  are  to  receive 
such  a  construction  as  wiU  uphold  rather  than  defeat  its  judgment. 

Id. — Form — BsrERENCB  to  Ck}MPi4AiNT. — ^It  is  not  necessary  that  the 
findings  should  be  in  the  exact  language  of  the  pleadings,  and  if 
the  complaint  is  sufficient,  a  finding  by  reference  to  it  will  be  suffi- 
cient. 

Id. — ^Negugbnt  Flooding  of  Land — Sufficienct  of  Findings.— In  an 
action  against  a  corporation  and  an  individual  for  loss  of  crops 
from  the  negligent  flooding  of  plaintiff's  land,  a  finding  that,  as 
against  the  corporation,  the  facts  alleged  in  the  complaint,  as 
amended  at  the  trial,  were  true,  and  were  untrue  as  against  the  indi- 
vidual defendant,  wiU  be  construed  to  mean  that  the  corporation 
did,  and  the  individual  did  not,  negligently  turn  unusual  quantities 
of  water  into  the  ditch  as  alleged  in  the  complaint. 

Id. — ^Judgment — One  of  Two  Dependants. — In  view  of  section  578  of 
the  Code  of  Civil  Procedure,  providing  that  judgment  may  be  given 
for  or  against  one  or  more  of  several  plaintiffs  and  for  or  against 
one  or  more  of  several  defendants,  a  judgment  against  a  corporation 
alone  sued  with  an  individual  will  be  upheld  on  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Yolo 
County.    W.  A.  Anderson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Arthur  C.  Huston,  for  Appellant. 

E.  E.  Gaddis,  for  Plaintiff  and  Respondent. 

C.  W.  Thomas,  and   C.  W.  Thomas,  Jr.,  for  Respondent 
Plocher. 
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HART,  J. — ^Plaintiff  brought  the  action  against  the  defend- 
ants to  recover  damages  suflfered  by  him  in  the  loss  of  certain 
crops,  alleged  to  have  been  caused  by  tiie  negligent  flooding 
by  defendants  of  plaintiff's  land. 

The  court  made  the  following  finding  and  conclusion  of 
law: 

**1.  That  as  against  the  defendant  Yolo  Water  and  Power 
Company,  a  corporation,  all  of  the  facts  set  forth  in  plain- 
tiff's complaint,  as  amended  in  court  at  the  trial  of  this 
action,  are  true,  and  the  same  are  now  found  to  be  true ;  and 
that  as  against  the  defendant  Qottlob  Plocher,  the  facts  set 
forth  in  plaintiff's  complaint,  as  amended  in  court  during 
the  trial  of  this  action,  are  untrue,  and  the  same  are  by  the 
court  found  to  be  untrue. 

"Conclusion  of  Law. 

"As  a  conclusion  of  law  from  the  foregoing  facts,  the  court 
finds  that  plaintiff  is  entitled  to  judgment  against  the  defend- 
ant Yolo  Water  and  Power  Company,  a  corporation,  for  the 
sum  of  two  hundred  ninety-nine  dollars  in  United  States 
gold  coin  and  for  costs  of  suit  and  it  is  ordered  that  judg- 
ment be  entered  accordingly,  and  that  as  against  the  defend- 
ant Gottlob  Plocher,  the  plaintiff  in  this  action  take  nothing." 

Judgment  waa  accordingly  entered  in  favor  of  plaintiff 
against  the  defendant  corpo:t-ation,  and  the  appeal  is  by  the 
latter  on  the  judgment-roll. 

1.  Appellant  makes  the  point  that  "the  court  has  not  made 
any  finding  whatever  on  the  issues  raised  by  the  pleadings; 
also,  the  findings  are  contradictory,  inconsistent,  and  irrecon- 
cilable because  it  is  manifestly  impossible  that  the  allegations 
of  the  complaint  are  true  as  against  the  defendant,  Yolo 
Water  and  Power  Company,  and  untrue  as  against  the  de- 
fendant, Plocher." 

While  prolixity  in  the  drafting  of  pleadings  or  other 
papers  necessary  in  an  action  or  proceeding  may  not  be  in 
conformity  with  the  well-nigh  universal  utilization,  in  almost 
every  activity,  of  time  and  labor  saving  expedients,  the  com- 
pression of  essential  statements  into  so  few  words  that  the 
ascertainment  of  their  meaning  is  rendered  extremely  diffi- 
cult is  not  to  be  commended.  We  may  well  say  of  the  find- 
ing before  us,  as  was  said  by  our  supreme  court  in  Ladd  v. 
TuUy,  51  Cal.  277,  that  it  tends  to  "lead  to  most  serious  per- 
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plexities."  The  use  of  but  very  few  additional  or  different 
words  would  have  dissolved  the  obscurity  complained  of  by 
the  appellant. 

But,  bearing  in  mind  that  the  findings  of  the  trial  court 
are  to  receive  such  a  construction  as  will  uphold  rather  than 
defeat  its  judgment  {Breeze  v.  Brooks,  97  Cal.  72,  [22  L.  R.  A. 
256,  31  Pac.  742];  Warren  v.  Hopkins,  110  Cal.  506, 
[42  Pac.  986] ;  Gould  v.  Eaton,  111  Cal.  639,  [52  Am.  St. 
Rep.  201,  44  Pac.  319]),  and  that  it  is  not  necessary  that 
findings  should  be  in  the  exact  language  of  the  pleadings 
(Millard  v.  Supreme  Council  of  American  Legion  of  Honor, 
81  Cal.  340,  [22  Pac.  864] ;  Mott  v.  Eunng,  90  Cal.  231,  [27 
Pac.  194];  Clary  v.  Hazlitt,  67  Cal.  286,  [7  Pac.  701]),  we 
think  the  intended  meaning  of  the  findings  can  be  arrived  at. 

If  a  complaint  be  sufiScient,  a  finding  by  reference  to  it  will 
be  sufficient.  (Ounnn  v.  Hamilton,  75  Cal.  265,  [17  Pac. 
212].) 

It  is  alleged  in  the  complaint  that,  adjoining  plaintiff's 
land,  the  defendant  corporation  maintained  and  operated  a 
ditch  for  the  purpose  of  conveying,  selling,  and  delivering  to 
its  patrons  water  for  irrigation;  that,  on  the  west  boundary 
of  plaintiff's  lands,  the  defendant  Plocher  owned  a  right  of 
way  for  ditch  purposes,  which  connected  with  the  ditch  of 
the  defendant  corporation.  The  fifth  allegation  of  the  com- 
plaint is:  "That  on  or  about  the  seventh  day  of  September, 
1915,  the  said  defendants  negligently  and  carelessly  turned 
into  said  lateral  or  tributary  ditch,  large,  unusual  and  inor- 
dinate quantities  of  water,  and  more  water  than  said  lateral 
or  tributary  ditch  would  accommodate  and  hold,  in  conse- 
quence of  which  large,  unusual,  and  inordinate  quantities  of 
water  flowed  on  to  plaintiff's  lands,  causing  the  same  to  be- 
come inundated  and  submerged." 

We  think  the  finding  must  be  held  to  mean  that  appellant 
did  and  that  defendant  Plocher  did  not  "negligently  and 
carelessly  turn  into  said  lateral  or  tributary  ditch  large,  un- 
usual, and  inordinate  quantities  of  water,"  etc.,  and,  as  thus 
construed,  the  finding  supports  the  judgment. 

2.  Appellant  makes  the  further  point  that,  as  the  action 
was  instituted  against  two  joint  tort-feasors  upon  a  joint  tort 
and  the  judgment  is  against  one  of  them  on  a  several  tort,  the 
judgment  cannot  be  upheld. 
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Section  578  of  the  Code  of  Civil  Procedure  reads:  "Judg- 
ment may  be  given  for  or  against  one  or  more  of  several 
plaintiffs,  and  for  or  against  one  or  more  of  several  defend- 
ants ;  and  it  may,  when  the  justice  of  the  case  requires  it,  de- 
termine the  ultimate  rights  of  the  parties  on  each  side,  as 
between  themselves." 

In  Zibbell  v.  Southern  Pac.  Co,,  160  Cal.  237,  [116  Pac. 
513],  it  is  said:  **But  the  contention  of  appellant  that  from 
this  the  whole  judgment  must  be  reversed,  under  the  com- 
mon-law rule  that  where  an  entire  judgment  against  several 
joint  tort-feasors  must  be  reversed  as  to  one  it  must  be  re- 
versed as  to  all,  is  not  sound.  The  early  rule  has  been  re- 
laxed by  judicial  decision  and  modified  by  statute.  And  in 
this  state  it  does  not  exist." 

Appellant  claims  that  "the  court  did  not  find  that  a  joint 
tort  had  been  committed  and  render  judgment  against  appel- 
lant as  one  of  the  joint  tort-feasors,"  but  "that  appellant 
alone,  and  not  acting  either  in  concert  or  otherwise  with 
Plocher,  committed  the  wrong,"  and  the  case  of  Miller  v. 
HigJiland  Ditch  Co.,  87  Cal.  430,  431,  [22  Am.  St.  Rep.  254, 25 
Pac.  550],  is  relied  upon.  Therein  it  was  held,  as  stated  in 
the  syllabus,  that  "Several  tort-feasors,  not  acting  in  concert 
or  by  unity  of  design,  are  not  liable  to  a  joint  action  for 
damages,  although  the  consequences  of  the  several  torts  have 
united  to  produce  an  injury  to  the  plaintiff." 

The  distinction  between  that  case  and  the  one  at  bar  is 
obvious.  In  the  former  there  were  independent  torts,  com- 
mitted by  different  defendants,  while  here  but  one  tort  was 
committed  and,  as  the  court  found,  by  one  defendant  only. 

In  Dow  V.  City  of  OrovUle,  22  Cal.  App.  215,  [134  Pac. 
197],  we  said:  "It  is  well  settled  in  this  state  that,  in  actions 
upon  tort,  where  two  or  more  persons  have  been  concerned 
in  the  commission  of  the  tort,  the  plaintiff  may  proceed  either 
jointly  or  severally  against  such  joint  tort-feasors,  who  are 
both  jointly  and  severally  liable,  and,  although  the  complaint 
may  allege  a  joint  act  of  negligence  on  the  part  of  the 
joint  tort-feasors,  it  would  nevertheless  state  a  complete  and 
separate  individual  liability  against  each  party  so  sued  on 
account  of  the  single  act  complained  of."  In  that  case  the 
city  and  a  construction  company  were  jointly  sued;  a  de- 
murrer to  the  complaint  as  to  the  city  was  sustained,  and 
judgment  was  rendered  against  the  construction  company. 
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We  held:  "Assuming  that  the  court's  order  sustaining  the 
demurrer  as  to  the  city  was  correct,  still  the  entire  complaint 
stands  so  far  as  the  company  is  concerned,  and  if,  therefore, 
the  act  or  omission  charged  against  both  defendants  is  suffi- 
cient to  make  a  case  of  negligence  against  the  company  alone, 
the  order  overruling  the  demurrer  as  to  the  latter  must  be 
sustained." 

It  should  be  explained,  in  view  of  the  fact  that,  according 
to  the  ad  damnum  clause  of  the  complaint,  the  jurisdiction 
of  the  above-entitled  case  is  in  the  justice's  and  not  in  the 
superior  court,  that  we  learn  dehors  the  record  that  the  title 
to  the  land  alleged  to  have  been  damaged  was  brought  in 
question  at  the  trial  in  the  justice's  court,  in  which  the  action 
was  originally  instituted,  and  that  thus  the  superior  court 
acquired  jurisdiction  of  the  action.  (Code  Civ.  Proc,  sec. 
838.)  The  appeal  here,  as  shown  by  the  above  opinion,  is 
from  the  judgment  on  the  judgment-roll  alone,  and  the  rec- 
ord does  not  show  the  certification  of  the  pleadings  to  the 
superior  court,  pursuant  to  said  section  838  in  such  cases. 
But  no  objection  was  raised  to  the  hearing  of  the  appeal  by 
this  court. 

The  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred, 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  September  11,  1917, 


[Civ.  No.  1699.    Third  Appellate  Diatrict.— July  14,  1917.] 

H.  B.  EASTON,  Doing  Business  as  Quality  Bakery,  Peti- 
tioner,  v.  INDUSTRIAL  ACCIDENT  COMMISSION 
and  A.  J.  PILLSBURY  et  al.,  as  Members,  etc..  Re- 
spondents; A.  C.  SOHN,  Applicant. 

Wobkmsn's  Compensation  Act— Findings  of  Commission — ^Eeview. — 
IxL  a  proceeding  to  reTiew  an  award  of  compensation  made  by  the 
Indnstrial  Accident  Commission,  the  eourt  is  not  at  liberty  to  dis- 
turb tbe  conclusion  reached  by  the  commiasion,  where  there  ia  aaffi- 
eient  evidence  to  justify  the  findings. 

Id. — ^Injury  to  Bakery  Wagon  Driver-— Bblationship  ot  Partus — 
Employer  and  Employee. — The  driver  of  a  bakery  wagon  selling 

84  Oftl.  App.— ^1 
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bread  on  a  commission  basis  under  a  guaranty  of  fifteen  dollars 
per  week,  who  chose  his  own  time  to  go  out  and  return,  who  was  not 
directed  where  to  go  or  to  whom  to  sell,  and  who  performed  certain 
duties  for  the  owner  of  the  bakery  for  which  he  received  no  addi- 
tional compensation,  such  as  delivering  bread  to  wholesale  and  retail 
customers  who  made  purchases  at  the  bakery,  is  an  employee  of  the 
owner  within  the  provisions  of  the  Workmen's  Compensation  Act, 
and  the  owner  is  liable  for  injuries  received  by  the  driver  while  en> 
gaged  in  unloading  his  wagon  of  unsold  bread  at  the  close  of  the 
day's  deliveries. 

APPLICATION  fo^  a  Writ  of  Review  originally  made  to 
the  District  Court  of  Appeal  for  the  Third  Appellate  Dis- 
trict to  review  an  award  made  by  the  Industrial  Accident 
Commission. 

The  facts  are  stated  in  the  opinion  of  the  court. 

B.  W.  Dodge,  for  Petitioner, 

Christopher  M.  Bradley,  for  Bespondents. 

CHIPMAN,  P.  J. — This  is  an  action  brought  by  petitioner 
for  a  review  of  an  award  made  by  the  defendant  in  favor  of 
one  A.  C.  Sohn,  as  an  employee  of  petitioner.  In  his  appli- 
cation for  adjustment  of  his  claim,  said  Sohn  alleged  that  he 
received  the  injury  complained  of  on  December  1,  1916,  while 
in  the  service  of  said  petitioner,  and  while  engaged  in  driving 
a  wagon  for  the  purpose  of  delivering  bread  on  behalf  of 
petitioner  in  the  city  of  Stockton,  California.  It  is  alleged 
in  the  application  that  the  accident  from  which  the  injury 
complained  of  arose,  occurred  in  front  of  petitioner's  bakery- 
shop  while  said  applicant  Sohn  was  engaged  in  unloading 
a  bakery  wagon;  that  there  being  no  step  on  the  wagon,  he 
was  obliged  to  use  the  hub  of  the  wheel  in  order  to  get  on 
and  off;  that  in  thus  using  the  wheel  for  a  step,  his  foot 
slipped  and  he  received  a  broken  knee-cap.  He  was  asked  to 
explain  how  the  injury  happened,  and  if  he  had  stepped  up 
on  the  hub  with  the  right  foot,  and  he  answered:  **With  the 
left  foot,  and  when  that  slipped  off,  it  threw  the  weight  on 
my  right  one  and  it  simply  bent  the  knee  back  and  broke 
the  knee-cap.  Q.  Were  you  getting  on  the  wagon  or  off  the 
wagon?    A.  I  was  getting  off  the  wagon." 
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It  is  contended  that  the  following  findings  are  not  supported 
by  the  evidence:  ''1.  That  J.  Sohn,  applicant  herein,  was  in- 
jured on  the  first  day  of  December,  1916,  at  Stockton,  Cali- 
fornia, while  in  the  employment  of  defendant,  H.  E.  Easton, 
doing  business  under  the  name  and  style  of  Quality  Bakery. 
2.  That  the  said  employment  of  applicant  was  as  a  salesman 
and  delivery-man,  working  upon  a  commission  basis  on  the 
amount  of  goods  sold  by  him,  and  that  such  occupation  by 
applicant  was  not  that  of  an  independent  contractor,  but  was 
that  of  an  employee  of  defendant.  3.  That  said  injury  arose 
out  of  and  happened  in  the  course  of  said  employment,  was 
proximately  caused  thereby,  and  occurred  while  the  injured 
employee  was  performing  service  growing  out  of  and  inci- 
dental thereto,  in  the  following  manner:  While  alighting 
from  hia  wagon,  applicant  slipped  and  fell  and  fractured  the 
patella  or  knee-cap.'* 

The  sole  question  as  to  which  there  appears  to  be  any  con- 
troversy is  whether  or  not  the  injured  man  was  an  employee 
of  the  petitioner  or  was  an  independent  contractor.  The 
nature  of  his  employment  appears  from  the  testimony  of  the 
applicant,  Sohn,  and  that  of  the  petitioner,  Easton.  There 
is  a  very  sharp  conflict  in  the  testimony  of  these  two  witnesses 
upon  this  question.  The  findings  of  the  commission  seem  to 
have  been  based  upon  the  testimony  of  the  applicant  Sohn 
and  the  circumstances  surrounding  his  service,  and  if  there 
was  evidence  suflBcient  to  justify  the  findings,  we  are  not  at 
liberty,  under  the  rule,  to  disturb  the  conclusion  reached  by 
the  commission  based  upon  such  findings.  (Western  Indem- 
nity Co.  V.  PUlsbury,  172  Cal.  807,  [159  Pac.  721].)  If 
applicant  was  not  an  employee  of  petitioner,  or  if  he  was 
an  independent  contractor,  the  commission  had  not  authority 
to  award  compensation.  {Carstens  v.  Pillsbury,  172  Cal.  572 ; 
[158  Pac.  218].) 

Applicant  Sohn  testified  that  he  entered  the  employment 
of  petitioner  on  the  tenth  day  of  October,  1916.  "Q.  What 
were  the  terms  of  the  contract  of  hire  between  you?  A.  I 
was  guaranteed  fifteen  dollars  per  week.  Q.  When  you  say 
that  you  were  guaranteed  fifteen  dollars  a  week,  if  you  sold 
bread  on  a  commission  basis  in  excess  of  that  amount,  did  you 
receive  the  amount  over  and  above  the  fifteen  dollars  per 
weekt  A.  I  returned  him  all  that  I  had  taken  in  on  this 
commission  and  over  fifteen  dollars  I  give  back  to  him  at  the 
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end  of  the  week.  He  kept  track  of  this  twenty  per  cent  com- 
mksion  and  at  the  end  of  the  week  if  that  commission  over- 
run the  amount  of  fifteen  dollars,  I  paid  it  back  to  him.''  He 
testified  that  the  horse  and  wagon  used  by  him  for  the  distri- 
bution of  the  bread  and  that  he  was  driving  was  furnished 
by  petitioner  at  his  own  cost,  the  arrangement  being  that  he 
was  to  furnish  the  horse  and  wagon  that  applicant  drove  on 
his  route;  that  this  wagon  had  the  name  of  ''The  Quality 
Bakery"  painted  on  it  by  petitioner's  direction  and  the  phone 
number  of  his  place  of  business. 

Witness  was  asked  if  fifteen  dollars  was  the  average  weekly 
wage  of  men  driving  bakery  wagons  in  Stockton,  and  he  re- 
plied that  it  was  not  the  union  wage  and  was  not  the  average 
wage,  which  was  eighteen  dollars  per  week.  **Q.  Were  you 
willing  to  work  for  fifteen  dollars!  A.  When  I  went  to  Mr. 
Easton,  he  told  me  that  he  could  not  afford  to  pay  over  fifteen 
dollars  a  week,  and  so  I  went  to  work  for  him  because  I  was 
not  making  very  much  money  when  I  was  working  on  a  com- 
mission. Q.  I  cannot  see  what  the  necessity  was  for  a  com- 
mission basis  between  you  and  Mr.  Easton  if  you  had  a  guar- 
anteed salary  of  fifteen  dollars  a  week,  and  if  you  made  over 
that  on  the  commission  basis,  you  returned  it  to  him.  Can 
you  explain  how  that  occurs?  A.  When  I  took  the  bread 
out  of  the  shop  in  the  morning,  I  was  charged  the  full  retail 
price  for  that  bread  and  when  I  came  back  in  the  evening,  the 
bread  which  I  had  not  sold  was  checked  out  again,  back  into 
the  shop  again  and  then  he  give  me  twenty  per  cent  discount 
on  that  bread  to  cover  my  day's  wages.  Q.  But  I  cannot  see 
why  there  was  any  necessity  of  making  any  arrangement 
when  you  were  guaranteed  to  be  paid  fifteen  dollars  a  week 
and  could  not  earn  any  more  than  fifteen  dollars  a  week. 
A.  Well,  it  seemed  to  come  handy  to  pay  me  that  way  every 
day,  because  I  had  to  stand  everything  that  I  put  on  the 
book.  I  had  to  trust  people  in  town  and  he  did  not  stand 
anything.  That  is  the  only  reason  I  know  that  he  did  that. 
Q.  Then  you  say  that  you  had  to  stand  whatever  you  put  on 
the  book.  Did  you  keep  an  account  with  your  customers  t 
A.  I  did.  Q.  And  Mr.  Easton  had  nothing  to  do  with  that 
account?  A.  No,  sir.  Everything  he  sold  me  at  the  time 
was,  he  said:  *If  you  trust  anything  out,  you  will  have  to 
stand  that  loss  yourself.'  Q.  With  that  sort  of  an  explana- 
tion, it  would  look  like  Mr.  Easton  simply  guaranteed  that 
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yonr  business  would  amount  to  fifteen  dollars  a  week,  if  you 
were  charged  with  the  bread  that  you  took  out  in  the  morn- 
ing and  given  credit  for  what  you  returned  at  night  t 
A.  Tes,  sir.  Q.  And  you  paid  him  for  what  bread  you  had 
sold  during  the  day,  and  took  the  chance  of  collecting  where 
you  gave  credit?  A.  I  took  that  on  my  own  shoulders  to  get 
that  money.  Q.  Why  should  you  take  the  chances  of  getting 
the  money  for  bread  delivered,  if  you  were  not  going  to  make 
anything  by  itt  If  you  were  paid  fifteen  dollars  a  week  in 
wages,  why  should  you  estend  credit  and  take  the  chances 
of  collecting?  A.  Because  I  was  working  for  his  interest  to 
get  rid  of  his  bread,  and  the  more  I  sold  it  was  that  much 
better  for  him,  because  I  got  the  money.  I  was  acquainted 
with  the  people.  Q.  But  it  was  distinctly  understood  be- 
tween you  and  Mr.  Easton  that  if  you  extended  credit  to  any- 
one, that  you  took  the  chances  of  collecting?  A.  It  was. 
Q.  And  each  night  you  settled  with  Mr.  Easton  for  the  bread 
that  you  sold  during  the  day  ?  A.  Yes,  I  did,  less  the  twenty 
per  cent  discount.  Q.  And  when  did  you  settle  with  him  then 
for  this  fifteen  dollars  per  week  ?  A.  At  the  end  of  the  week 
all  that  this  discount  overrun  fifteen  dollars,  I  give  back  to  him 
at  the  end  of  the  week.  The  discount  ran  up  something  like 
eighteen  dollars  every  week  that  I  had  collected  at  the  end  of 
the  week  and  I  handed  the  balance  back  to  him.  I  mean  the 
percentage.  Q.  Did  you  have  a  lot  of  customers  that 
you  delivered  bread  to  that  had  it  charged  to  an  account? 
A.  There  was  a  certain  number.  I  don't  know  just  how 
many  there  were.  Q.  About  how  much  bread  would  you  put 
out  in  the  day  that  you  did  not  get  paid  for?  A.  Perhaps 
one  dollar,  something  like  that;  perhaps  not  that  much. 
Q.  Did  you  go  around  afterward  and  collect  that  money? 
A.  They  paid  me  every  week  or  two  or  three  days,  they  would 
hand  me  some  money  on  their  account.  Q.  And  you  kept  a 
record  of  that  in  a  book  that  you  provided  for  yourself? 
A.  I  have  a  book  at  home.  Q.  You  have  a  book  that  you  kept 
that  in?    A.  I  did;  yes." 

He  testified  that  at  the  end  of  each  week  he  had  to  repay 
more  or  less  money  to  Mr.  Easton  over  and  above  the  fifteen 
dollars.  He  testified  also  that  before  entering  into  Mr.  Eas- 
ton's  service  under  this  arrangement,  he  had  been  distribu- 
ting bread  for  another  bakery,  and  also  at  the  same  time  for 
Mr.  Easton,  and  that  at  that  time  the  arrangement  was  that 


Digitized  by 


Google 


326    Easton  v.  iNDusTRiAii  A.CC.  Commission.    [34  Cal.  App. 

he  was  to  pay  outright  for  the  bread  as  he  took  it  from  the 
bakery.  **Q.  When  you  went  to  work  for  Mr.  Easton,  you 
say  that  you  went  to  work  for  wages  t  A.  That  is  what  I 
took  to  be  wages.  Q.  You  are  quite  sure  that  the  arrange- 
ment was  not  that  your  profits  were  to  be  at  least  fifteen  dol- 
lars a  week  after  you  had  paid  for  the  bread  that  you  took 
outf  A.  No,  sir,  it  was  a  guarantee.  That  was  just  the 
words  he  said:  *I  will  guarantee  you  fifteen  dollars  a  week.'  " 

He  testified  that  at  the  time  he  was  working  for  the  two 
bakeries  above  referred  to,  buying  and  selling  their  bread, 
he  had  no  guarantee  whatever.  He  testified  that  he  had  regu- 
lar customers  to  whom  he  furnished  bread  under  the  earlier 
arrangement,  and  when  he  went  to  work  for  Mr.  Easton 
under  the  arrangement  in  question,  he  took  the  same  route. 
'*Q.  You  had  certain  regular  customers?  A.  I  did.  Also  I 
delivered  to  some  of  his  wholesale  trade — ^to  three  different 
stores.  Also  I  took  out  bread  to  some  of  his  retail  trade  on 
the  north  side  of  the  town  after  I  came  in  from  my  route. 
Q.  That  is  delivering  orders  that  came  into  the  shop?  A.  I 
suppose  so.  They  were  in  there  to  be  taken  out  and  I  took 
them  out.  .  .  .  Q.  So,  in  addition  to  doing  the  work  wherein 
you  stated  you  got  twenty  per  cent  for  the  goods  sold  by  you, 
you  also  worked  for  him  in  delivering  to  the  stores  for  himf 
A.  I  did.  Q.  Did  you  do  it  practically  every  morning!  A.  I 
would  not  swear  to  that,  that  I  delivered  it  every  morning, 
but  I  am  almost  sure  I  did,  because  after  I  started  in  I  did. 
.  .  .  Q.  Did  you  receive  any  extra  compensation  over  the 
twenty  per  cent?  A.  I  did  not.  Q.  When  you  delivered 
bread  for  him  on  his  retail  orders,  did  you  receive  any  com- 
pensation?   A.  I  did  not." 

Some  slips  were  introduced  in  evidence  on  which  are  re- 
corded in  pencil,  roughly,  the  amount  of  bread  received  daily 
by  applicant  and  the  amount  returned  for  which  credit  was 
given,  and  showing  the  amount  earned  on  that  date,  less 
twenty  per  cent,  and  as  the  entries  are  explained  by  the  wit- 
ness, they  seem  to  corroborate  his  statement  of  the  arrange- 
ment under  which  he  was  working.  He  testified  that  for  the 
week,  except  on  Saturday,  his  compensation,  computed  on  the 
twenty  per  cent  basis,  ran  from  two  dollars  and  forty  cents 
up  to  three  dollars  daily.  That  Saturday  was  his  best  day, 
and   on   that   day  the   balance   was   struck   for   the   week. 

Q.  And    the    amount    was    never    under    fifteen    dollars? 
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A.  Not  that  I  remember  of.  Q.  And  it  usually  exceeded  by 
A  few  dollars  fifteen  dollars  f  A.  Yes,  sir.  Q.  That  amount 
you  returned  to  your  employer,  Mr.  Eastont    A.  I  did." 

Dr.  L.  B.  Johnson,  who  was  the  attending  physician  while 
applicant  was  in  the  hospital,  testified  that  petitioner  visited 
the  hospital  several  times  to  see  applicant  and  to  inquire 
after  his  condition.  He  testified:  "Q.  Did  he  make  any 
statement  to  you  as  to  the  manner  of  employment  or  com- 
pensation or  regular  wages  paid  to  this  man,  Mr.  Sohnt 
A.  Yes,  he  told  me  that  he  worked  on  commission."  Objec- 
tion was  made  to  the  question  on  the  ground  that  it  was  a 
question  of  law,  but  it  was  claimed  to  be  admissible  as  a 
statement  made  by  the  petitioner  himself.  **Mr.  Dodge 
(Attorney  for  Petitioner) :  As  far  as  it  is  a  question  of  law, 
it  is  objected  to.  Referee:  You  will  answer  the  question, 
A.  He  told  me  that  he  worked  for  him  under  a  commission. 
I  don't  know  as  I  can  remember  the  exact  conversation,  but 
it  seemed  to  be  Mr.  Easton's  idea  that  it  was  a  commission 
basis.  It  was  something  about  his  furnishing  the  horse  and 
wagon,  etc.  Q.  Did  he  speak  to  you  about  guaranteeing  him 
a  certain  compensation  per  weekf  A.  No,  Mr.  Sohn  told  me 
that.  Q.  Did  he  speak  to  you  about  having  sent  Mr.  Sohn 
to  the  St.  Joseph's  Hospital!  A.  No,  I  don't  think  so.  I 
think  he  said  that  if  he  was  responsible,  he  would  pay  the  bills 
and  if  not,  he  would  not.  So  he  seemed  very  kindly  disposed 
toward  him  and  he  seemed  inclined  to  help  him  and  he  was 
solicitous  about  it.  He  did  not  offer  to  pay  the  bills  unless 
he  was  held  for  it  by  the  commission.  That  is  the  way  I 
understood  him." 

On  his  cross-examination,  applicant  testified  that  he  started 
out  in  the  morning  whenever  he  got  loaded  up  and  went  out 
on  his  old  route  and  Mr.  Easton  did  not  authorize  him  to  go  in 
any  particular  way;  that  he  came  back  whenever  he  pleased 
after  going  over  his  route  and  sold  bread  to  whomsoever  he 
wished  to  and  Easton  credited  him  with  all  bread  returned. 

Easton 's  testimony  was  in  effect  that  Sohn  came  to  him 
and  said  he  wanted  to  purchase  his,  witness',  goods  and  go 
out  and  sell  them,  and  that  the  arrangement  made  was  that 
Easton  was  to  give  Sohn  **  twenty  per  cent  on  the  retail  price 
and  five  per  cent  on  the  wholesale  stuff."  He  denied  that 
he  had  guaranteed  Sohn  fifteen  dollars  per  week  while  he 
was  working;  denied  that  he  had  ever  said  anything  to  Sohn 
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about  wages;  that  the  arrangement  ''was  strictly  a  buying  or 
selling  or  a  commission  matter  between'*  him  and  Sohn. 

The  fact  that  Sohn  chose  his  own  time  to  go  out  and  return 
and  was  not  directed  by  petitioner  where  to  go  or  to  whom 
to  sell  has  some  probative  force  but  is  not  conclusive  of  the 
relation  which  actually  existed,  nor  is  it  inconsistent  with  the 
claim  that  the  relation  was  that  of  employer  and  employee. 
The  same  may  be  said  of  the  arrangement  by  which  the  ap- 
plicant was  to  be  compensated  for  his  services.  The  circum- 
stance that  these  services  were  to  be  measured  by  a  per  cent 
of  the  retail  price  of  the  bread  sold  did  not  ''create  a  dis- 
tinct relationship  in  law"  {Cameron  v.  Pillsbury,  173  Cal. 
83,  [159  Pac.  149] ;  Brown  v.  Industrial  Accident  Commts- 
sion,  174  Cal.  457,  [163  Pac.  664] ) ;  and  while  in  the  cases 
cited  there  were  other  circumstances  tending  to  establish 
the  relation,  the  principle  was  announced  that  the  fact  of 
compensation  being  fixed  by  the  amount  of  the  goods  or  lots 
sold  did  not  in  itself  create  the  relationship  of  independent 
contractor. 

As  was  said  in  Cameron  v.  PUlsbury,  supra:  "It  is  not  an 
uncommon  thing  for  retail  merchants,  for  laundrymen,  and 
the  like  to  pay  a  commission  to  the  drivers  of  their  delivery 
wagons  for  all  new  business  which  they  bring  in.  It  has 
never  been  held  that  this  circumstance  creates  a  distinct  re- 
lationship in  law.*'  Paying  for  services  by  a  commission  is 
frequently  but  a  means  of  admeasuring  compensation.  We 
must  in  the  present  case  assume  as  the  fact,  for  applicant  so 
testified,  that  he  was  to  receive  and  was  guaranteed  fifteen 
dollars  per  week  for  his  services.  It  appeared  by  the  testi- 
mony of  applicant  that  he  performed  duties  other  than  of 
selling  the  bread;  that  he,  by  direction  of  petitioner,  deliv- 
ered bread  to  the  latter 's  wholesale  customers  and  to  some 
of  his  retail  customers  which,  while  part  of  the  services  ren- 
dered, were  not  compensated  except  by  the  payment  of  the 
fifteen  dollars  per  week  wage. 

Applicant  had  previously  performed  for  petitioner  this 
same  kind  of  service  and  petitioner  knew  what  he  could  do 
and  applicant  knew  what  was  expected  of  him  in  order  to 
earn  the  promised  wage.  It  is  fair  to  assume,  and  the  evi- 
dence warrants  the  assumption,  that,  while  petitioner  did  not 
direct  applicant  in  the  performance  of  the  service,  it  was 
mutually  understood  that    applicant  surrendered  his  entire 
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tiine  to  the  service  being  performed.  It  is  not  reasonable 
to  suppose  that  petitioner  would  guarantee  payment  of  fifteen 
dollars  per  week  on  any  other  assumption. 

It  is  contended  that  the  terms  "employer**  and  ''em- 
ployee/' as  defined  by  sections  13  and  14  of  the  act,  and  as 
held  by  the  commission  in  McCoy  v.  KUpatrickf  volume  1, 
page  601,  of  the  Industrial  Accident  Commission  Beports, 
import  the  relation  of  master  and  servant,  and  that  the  evi- 
dence herein  does  not  measure  up  to  the  definition  of  the  terms 
** master"  and  "servant,"  as  defined  by  section  2009  of  the 
Civil  Code,  which  reads  as  follows:  "A  servant  is  one  who  is 
employed  to  render  personal  service  to  his  employer,  other- 
wise than  in  the  pursuit  of  an  independent  calling,  and  who 
in  such  service  remains  entirely  under  the  control  and  direc- 
tion of  the  latter,  who  is  called  his  master."  Beyond  dispute, 
Sohn  was  employed  to  render  personal  service  to  his  employer 
in  undertaking  to  sell  his  employer's  bread  for  a  fixed  com- 
pensation per  week.  Just  why  the  bread  was  billed  to  him 
at  retail  prices  and  a  weekly  settlement  was  made  is  not  fully 
explained.  It  might  have  well  been  for  the  purpose  of  find- 
ing whether  Sohn  was  earning  daily  or  weekly  the  pay  guar- 
anteed and  thus  to  determine  whether  it  was  a  profitable 
arrangement  for  the  master.  We  do  not  think  the  section  of 
the  code,  in  applying  it  to  the  administration  of  the  Work- 
men's Compensation  Act,  should  be  construed  to  mean  that 
Sohn  was  not  a  servant  because  his  master  did  not  specifically 
control  his  movements  in  making  sales  of  the  bread.  Sohn 
was  not  only  to  receive  the  bread  and  sell  it  but  was  to  report 
daily  and  turn  in  any  earnings  in  excess  of  two  dollars  and 
fifty  cents  per  day,  which  was  the  daily  pay  at  fifteen  dollars 
per  week  of  six  working  days,  and  he  was  to  report  Saturday 
night  and  settle  up  for  the  week's  sales  and  to  receive  what- 
ever was  due  of  his  weekly  wage  of  fifteen  dollars.  In  the 
course  of  this  particular  service  he  was  also  to  make  deliveries 
to  wholesale  customers  and  to  retail  customers  who  made  pur- 
chase at  petitioner's  store. 

We  think  the  evidence  sufficient  to  justify  the  findings  and 
to  show  that  the  relation  existing  between  petitioner  and  ap- 
plicant was  that  of  employer  and  employee. 

The  award  is  affirmed. 

Burnett,  J.,  and  Hart,  J.,  concurred. 
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A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  September  11,  1917. 


[Civ.  No.  2235.     Second  Appellate  District.^July  18,  1917.] 

J.  V,    TERRY,    Respondent,    v.    SOUTHERN    PACIFIC 
COMPANY    (a   Corporation),   Appellant. 

Neguoence — ^Personal  Injuries — Federal  Employers'  Llibility  Act 
— ^Jurisdiction  of  State  Courts. — A  state  court  may  take  jurisdic- 
tion of  an  action  for  damages  for  personal  injuries  under  the  Fed- 
eral Employers'  liiability  Act^  as  well  as  an  action  under  the  state 
law. 

Id. — AonoN  in  State  Court— Pleading — Interstate  Commerce. — ^If  a 
carrier  engaged  both  in  interstate  and  intrastate  commercei  when 
sued  in  a  state  court,  desires  to  invoke  the  federal  statute  for  its 
protection,  such  option  may  be  exercised  by  specially  pleading  such 
fact,  and  in  the  absence  of  such  a  pleading  it  will  be  presumed  that 
the  work  performed  by  the  plaintiff  was  intrastate  and  not  inter- 
state. 

Id. — Interstate  Work— Evidence — ^Absence  of  Issue. — ^In  an  action 
against  a  railroad  company  for  damages  for  personal  injuries  re- 
ceived by  a  night  foreman  of  boilermakers  in  the  yards  of  the  com- 
pany, where  there  was  no  plea  offered  that  the  work  in  which  the 
plaintiff  was  engaged  was  interstate  commerce,  the  defendant  is  not 
entitled  to  introduce  evidence  that  the  plaintiff  was  thus  engaged 
under  the  issue  of  assumption  of  risk  which  is  available  under  the 
federal  statute. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Curtis  D.  Wilbur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Henry  T.  Gage,  W.  I.  Foley,  and  W.  L  Gilbert,  for  Appel- 
lant 

B.  B.  Drake,  for  Respondent 

JAMES,  J. — ^An  appeal  was  taken  herein  from  the  judg- 
ment entered  in  favor  of  the  plaintiff  and  from  an  order 
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denying  to  the  defendant  a  new  trial.  Plaintiff  sued  to  re- 
cover damages  for  personal  injuries  alleged  to  have  been  sus- 
tained while  he  was  employed  by  the  defendant  corporation. 
He  charged  in  his  complaint  that  the  defendant  was  negli- 
gent in  failing  to  place  guards  and  lights  about  a  ''transfer- 
pit"  into  whichplaintiff  fell  while  at  work  during  the  night- 
time. Defendant  admitted  the  employment  of  the  plaintiff. 
That  the  plaintiff  suffered  the  injuries  complained  of  was 
denied  in  the  answer.  It  was  alleged  affirmatively  that  the 
plaintiff  failed  to  use  ordinary  care  and  was  himself  guilty 
of  negligence  by  which  his  alleged  injuries  were  produced. 
It  was  then  alleged  in  defense  that  plaintiff's  own  negligence 
contributing  to  produce  his  injuries  "was  not  slight  in  com- 
parison with  gross  negligence,  if  any,  of  this  defendant ;  and 
that  if  this  defendant  was  guilty  of  any  negligence  whatever 
in  the  premises,  the  said  plaintiff  was  guilty  of  equal  negli- 
gence at  least,  directly  and  proximately  causing  and  con- 
tributing to  said  accident."  There  followed  in  the  answer  a 
further  special  plea  that  the  accident  was  caused  through  a 
risk  incident  to  the  business  in  which  the  plaintiff  was  em- 
ployed, which  risk  was  one  which  was  assumed  by  the  plain- 
tiff. The  jury  assessed  damages  in  plaintiff's  favor  in  the 
sum  of  three  thousand  five  hundred  dollars.  Plaintiff  testi- 
fied that  he  was  working  at  the  time  he  suffered  the  injuries 
complained  of  as  night  foreman  of  boilermakers  in  the  yards 
of  the  defendant  corporation  in  Los  Angeles ;  that  in  passing 
between  the  boiler-shop  and  machine-shop,  across  or  about  a 
transfer-table  used  for  the  purpose  of  distributing  locomo- 
tives in  the  shops,  he  slipped  and  fell  into  the  pit  which  was 
at  the  sides  of  the  transfer-table;  that  there  was  no  other 
way  of  crossing  the  pit  except  in  the  manner  then  used  by 
him.  He  further  testified  that  several  men  had  fallen  into 
the  pit  before  and  that  he  (the  plaintiff)  had  at  different 
times  called  attention  of  his  superior  to  the  conditions  and 
had  urged  that  there  be  some  lights  provided  in  order  that 
accidents  might  be  avoided.  He  did  not  testify  that  there 
was  any  promise  to  erect  lights.  On  cross-examination  he 
was  asked  particularly  to  describe  the  general  conditions  of 
the  place  as  they  were  at  the  time  of  the  accident.  In  re- 
sponse to  questions  he  testified  that  there  were  engines  lined 
up  all  about  the  shop  and  pit — passenger  engines  and  freight 
engines.    He  said:  ''Any  engine  that  was  supposed  to  be 
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repaired.  All  engines  under  repair  were  moved  by  this 
transfer-pit  and  transfer-track  engines  not  in  operation,  all 
engines  under  repair  were  transferred  back  and  forth  over 
the  pit."  This  question  was  then  asked:  "Those  included 
passenger  engines  used  outside  of  Los  Angeles  and  outside 
of  this  state  T'  There  was  an  objection  that  the  question 
asked  for  immaterial  matter,  which  objection  being  overruled, 
the  witness  answered:  *'I  will  answer  any  engine  brought 
in  the  shop  to  be  repaired,  no  matter  where  it  came  from, 
was  transferred  back  and  forth;  whether  they  were  local  or 
through  passenger."  The  defendant  called  as  a  witness 
Patrick  Sheedy,  its  superintendent  of  motive  power.  This 
witness  was  asked  particularly  as  to  the  kind  of  repair  work 
which  was  done  at  the  shops  where  the  plaintiff  was  em- 
ployed ;  the  purpose  of  the  defendant  being  to  show  that  the 
business  there  transacted  was  all  connected  with  interstate 
commerce.  This  line  of  testimony  was  objected  to,  and  the 
court  at  one  point  suggested  that  it  might  be  admitted  by 
agreement  and  they  might  "check  up"  on  the  law  later. 
Sheedy  described  the  character  of  work  done  at  the  railroad 
shops:  He  first  said  that  it  was  interstate  business  entirely 
unless  some  outside  party  wanted  work  done,  which  was  often 
the  case ;  that  the  transfer-table  was  used  for  the  purpose  of 
transferring  engines  used  on  interstate  trains  to  the  repair- 
shops.  While  he  gave  it  as  his  conclusion  that  the  business 
of  the  shops  was  all  connected  with  interstate  trafiic,  on  cross- 
examination  he  said:  "Interstate  commerce  is  traffic  between 
two  states.  As  to  in  what  sense  this  table  can  be  traffic  be- 
tween two  states,  it  handles  equipment  used  for  that  pur- 
pose. They  can  be  run  over  it.  It  stays  where  it  is  all  the 
time  and  does  not  go  with  the  train  into  another  state.  We 
use  it  on  all  equipment  of  the  company.  We  have  divisions 
that  don't  go  into  another  state  and  going  to  Sacramento  is 
not  in  another  state.  If  we  run  a  train  to  Sacramento  and 
got  broken  equipment  we  would  use  that  table  on  that  engine. 
We  use  it  on  the  San  Francisco  line  engines."  The  other 
testimony  introduced  had  to  do  particularly  with  the  question 
of  the  character  of  the  injuries  suffered  by  the  plaintiff, 
which  testimony  tended  to  create  a  conflict  in  the  evidence. 
As  to  that  matter  no  question  is  here  presented,  for  it  is  con- 
C^ed  that  th^  verdict  of  the  jury  is  conclusive. 
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The  chief  propositions  upon  which  appellant  relies  for  a 
reversal  depend  altogether  upon  whether  under  the  issues 
made  in  the  case  the  rules  governing  the  right  of  recovery 
are  those  attending  the  application  of  the  Federal  Employers' 
Liability  Act  or  those  prescribed  by  the  statutes  of  this  state. 
There  is  no  dispute,  and  the  proposition  seems  to  be  con- 
ceded, that  a  state  court  may  take  jurisdiction  of  an  action 
for  damages  under  the  Federal  Employers'  Liability  Act,  as 
well  as  an  action  under  the  state  law.  The  alleged  injuries 
suffered  by  the  plaintiff  were  caused  on  the  fourteenth  day  of 
June,  1913,  at  which  time  the  statute  of  this  state  denied  to 
a  defendant  a  defense  based  upon  any  alleged  assumption  of 
risk  by  its  employee,  and  also  provided  that  the  contributory 
negligence  of  an  employee  "shall  not  bar  a  recovery  therein 
where  his  contributory  negligence  was  slight  and  that  of  the 
employer  was  gross,  in  comparison,  but  the  damages  may  be 
diminished  by  the  jury  in  proportion  to  the  amount  of  negli- 
gence attributable  to  such  employee.  ..."  (Stats.  1911, 
p.  796.)  It  is  admitted  that  under  the  federal  statute  the 
doctrine  of  assumption  of  risk  was  available  to  its  fullest  ex- 
tent in  defense  of  an  action  by  an  employee  against  his  em- 
ployer. Appellant  offered  instructions,  which  were  refused 
by  the  courts  first  to  advise  the  jury  that  the  work  in  which 
the  respondent  was  engaged  at  the  time  he  suffered  his  alleged 
injuries  was  service  relating  to  interstate  commerce;  second, 
that  the  risk  of  the  injuries  suffered  was  assumed  by  respond- 
ent as  an  incident  to  his  contract  of  employment.  Respond- 
ent's answer  to  the  offered  instructions  is,  first,  that  no  issue 
was  raised  as  to  the  work  being  interstate  work ;  second,  that 
fhe  defense  of  assumption  of  risk  was  insufficiently  pleaded. 
If  respondent's  first  proposition  is  to  be  sustained,  then  the 
second  needs  no  discussion.  As  we  have  before  suggested, 
there  was  no  question  made  but  that  the  state  court  had  juris- 
diction of  the  action  whether  it  was  governed  by  the  provi- 
sions of  the  federal  act  or  those  of  this  state.  This  being 
true,  it  has  been  held,  and  we  think  with  the  best  of  reasons, 
that  if  a  defendant  engaged  both  in  interstate  and  intrastate 
commerce,  when  sued  in  a  state  court,  desires  to  invoke  the 
federal  statute  for  its  protection,  such  option  may  be  exer- 
cised by  specially  pleading  that  matter;  that  in  the  absence 
of  such  a  pleading  it  will  be  presumed  that  the  work  per- 
formed by  the  plaintiff  was  intrastate  and  not  interstate, 
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**Nor  do  we  think  there  was  error  in  striking  the  evidence 
tending  to  show  that  plaintiff  was  at  the  time  he  received  the 
injury  engaged  in  interstate  commerce.  The  fact  that  he  was 
so  engaged  had  not  been  alleged  in  the  petition  nor  asserted 
in  the  answer;  so  that  whether  he  was  so  engaged  was  not 
in  issue.  As  argued,  it  is  not  necessary  to  plead  the  statutes 
of  the  United  States;  but,  to  invoke  their  benefit,  facts  ren- 
dering these  applicable  should  be  pleaded.  All  essential 
under  the  state  law  was  proof  that  the  injury  was  received 
because  of  the  negligence  of  the  company  in  the  use  or  opera- 
tion of  its  railway  within  the  state,  for  until  the  contrary 
was  made  to  appear  it  will  be  presumed  to  have  been  engaged 
in  intrastate  commerce.  The  evidence  was  rightly  excluded." 
{Bradbury  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  149  Iowa,  51,  [40 
L.  R.  A.  (N.  S.)  684,  128  N.  W.  1].)  There  being  no  plea 
offered  in  this  case  that  the  work  the  employee  was  engaged 
in  was  interstate  commerce,  defendant  was  not  entitled  to 
introduce  evidence  supporting  such  an  issue.  The  evidence 
was  not  received  without  objection  so  as  to  entitle  appellant 
to  argue  that  a  mutually  assumed  issue  is  sustainable  with- 
out pleading.  Assuming  that  the  plea  of  assumption  of  risk 
was  a  good  plea  in  so  far  as  it  presented  ultimate  facts  on 
such  an  issue,  this  plea  could  not  be  made  to  take  the  place 
of  the  necessary  pleading  of  the  matter  last  referred  to.  The 
evidence  which  it  is  claimed  was  admitted  as  showing  that 
the  risk  was  assumed  and  also  that  an  issue  was  assumed 
as  to  that  matter  was  evidence  all  competent  to  be  shown 
for  the  purpose  of  measuring  the  conduct  of  the  respondent 
at  the  time  he  suffered  his  injuries  in  the  determination  of 
the  question  as  to  whether  he  alone  was  then  at  fault.  His 
familiarity  with  the  premises  and  knowledge  of  the  danger- 
ous conditions  surrounding  them  were  all  facts  pertinent  to 
be  considered  by  the  jury  in  passing  upon  the  question  as  to 
whose  negligence  caused  the  injuries,  wholly  aside  from  any 
consideration  of  the  plea  of  assumption  of  risk.  If  we  were 
to  lay  aside  our  conclusions  as  just  announced  and  concede 
that  the  issue  of  assumed  risk  was  properly  before  the  jury, 
it  is  apparent  from  the  record  that  there  was  no  testimony 
whatsoever  tending  to  show  what  particular  work  plaintiff 
was  employed  in  at  the  time — ^whether  interstate  or  intrastate. 
The  testimony  went  to  the  character  of  the  business  being 
done  at  the  shops  and  that  testimony  showed  that  such  busi- 
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ness  was  of  a  mixed  kind — ^that  both  interstate  and  intrastate 
repair  work  and  some  ** outside  work"  was  there  performed. 
We  do  not  understand  it  to  be  the  law  that  merely  because 
the  greater  amount  of  business  which  a  carrier  is  doing  at  the 
time  happens  to  be  interstate,  its  liability  is  determined  ac- 
cordingly under  the  federal  statute;  but  the  test  rather  is, 
what  particular  work  is  the  employee  then  engaged  in,  as 
referable  to  the  two  classes,  interstate  or  intrastate?  This 
court  gave  some  consideration  to  that  question  in  Smith  v. 
Industrial  Ace.  Comm.,  26  Cal.  App.  560,  [147  Pac.  600], 
and  we  cite  Zikos  v.  Oregon  Ry.  &  Nav,  Co.,  179  Fed.  893 ; 
Hoioard  v.  lUiTiois  Central  R.  R.  Co,,  207  U.  S.  463,  [52 
L.  Ed.  297,  28  Sup.  Ct.  Rep.  141] ;  Southern  Pacific  Co,  v. 
Paishury,  170  Cal.  782,  [L.  R.  A.  1916E,  916,  151  Pac.  277]. 
The  latter  decision  is  cited  by  appellant  as  being  in  full  ac- 
cord with  its  view  of  the  law,  but  a  careful  reading  of  it, 
in  connection  with  Zikos  v.  Oregon  Ry,  dk  Nav,  Co.,  179  F'd. 
893,  leads  us  apart  from  rather  than  toward  an  agreement 
with  that  contention.  It  will  have  been  noted  that  the  ap- 
pellant, in  addition  to  its  pica  of  assumption  of  risk,  which 
was  inapplicable  under  the  state  law,  did  very  fully  plead 
the  defense  under  the  state  statute  of  the  contributory  neg- 
ligence of  the  plaintiff  and  as  to  the  character  or  quantity  of 
that  negligence  as  compared  with  any  negligence  of  the  de- 
fendant. It  is  evident  that  the  pleader  intended  fully  to 
avail  himself  of  the  defenses  under  the  state  statute.  That 
the  attempt  to  establish  matters  not  available  under  the  Cali- 
fornia law  as  it  existed  at  the  time  failed  by  reason  of  the 
imperfections  pointed  out,  we  are  fully  convinced. 
The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  September  13,  1917,  and  the  follow- 
ing opinion  then  rendered  thereon : 

THE  COURT.— The  application  for  a  hearing  in  this 
court  after  decision  by  the  district  court  of  appeal  of  the 
second  appellate  district  is  denied. 

We  deem  it  proper  to  say  that  we  base  our  denial  upon  the 
last  ground  stated  in  the  opinion  of  the  district  court  of 
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appeal,  viz.,  that  it  is  apparent  from  the  record  ^'that  there 
was  no  testimony  whatsoever  tending  to  show  what  particular 
work  plaintiff  was  employed  in  at  the  time — ^whether  inter* 
state  or  intrastate."  We  are  in  entire  accord  with  what  is 
said  by  the  district  court  of  appeal  on  this  point. 

We  are  not  to  be  taken  as  intimating  any  opinion  as  to  what 
the  situation  would  have  been  if,  notwithstanding  the  absence 
of  any  issue  as  to  the  character  of  the  work  made  by  the 
pleadings,  there  had  nevertheless  been  evidence  tending  to 
show  that  the  plaintiff,  at  the  time  of  the  accident^  was 
engaged  in  interstate  commerce  work. 


[Crim.  No.  B96.    Third  AppeDate  District— Jnlj  18,  1917.] 
THE  PEOPLE,  Eespondent,  v.  E.  E.  LENSEN,  Appellant. 

GuinNAL  Law — Gband  Jubt  of  Both  Sexes — Inyaliditt  ov  Indict- 
ment.— ^An  indictment  found  bj  a  grand  jury  composed  of  eleven 
men  and  eight  women  was  not  an  indictment  found  as  prescribed 
hj  law  within  the  meaning  of  section  995  of  the  Penal  Code,  prior 
to  the  statute  approved  Maj  29,  1917,  by  which  the  various  sec- 
tions of  the  Code  of  Civil  Procedure  relating  to  jurors  were  so 
amended  as  to  render  women  competent  to  act  both  as  grand  jurors 
and  trial  jurors,  and  also  to  sit  upon  juries  of  inquest. 

APPEAL  from  an  order  of  the  Superior  Court  of  Modoc 
County  denying  a  new  trial.    Clarence  A.  Raker,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Jamison  &  Wylie,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  Chas.  Jones,  Deputy 
Attorney-General,  for  Eespondent. 

CHIPMAN,  P.  J.— The  defendant  is  charged  by  indictment 
with  having  sold  alcoholic  liquors  in  violation  of  the  statute. 
On  his  arraignment,  he  filed  a  motion  to  set  aside  the  indict- 
ment upon  the  ground  that  the  grand  jury  that  found  and 
presented  the  indictment  was  not  a  legal  errand  jury,  in  that 
it  was  composed  of  only  eleven  men;  that  is  to  say,  it  was 
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composed  of  eleven  men  and  eight  women^  and  that  twelve 
men  did  not  concnr  in  finding  the  indictment. 

He  was  tried  by  a  jury  and  convicted,  filed  his  motion  for 
a  new  trial,  which  was  overruled,  and  was  sentenced  to  pay 
a  fine  of  four  hundred  dollars.  It  is  now  specified  as  error : 
(1)  That  the  court  overruled  defendant's  motion  to  set  aside 
the  indictment;  (2)  that  there  was  no  evidence  presented  by 
the  prosecution  to  the  jury  that  the  alleged  beer  which  the 
defendant  was  charged  with  selling  contained  in  excess  of  one 
per  cent  of  alcohol. 

We  do  not  think  it  necessary  to  notice  other  than  the  first 
assignment  of  error.  At  the  time  this  indictment  was  found, 
section  192  of  the  Code  of  Civil  Procedure  read  as  follows: 
''A  grand  jury  is  a  body  of  men,  nineteen  in  number,  re- 
turned in  pursuance  of  law,  from  the  citizens  of  a  county,  or 
dly  and  county,  before  a  court  of  competent  jurisdiction, 
and  sworn  to  inquire  of  public  offense  committed  or  triable 
within  the  county,  or  city  and  county." 

Since  the  first  statutory  enactment  in  1863  defining  a  grand 
jury,  the  law  has  remained  unchanged.  A  **jury"  is  defined 
by  section  190  of  the  Code  of  Civil  Procedure  to  consist  of  a 
body  of  men." 

Section  990  of  the  Penal  Code  provides  that  the  defendant 
may,  upon  his  arraignment,  move  to  set  aside  the  indictment, 
and  by  section  995  of  the  Penal  Code  it  is  provided  that  the 
indictment  must  be  set  aside  by  the  court  in  which  the  de- 
fendant is  arraigned:  **  (1)  Where  it  is  not  found,  indorsed, 
and  presented  as  prescribed  in  this  code."  Unless  it  can  be 
said  that  in  the  enactment  of  these  provisions  of  law  it  was 
intended  that  women  should  be  regarded  as  qualified  to  act 
as  members  of  a  grand  jury,  we  cannot  hold  that  an  indict- 
ment presented  by  women  or  by  twelve  members  of  a  grand 
jury,  one  of  said  twelve  necessarily  being  a  woman,  would  be 
an  indictment  ** found"  as  prescribed  by  law. 

'*A  jury  is  a  body  of  men  summoned  and  sworn  to  decide 
on  the  facts  in  issue  at  the  trial."  (Hunnel  v.  State,  86  Ind. 
431,  434.) 

'*A  jury  is  a  body  of  men  temporarily  selected  from  the 
qualified  inhabitants  of  a  particular  district,  and  invested 
with  power  (1)  to  present  or  indict  a  person  for  a  public 
offense.  ..."  (Ann.  Codes  &  Stats.  [Dr.]  1901,  par.  959; 
Ballinger's  Ann.  Codes  &  Stats.  [Wash.]  1897,  par.  4730.) 

84  Oal.  App. — 22 
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**  Forsyth  in  his  History  of  Trial  by  Jury,  published  in 
1852,  says:  'The  distinctive  characteristic  of  the  system  is 
this :  That  the  jury  consists  of  a  body  of  men  taken  from  the 
community  at  large,  summoned  to  find  the  truth  of  disputed 
facts.'  "  (Hopkins  v.  NashvUle,  G.  &  St.  L.  B.  B.,  96  Tenn. 
409,  [32  L.  E.  A.  354,  34  S.  W.  1029,  1031].) 

**  Trial  by  jury  is  by  twelve  free  and  lawful  men,  who  are 
not  of  kin  to  either  party,  for  the  purpose  of  establishing  the 
truth  of  the  matter  in  issue."  (Smith  v.  Times  Pub.  Co,,  178 
Pa.  St.  481,  [35  L.  R.  A.  819,  36  Atl.  296,  297].) 

"  'Jury,'  as  the  term  is  used  in  the  clause  of  the  Constitu- 
tion providing  that  the  right  of  trial  by  jury  shall  not  be 
denied,  'means  twelve  competent  men,  who  are  free  from  all 
ties  of  consanguinity,  and  all  other  relations  that  would  tend 
to  make  them  dependent  on  either  party.  It  means  twelve 
men  who  are  not  interested  in  the  event  of  a  suit  and  who 
have  no  such  bias  or  prejudice  as  would  render  them  partial 
towards  either  party.'  "     (State  v.  McClear,  11  Nev.  39,  46.) 

"The  terms  'jury'  and  'trial  by  jury'  are,  and  for  ages 
have  been,  well  known  in  the  meaning  of  the  law.  They  were 
used  at  the  adoption  of  the  Constitution,  and  always,  it  is 
believed,  before  that  time,  and  almost  always  since,  in  a  single 
sense.  A  jury  for  the  trial  of  a  cause  is  a  body  of  twelve 
men,  described  as  being  upright,  well  qualified,  and  lawful 
men,  disinterested  and  impartial,  not  of  kin  or  personal  de- 
pendents of  either  of  the  parties,  etc."  (Dennee  v.  McCoy, 
4  Ind.  Ter.  233,  237,  [69  S.  W.  858,  860].) 

From  the  earliest  period  in  the  history  of  the  common  law, 
juries,  grand  and  petit,  have  been  composed  exclusively  of 
men.  In  speaking  of  challenges  to  the  polls  which  were,  by 
Coke,  reduced  to  four  heads  as  mentioned  by  Blackstone,  one 
of  these  was  on  account  of  incompetency  (propter  defeo 
turn),  Mr.  Blackstone  said:  "Under  the  word  ^Jiom^/  also, 
though  a  name  common  to  both  sexes,  the  female  is,  however, 
excluded,  propter  defectum  sexus  (because  not  of  the  male 
sex) ;  except  when  a  widow  feigns  herself  with  child,  in  order 
to  exclude  the  next  heir,  and  a  supposititious  birth  is  suspected 
to  be  intended ;  then  upon  the  writ  de  ventre  inspiciendo  (of 
inspecting  pregnancy),  a  jury  of  women  is  to  be  impanelled 
to  try  the  question,  whether  with  child  or  not,"  (2  Cooley'a 
Blackstone,  4th  ed.,  p.  1123.)  The  grand  assize  was  chosen 
by  the  sheriff's  selecting  four  knights,  who  in  turn  selected 
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twelve  others  to  serve  with  them,  **and  these,  all  together, 
form  the  grand  assize,  or  great  jury,  which  is  to  try  the  mat- 
ter of  right,  and  must  now  consist  of  sixteen  jurors."  (Id., 
p.  1115.) 

Blackstone  defines  an  indictment  to  be  ''a  written  accusa- 
tion .  .  .  presented  upon  oath  by  a  grand  jury''  to  consist  of 
** twenty-four  good  and  lawful  men  of  the  county."  (Id. 
p.  1453.) 

Mr.  Justice  Field,  while  on  circuit,  gave  an  extended  charge 
frequently  referred  to  as  an  admirable  statement  of  the  func- 
tions of  a  grand  jury.  Among  other  things,  he  said:  **No 
person  shall  be  required,  according  to  the  fundamental  law 
of  the  country,  except  in  the  cases  mentioned,  to  answer  for 
any  of  the  higher  crimes,  unless  this  body,  consisting  of  not 
less  than  sixteen,  nor  more  than  twenty- three  good  and  law- 
ful men,  selected  from  the  body  of  the  district,  shall  de- 
clare," etc.  (Charge  to  Grand  Jury,  2  Sawy.  667,  [Fed. 
Cas.  No.  18,255],  cited  in  note,  2  Jones'  Blackstone,  p.  2525.) 

Section  7  of  the  Penal  Code,  in  defining  the  senses  in  which 
words  are  used  in  that  code,  provides  that  '*  words  used  in 
the  masculine  gender  include  the  feminine  and  neuter,"  and 
the  other  codes  have  similar  provisions.  We  do  not  think 
the  word  *'men,"  as  found  in  the  sections  above  referred  to, 
is  used  in  its  generic  sense,  and  hence  was  intended  to  include 
women,  as,  for  example,  the  word  *' horse"  at  common  law- 
was  held  to  include  '*mare,"  and  as  held  in  People  v.  Pico, 
62  Cal.  50. 

**The  English  Representation  of  the  People  Act,  1867, 
giving  the  franchise  to  every  man  possessed  of  a  certain  quali- 
fication, did  not  enfranchise  women.  Although  by  the  statute 
13  &  14  Vict.,  c.  21,  par.  4,  it  was  enacted  that  *in  all  acts, 
words  importing  the  masculine  gender  shall  be  deemed  and 
taken  to  include  females,'  the  word  man,  in  the  ordinary  and 
popular  sense  of  words,  is  used  in  contradistinction  to  the 
word  'woman.'  Chorlion  v.  Lin^/s,  L.  R.  4  C.  P.  374."  (19 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  pp.  705,  706.) 

When  the  statute  was  enacted  defining  the  terms  "jury"  or 
** jurors,"  or  the  persons  qualified  to  act  in  finding  indict- 
ments, and  mentioning  such  persons  as  '*men,"  the  statute 
carried  with  it  the  implication  that  they  should  be  males,  for 
such  was  then  the  common  law  that  women  were  incompetent 
to  act  as  jurors. 
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Mr.  Justice  Turner,  in  Harland  v.  Territory,  3  Wash.  Ter. 
131,  [13  Pac.  453],  held  that  this  implication  arose  even 
where  the  code  declared  all  ** qualified  electors"  as  competent 
to  serve  as  grand  jurors,  and  the  code  also  made  females  of 
like  age  with  males  qualified  electors. 

The  question  has  been  removed  from  the  field  of  contro- 
versy by  the  recent  statute,  approved  May  29,  1917,  [Stats. 
1917,  p.  1282],  by  which  the  various  sections  of  the  Code  of 
Civil  Procedure  relating  to  jurors  are  so  amended  as  to  ren 
der  women  competent  to  act  both  as  grand  jurors  and  trial 
jurors,  and  also  to  sit  upon  juries  of  inquest.  By  section  7 
of  the  act,  it  is  made  the  duty  of  the  superior  court  in  each 
of  the  counties  of  the  state,  in  making  an  order  designating 
the  estimated  number  of  grand  and  trial  jurors  for  the  year, 
to  make  the  selections  ''of  men  and  women  suitable  and  com- 
petent to  serve  as  jurors,"  etc.  The  question  now  here  must, 
of  course,  be  decided  with  reference  to  the  statute  law  hereto- 
fore existing. 

The  order  denying  defendant's  motion  for  a  new  trial  is 
reversed,  with  direction  to  grant  the  motion  to  set  aside  the 
indictment 

Burnett,  J.,  and  Hart,  J.,  concurred. 


[Civ.  No.  1636.    Third  AppeUato  District.— July  19,  1917.] 

JOE  KEITH,  Appellant,  v.  C.  L.  EAMSEY,  as  Auditor  of 
the  County  of  Lassen,  Bespondent. 

Public  Officers— Incbease  of  Compensation — Constables. — The  pro- 
visions of  section  9  of  article  XI  of  the  Constitution,  prohibiting 
an  increase  in  the  compensation  of  countj,  citj,  town,  or  municipal 
officers,  are  applicable  to  township  eonstables. 

£d.— Amendment  of  Code  Pbovisions — Inappucabilitt  to  Incum- 
bents.— ^The  amendment  of  1915  to  section  4281  of  the  Political 
Code  increasing  the  compensation  of  certain  county  officers  and 
changing  the  compensation  of  constables  from  fees  to  salary,  in  view 
of  the  absence  of  any  declaration  that  it  was  intended  thereby  that 
there  should  be  any  increase  in  the  compensation  of  constables,  wiU 
be  presumed  to  be  intended  to  have  a  uniform  operation,  and  not 
intended  to  apply  to  any  of  the  officers  therein  mentioned  during 
their  current  terms  of  office. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Las- 
8en  County.    H.  D.  Burroughs,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Qrover  C.  Julian,  for  Appellant. 

J.  A.  Pardee,  District  Attorney,  and  J.  E.  Pardee,  for  Re- 
spondent. 

CHIPMAN,  P.  J.— Plaintiflf  was  on  the  eighteenth  day  of 
October,  1915,  appointed  constable  of  number  3  township, 
Lassen  County,  to  serve  an  unexpired  term  of  that  office 
which  commenced  on  the  first  Monday  in  January,  1915.  At 
the  commencement  of  the  term,  constables  were  compensated 
by  the  fee  system  as  provided  in  section  4281  of  the  Political 
Code  amended  in  1913  (Stats.  1913,  p.  1226).  At  the  session 
of  the  legislature  in  1915,  said  section  was  amended  by  fixing 
the  salary  of  the  constables  in  Lassen  County  at  twenty-five 
dollars  per  month.  Plaintiff  made  demand  upon  the  county 
auditor  for  payment  of  salary  as  provided  by  the  section  as 
amended  in  1915,  but  warrant  was  refused.  Thereupon,  plain- 
tiff brought  his  action  in  mandamus  against  the  said  auditor 
in  the  superior  court  of  Lassen  County  and  judgment  went  in 
favor  of  defendant.  Plaintiff  thereupon  appealed  to  this 
court  and  now  contends:  (1)  That  the  office  of  constable  is  a 
township  office  and  that  the  constitutional  inhibition  of  article 
XI,  section  9,  does  not  apply  thereto;  and  (2)  that  the  change 
from  fee  to  salary  does  not  constitute  an  increase  in  com- 
pensation. 

In  support  of  the  first  point  it  is  contended  that  said  sec- 
tion 9  of  article  XI  of  the  Constitution  prohibits  an  increase 
in  the  compensation  of  county,  city,  town,  or  municipal  offi- 
cers, but  does  not  apply  to  constables,  for  the  reason  that  they 
are  neither  county,  city,  town,  nor  municipal  officers.  This 
question  was  raised  in  the  case  of  Cox  v.  Jerome,  31  Cal.  App. 
97,  [159  Pac.  884],  and  was  decided  adversely  to  appellant's 
contention.  The  court  there  said:  ''In  cases  in  which  the 
question  as  to  the  right  to  increase  the  compensation  of  jus- 
tices or  constables  was  involved,  and  there  have  been  several, 
it  has  never  been  denied  that  the  provisions  of  section  9  of 
article  XI  affect  these  officers,  and  the  supreme  court  has  so 
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assumed,  without  any  suggestion  that  the  subject  was  open  for 
debate."  As  bearing  somewhat  upon  the  subject,  Smith  v. 
Mathews,  155  Cal.  752,  [103  Pac.  199],  and  Crockett  v. 
Mathefws,  157  Cal.  153,  [106  Pac.  575],  may  be  consulted. 

The  position  taken  by  appellant  upon  the  second  proposi- 
tion is:  ** Where  an  act  substitutes  a  salary  for  the  previous 
fee  system,  and  fails  to  disclose  whether  an  increase  of  com- 
pensation is  thereby  produced,  and  is  to  take  effect  during  the 
incumbency  of  the  officer,  the  conclusive  presumption  is  that 
the  governor  and  the  legislature  have  investigated  and  de- 
termined that  the  change  does  not  result  in  an  increase  of 
compensation  and  the  courts  have  no  right  to  review  such 
determination,'*  citing  Crockett  v.  Mathews,  supra.  In  that 
case  is  was  expressly  stated  in  the  opinion  that  the  doctrine 
of  Smith  V.  Mathews,  supra,  is  not  opposed  to  the  conclusion 
reached  in  Crockett  v.  Mathews,  In  Smith  v.  Mathews  atten- 
tion was  called  by  appellant  **to  the  fact  that  in  numerous 
sections  of  the  new  law  (then  under  consideration),  salaries 
of  various  officers  in  several  classes  of  counties  are  plainly 
and  unequivocally  raised,  and  since  it  cannot  be  held  that 
the  legislature  intended  those  parts  of  the  act  to  be  operative 
on  the  incumbents  of  current  terms,  there  is  no  reason  for 
holding  it  to  be  operative  upon  those  officers  whose  compen- 
sation is  altered  without  disclosing  whether  the  result  is  an 
increase  or  reduction  of  compensation."  The  chief  justice 
stated,  in  rendering  the  majority  opinion,  that  this  view  was 
well  sustained  by  the  appellant.  He  said :  **If  it  was  not  in- 
tended to  put  in  immediate  operation  provisions  raising  sal- 
aries, upon  what  ground  are  we  to  hold  that  it  was  intended 
to  have  immediate  operation  in  those  instances  where  it 
changes  the  compensation  attached  to  an  office  without  dis- 
closing whether  the  change  effects  an  increase  or  reduction, 
and  where,  as  far  as  the  court  can  see,  it  is  as  likely  to  be  an 
increase  as  a  reduction  f  If  in  one  case  the  old  law  continues 
to  operate,  why  not  in  the  other?" 

Section  4281  of  the  Political  Code  relates  to  salaries  of  vari- 
ous county  and  township  officers  and  plainly  shows  that  by 
it  the  compensation  was  increased  as  to  several  officers;  for  ex- 
ample,  the  section  as  amended  in  1915  provides  that  the  re- 
corder shall  receive  a  salary  of  one  thousand  nine  hundred 
dollars  per  annum,  while  his  salary  theretofore  was  fixed  at 
one  thousand  six  hundred  dollars  per  annum.     (Stats.  1913, 
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p.  1225.)  The  salary  of  the  auditor  waa  increased  from  five 
hundred  to  eight  hundred  dollars.  As  in  the  section  there  is  no 
finding  or  declaration  by  the  legislature  as  to  whether  it  was 
intended  that  there  should  be  or  should  not  be  any  increase  in 
compensation  of  constable,  and  as  it  clearly  appears  on  the  face 
of  the  act  that  it  was  intended  to  increase  the  compensation 
of  some  of  the  officers  named  therein,  it  is  a  fair  presumption 
that  it  was  intended  by  the  legislature  that  the  act  should 
be  given  uniform  operation  and  was  not  intended  to  apply  to 
any  of  the  officers  therein  mentioned  during  their  current 
terms  of  office. 

In  a  concurring  opinion  by  Mr.  Justice  Shaw  in  Smith  v. 
Mathews,  155  Cal.  752,  [103  Pac.  199],  he  said:  "If  it  [the 
amendatory  act]  changes  from  fees  to  salaries,  as  it  may  if  it 
finds  that  the  salary  allowed  will  not  increase  the  compen- 
sation, it  can  declare  that  there  is  no  increase  and  that  it  is 
to  apply  immediately  to  the  present  incumbents.  Perhaps 
the  fact  of  no  increase  would  be  inferred  from  the  declara- 
tion that  it  should  apply  to  present  incumbents;  but  where 
neither  statement  appears,  it  is  to  be  inferred  that  an  increase 
was  contemplated  and  that  it  was  intended  to  apply  pros- 
pectively only." 

Where  it  appears  from  a  comparison  of  the  provisions  of 
the  statute  as  it  stood  before  and  after  amendment  that  there 
was  by  express  direction  in  the  new  law  an  increase  in  com- 
pensation intended,  **it  has  been  the  settled  doctrine  of  this 
court  ever  since  the  decision  in  Dougherty  v.  Austin,  94  Cal. 
601,''  [16  L.  B.  A.  161,  28  Pac.  834,  29  Pac.  1092],  said  the 
chief  justice  in  Smith  v.  Mathews,  155  Cal.  752,  [103  Pac. 
199],  *Hhat  in  such  cases  the  incumbent  cannot  claim  the  in- 
creased compensation,  but  continues  to  receive  that  which  was 
provided  by  the  law  in  force  at  the  date  of  his  election,  which 
as  to  him  continues  in  force  (unless  expressly  repealed)  to 
the  end  of  his  term  notwithstanding  the  fact  that  the  amended 
law  is  also  in  force  in  most  cases  for  more  than  eighteen 
months  before  the  end  of  his  term  for  the  purpose  of  fixing 
the  compensation  of  his  successor  in  a  new  term."  (See,  also, 
Harrison  v.  Colgan,  148  Cal.  69,  73,  [82  Pac.  674].)  The 
same,  we  think,  is  also  true  where  by  fair  implication,  though 
not  by  express  direction,  an  increase  in  compensation  was 
intended. 
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The  fact  that  plaintiff  is  seeking  to  obtain  compensation  bj  : 
salary  instead  of  by  fees  is  a  very  strong  circumstance  tending 
to  show  that  the  compensation  has  been  increased  by  the 
amendatory  act,  for  it  is  not  probable  he  would  be  invoking 
the  power  of  the  court  to  obtain  a  salary  which  was  no  greater 
than  he  was  receiving  under  the  fee  system. 

We  think  the  judgment  should  be  affirmed,  and  it  is  so 
ordered. 

Burnett,  J.,  and  Hart,  J.,  concurred. 


[Crim.  No.  557.    Second  Appellate  BiBtriet.— July  21,  1917.] 

In  the  Matter  of  the  Application  of  CALVIN  K  WHIT- 
TINGTON  for  a  Writ  of  Habeas  Corpus. 

Criminal  Law — Extradition — Fugitivb  from  Justice. — Where  a  per- 
son under  arrest  in  another  state  for  a  crime  committed  therein  is 
taken  ont  of  such  s^ate  and  brought  into  this  state  under  extradi- 
tion proceedings  to  answer  for  a  crime  preWouslj  committed  in  this 
state,  and  the  proceedings  against  him  in  this  state  are  dismiased,  he 
is  not  a  fugitive  from  justice  within  the  meaning  of  that  term  as  it 
is  included  in  section  2  of  article  lY  of  the  federal  ConBtitntioiiy  to 
as  to  be  subject  to  be  taken  back  to  the  state  from  which  he  was 
extradited. 

APPLICATION  for  a  Writ  of  Habeas  Corpus  originally 
made  to  the  District  Court  of  Appeal  for  the  Second  Appel- 
late District. 

The  facts  are  stated  in  the  opinion  of  the  court 

William  Thomas  Helms,  Frank  Dominguez,  Milton  Cohen, 
and  Guy  Eddie,  for  Petitioner. 

F.  W.  Shelley,  Deputy  District  Attorney,  for  Bespondents. 

JAMES,  J. — ^Petitioner  herein  claims  to  be  illegally  re- 
strained of  his  liberty  and  prosecutes  this  writ  for  the  pur- 
pose of  securing  discharge  from  custody  of  the  police  author- 
ities of  the  city  of  Los  Angeles  and  from  the  custody  of  the 
sheriff  of  Tarrant  County,  state  of  Texas.    The  latter  officer 
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claims  the  right  to  the  custody  of  the  petitioner  under  the 
authority  of  a  warrant  of  rendition  issued  by  the  Oovemor 
of  California  upon  a  requisition  made  by  the  Governor  of 
Texas.  The  facts  shown  are  these :  Petitioner  was  heretofore 
arrested  in  the  state  of  Texas  for  a  crime  alleged  to  have  been 
there  committed,  and  was  taken  into  custody  by  the  peace 
officers  at  Port  Worth.  While  there  held  in  custody  a  requisi- 
tion issued  by  the  Governor  of  California  was  honored  by  the 
Governor  of  the  state  of  Texas.  This  requisition  upon  the 
Governor  of  Texas  was  made  upon  a  showing  that  petitioner 
here  had  theretofore  committed  the  crime  of  murder  in  the 
state  of  California.  The  police  authorities  at  Forth  Worth, 
upon  having  presented  to  them  the  Governor's  warrant  of 
that  state  then  in  the  hands  of  the  agent  of  the  state  of  Cali- 
fornia, relinquished  control  and  custody  of  the  petitioner 
and  he  was  immediately  taken  under  the  warrant  mentioned 
to  the  state  of  California  to  answer  to  the  charge  of  murder. 
The  latter  charge  was  not  pressed  to  trial  in  California.  It 
was  dismissed  or  otherwise  disposed  of;  whereupon  the  Gov- 
ernor of  Texas  made  requisition  upon  the  Governor  of  Cali- 
fornia to  have  petitioner  returned  to  Texas  to  answer  to  the 
same  offense  for  the  alleged  commission  of  which  he  was  held 
under  arrest  at  the  time  the  police  authorities  of  Port  Worth 
relinquished  him  into  the  hands  of  the  state  agent  to  be 
returned  to  California.  Petitioner  has  never  been  released 
from  custody  since  he  was  first  arrested  in  the  state  of  Texas 
for  the  crime  there  alleged  to  have  been  committed  by  him. 
It  is  his  contention  now  that  under  these  facts  he  cannot  be 
considered  as  being  a  fugitive  from  justice  within  the  meaning 
of  that  term  as  it  is  included  in  section  2  of  article  IV  of  the 
Constitution  of  the  United  States.  That  provision  is,  in  part, 
as  follows:  **A  person  charged  in  any  state  with  treason, 
felony,  or  other  crime,  who  shall  flee  from  justice,  and  be 
found  in  another  state,  shall,  on  demand  of  the  executive 
authority  of  the  state  from  which  he  fled,  be  delivpred  up  to 
be  removed  to  the  state  having  jurisdiction  of  the  crime."  No 
serious  contention  is  urged  as  to  the  right  of  the  court  upon 
Tuibeas  corpus  to  go  behind  the  warrant  of  rendition  and  in- 
quire as  to  the  matter  here  put  in  issue.  It  is  the  contention, 
however,  of  respondents  that  whenever,  upon  examination  of 
the  question,  it  appears  that  the  person  sought  to  be  extra- 
dited has  committed  a  crime  in  a  sister  state  and  is  found 
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within  the  state  issuing  the  warrant  of  rendition,  it  must  be 
at  once  concluded  that  such  person  is  a  fugitive  from  justice 
and  that  the  inquiry  there  ends.  We  are  cited  to  People  v. 
Pinkerton,  17  Hun  (N.  Y.),  199;  Roberts  v.  BeUly,  116  U.  S. 
80,  [29  L.  Ed.  544,  6  Sup.  Ct.  Rep.  291] ;  AppLeyard  v.  Massa- 
chusetts,  203  U.  S.  222,  223,  [7  Ann.  Cas.  1073,  51  L.  Ed. 
161,  27  Sup.  Ct.  Rep.  122] ;  State  v.  Richter,  37  Minn.  436, 
[35  N.  W.  9],  These  cases  are  all  harmonious  to  the  point 
that  the  question  of  the  motive  or  intent  of  a  person  who, 
having  committed  a  crime  in  one  state,  leaves  that  state  and 
is  apprehended  in  another  jurisdiction,  is  immaterial,  and 
that  it  will  be  presumed  that  his  leaving  the  state  within 
which  the  offense  was  committed  was  with  intent  to  avoid 
prosecution  therefor.  Some  very  broad  language  is  used  in 
People  V.  Pinkerton,  supra,  where  the  court  says :  *'The  charge 
that  he  committed  a  crime  in  that  state,  coupled  with  the  fact 
that  he  is  found  in  this  state,  is  conclusive  upon  the  question 
whether  he  is  a  fugitive  from  justice."  None  of  these  cases 
present  facts  which  fit  those  illustrated  by  the  evidence  before 
us,  in  that  no  question  was  involved  as  to  the  act  of  the 
accused  in  departing  from  the  state  being  other  than  one  gov- 
erned by  his  own  volition  and  not  under  the  compulsion  of 
legal  process,  and  therein  we  think  lies  a  most  important  dis- 
tinction. In  this  case  the  petitioner  had  been  taken  into  cus- 
tody to  answer  to  the  charge  pending  in  the  state  of  Texas 
and  the  authorities  there  voluntarily  turned  him  over  to 
the  agent  of  the  state  of  California,  to  be  brought  here  to 
answer  for  the  offense  alleged  to  have  been  committed  in  Cali- 
fornia. The  California  authorities  held  him  in  custody  and 
deciding  finally  not  to  prosecute  him  in  this  state,  continued 
to  restrain  him  of  his  liberty,  and  delivered  him  into  the  cus- 
tody of  the  agent  from  the  state  of  Texas  to  be  taken  back 
there  to  answer  for  the  crime  which  he  was  not  permitted  to 
have  trial  of  when  first  arrested.  This,  we  think,  may  not 
be  done.  Cases  have  arisen  where  a  person  having  committed 
a  crime  in  state  A,  has  appeared  in  state  B,  there  committed 
another  crime  and  in  turn  fled  to  state  C,  from  which  latter 
state  he  has  been  extradited  and  returned  to  state  B.  After 
the  authorities  of  state  B  no  longer  desired  to  hold  the  pris- 
oner, state  A  has  sought  by  requisition  to  extradite  him,  and 
the  accused  by  habeas  corpiis  has  presented  the  question  that 
having  been  brought  forcibly  back  into  state  B  from  state  C. 
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he  could  not  be  returned  to  state  A  without  being  first  allowed 
his  liberty.  The  courts  have  held  in  such  a  case  that  the  con- 
trolling fact  against  the  prisoner  was  that  he  left  state  A 
in  the  first  instance  through  his  own  volition,  and  therefore 
became  a  fugitive  from  justice  in  whatever  state  he  might 
thereafter  be  apprehended.  Some  of  these  cases  are  referred 
to  in  Hackney  v.  Welsh,  107  Ind.  253,  [57  Am.  Rep.  101,  8 
N.  B.  141].)  The  court  there  in  remanding  the  prisoner  lays 
particular  stress  upon  the  fact  that  the  accused  was  shown 
to  have  voluntarily  departed  from  the  state  which  sought  his 
extradition.  We  find  no  cause  to  dispute  the  proposition  as 
announced  in  the  authorities  cited  by  respondents,  that  where 
a  person  has  committed  a  crime  in  one  state  and  is  found  in 
another  state,  he  will  be  presumed  to  have  fled  from  the  juris- 
diction of  the  first.  But  in  this  case  the  prisoner  did  not 
leave  the  state  of  Texas  by  any  voluntary  act  of  his  own.  He 
was  taken  out  of  the  state  against  his  will  and  under  com- 
pulsory process  at  a  time  when  the  state  of  Texas  had  him 
in  custody  with  full  right  and  power  to  prosecute  him  for  the 
offense  for  which  it  now  seeks  to  have  him  returned.  Not 
only  may  it  be  said  that  he  is  not  a  fugitive  because  he  did 
not  voluntarily  leave  that  state,  but  because  also  the  state 
of  Texas  voluntarily  relinquished  the  jurisdiction  of  its  courts 
over  his  person  and  waived  its  right  to  thereafter  have  him 
brought  back  from  the  California  jurisdiction  to  answer  for 
the  same  offense.  In  an  argumentative  way  the  case  of  In 
re  Hess  {Hess  v.  Grimes)  ^  5  Kan.  App.  763,  [48  Pac.  596],  is 
authority  for  the  conclusion  last  announced. 

The  prayer  of  the  petition  is  granted  and  petitioner  is  or- 
dered to  be  discharged  from  the  custody  of  respondents. 

Conrey,  P.  J.,  and  Works,  J.,  pro  tern,,  concurred. 
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[Civ.  No.  2361.    Second  Appellate  District.— July  21,  1917.] 

MATTHEW  BAILEY,  Petitioner,  v.  SECURITY  TRUST 
COMPANY  (a  Corporation),  Respondent. 

Olaim  and  Delivert — ^Failure  of  Sureties  to  Justify  on  Redeliveey 
Bond — Return  of  Property. — In  an  action  in  claim  and  delivery, 
the  failure  of  the  defendant  to  cause  its  sureties  to  justify  on  its 
redelivery  bond  amounts  to  an  abandonment  of  its  attempt  to  re- 
quire the  return  to  it  of  the  property,  and  gives  the  plaintiff  the 
right  to  have  the  property  delivered  to  him  by  the  sheriff  the  same 
as  if  no  such  undertaking  had  been  given  at  all. 

Id. — ^Wrongful  Redelivery  of  Property  by  Sheriff — Status  of  De- 
fendant— Mandamus. — ^Where  in  a  claim  and  delivery  action  the 
property  is  wrongfully  redelivered  by  the  sheriff  to  the  defendant, 
the  possession  of  the  defendant  is  the  sheriff's  possession,  and  man- 
damtu  win  lie  at  the  instance  of  the  plaintiff  to  compel  its  redelivery 
to  him. 

Id. — Expiration  of  Term  of  Office— Mandamus — Parties. — ^Where 
property  is  wrongfully  redelivered  by  the  sheriff  and  such  officer 
goes  out  of  office,  his  successor  in  office  is  not  a  necessary  party  de- 
fendant in  a  mandaTMis  proceeding  against  the  defendant  to  compel 
the  delivery  of  the  property  to  the  plaintiff. 

Id. — Petition  for  Mandamus— Compliance  With  Statute. — The  peti- 
tion for  the  writ  of  mandate  is  not  subject  to  general  demurrer  for 
insufficiency  for  failure  to  set  out  the  contents  of  the  affidavit,  under- 
taking, and  order  which  constituted  the  process  under  which  the  prop- 
erty was  seized,  where  it  is  alleged  that  such  documents  were  made 
in  accordance  with  the  provisions  and  requirements  of  the  Code  of 
Civil  Procedure,  and  that  upon  receiving  those  documents  the  sheriff 
took  the  property  into  his  possession. 

Id.— Affidavit—Return  to  Writ.— The  return  to  the  alternative  writ 
of  mandamtu  denying  that  the  respondent  was  ever  served  with  a  copy 
of  the  affidavit,  set  forth  in  the  petition,  but  that  a  copy  of  the  only 
affidavit  served  on  him  was  annexed  to  the  return,  does  not  charge  a 
defect  in  the  affidavit  made  by  petitioner,  but  merely  that  the  sheriff 
did  not  serve  on  him  a  true  copy. 

APPLICATION  for  a  Writ  of  Mandamus  originally  made 
to  the  District  Court  of  Appeal  for  the  Second  Appellate  Di»- 
trict  to  compel  the  delivery  of  personal  property. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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E.  L.  Poster,  Charles  A.  Bamhart,  Leon  E.  Morria,  Sullivan 
ft  Sullivan  and  Theo.  J.  Roche,  Robert  M.  Clarke,  and  M.  C. 
Lynch,  for  Petitioner. 

Wiley  &  Lambert,  for  Respondent. 

CONREY,  P.  J. — ^This  is  an  application  for  a  writ  of  man- 
date to  require  that  the  respondent  deliver  to  the  petitioner 
the  personal  property  described  in  the  petition.  An  alterna- 
tive writ  was  issued.  Respondent  is  now  before  the  court  for 
the  purpose  of  showing  cause  why  a  peremptory  writ  should 
not  be  granted.  Such  writ  should  not  issue  unless  it  appears 
that  respondent  should  be  compelled  to  perform  the  demanded 
act  as  an  act  which  the  law  specially  enjoins  upon  respondent 
"as  a  duty  resulting  from  an  office,  trust  or  station,"  or  unless 
the  writ  should  issue  to  compel  the  admission  of  petitioner  **to 
the  use  and  enjoyment  or  a  right  or  office  to  which  he  is  enti- 
tled, and  from  which  he  is  unlawfully  precluded  by  such  .  .  . 
person."     (Code  Civ.  Proc,  sec.  1085.) 

This  is  a  proceeding  incidental  to  an  action  for  the  posses- 
sion of  the  described  property.  An  appeal  by  the  defendant 
from  a  judgment  in  that  action  is  now  pending  in  the  supreme 
court.  At  the  time  of  commencement  of  the  action  in  June, 
1913,  an  affidavit  and  undertaking  in  claim  and  delivery  were 
made,  which,  on  July  18,  1913,  were  delivered  by  the  plain- 
tiff to  the  sheriflf,  together  with  an  order  indorsed  by  the 
plaintiflP's  attorney  upon  the  affidavit,  requiring  the  sheriff 
to  take  the  property  from  the  defendant.  These  documents 
were  filed  by  the  sheriflf,  T.  A.  Baker,  on  the  twenty-sixth  day 
of  July,  1913,  in  the  office  of  the  clerk  of  the  superior  couii; 
of  Kern  County,  with  the  sheriflf 's  return  thereon  showing 
that  on  the  eighteenth  day  of  July,  1913,  he  took  possession 
of  the  property.  In  his  return  the  sheriflf  further  stated  that 
**at  the  same  time  I  delivered  to  the  defendant,  Security  Trust 
Company,  a  copy  of  the  within  affidavit  and  order  and  under- 
taking duly  approved  by  me,  and  the  defendant  not  having 
excepted  to  such  surety,  claimed  the  redelivery  of  said  prop- 
erty by  giving  me  an  undertaking  in  due  form,  and  the  sure- 
ties thereon  having  justified,  and  no  other  person  having  made 
claim  to  such  property  in  due  form,  I  redelivered  the  said 
property  to  the  defendant.'* 
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At  the  time  of  filing  its  return  to  the  alternative  writ  herein, 
respondent  by  its  attorneys  moved  this  court  to  strike  from 
the  petition  filed  in  this  proceeding  those  portions  thereof 
reading  as  follows: 

(1)  *'That  prior  to  said  demand,  and  on  the  12th  day  of 
January,  1917,  this  petitioner  made  a  written  demand,  a  copy 
of  which  is  hereto  annexed,  and  made  a  part  hereof,  and  re- 
ferred to  as  'Exhibit  B,'  upon  one  D.  B.  Newell  as  Sheriff  of 
the  said  County  of  Kern,  said  D.  B.  Newell  being  the  duly 
elected  successor  in  office  to  said  T.  A.  Baker,  whose  term  of 
office  expired  January  2nd,  1915,  to  take  said  property  into 
his  possession,  and  deliver  the  same  to  said  petitioner,  but 
said  Sheriff  then  refused  and  has  ever  since  refused  to  do  so ; 
that  at  the  time  of  this  demand  upon  said  D.  B.  Newell,  to- 
wit:  the  12th  day  of  January,  1917,  petitioner  made  a  written 
demand  upon  the  respondent  herein,  a  copy  of  which  demand 
is  hereto  attached,  marked  'Exhibit  C  and  referred  to  and 
made  a  part  hereof,  to  deliver  said  property  to  said  D.  B. 
Newell  for  delivery  to  said  B.  L.  Poster  and  Chas.  A.  Barn- 
hart  as  attorneys  for  this  petitioner,  that  said  respondent 
failed  and  refused  to  do  so;  that  the  said  property  now  is, 
and  at  all  times  herein  mentioned,  except  as  otherwise  alleged 
in  paragraph  V  hereof,  has  been,  in  the  possession  and  control 
of  the  respondent  herein." 

(2)  **That  said  property  has  greatly  increased  in  value 
since  the  commencement  of  the  action  in  claim  and  delivery 
mentioned  in  paragraph  IV  hereof  and  is  now  worth  more 
than  Eighteen  Thousand  ($18,000.00)  Dollars,  and  is  worth 
Seventy  Thousand  ($70,000.00)  Dollars;  that  this  petitioner 
is  as  of  right  entitled  to  the  possession  of  said  property ;  that 
the  possession  of  said  property  would  greatly  enhance  said 
petitioner's  security  for  the  due  execution  and  satisfaction 
of  the  judgment  rendered  by  the  Superior  Court  hereinabove 
referred  to  in  the  event  that  said  judgment  should  be  affirmed 
by  the  Supreme  Court  of  this  State;  that  in  the  event  said 
judgment  be  so  affirmed  this  petitioner  would  prefer  and 
desire  to  have  the  said  property,  rather  than  a  sum  of  money, 
in  satisfaction  of  said  judgment ;  that  the  said  property  would 
be  of  greater  value  to  him  than  the  sum  of  Eighteen  Thousand 
($18,000.00)  Dollars ;  that  said  property  is  of  a  peculiar  value 
in  that  the  shares  of  stock  of  the  said  Kern  Mutual  Telephone 
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Company  are  very  limited  in  number  and  cannot  be  obtained 
in  the  market.'* 

(3)  ''That  petitioner  has  constantly  tried  to  obtain  the 
possession  of  said  property  and  for  that  purpose  has  taken 
the  following  proceedings,  all  of  which  failed:  On  or  about 
the  26th  day  of  August,  1913,  the  petitioner  herein  petitioned 
the  Superior  Court  of  the  State  of  California  in  and  for  the 
County  of  Kern,  for  a  writ  of  mandate  to  compel  the  afore- 
said T.  A.  Baker  as  sheriff  of  the  County  of  Eern,  to  deliver 
to  said  petitioner  the  said  property.  The  writ  was  denied  by 
the  said  Superior  Court,  but  on  an  appeal  to  this,  the  Honor- 
able District  Court  of  Appeal  of  the  State  of  California  for 
the  Second  Appellate  District,  the  judgment  of  the  lower 
court  was  reversed.  Bailey  v.  Baker  (1915),  28  Cal.  App. 
537,  [153  Pac.  242].  Upon  a  subsequent  trial  in  the  said 
Superior  Court,  the  writ  of  mandate  was  issued.  From  the 
judgment  therein,  said  T.  A.  Baker  appealed  and  pending 
said  appeal,  refused  to  comply  with  the  mandate.  Thereupon 
the  petitioner  herein  presented  to  said  Superior  Court  an 
aflSdavit  setting  forth  the  fact  of  said  Baker's  refusal  to  com- 
ply with  the  order  of  the  court,  and  upon  which  he  prayed 
that  a  citation  be  issued  to  said  Baker  requiring  him  to  appear 
and  show  cause  why  he  should  not  be  punished  for  contempt 
of  court  in  so  refusing  to  obey  the  writ  of  mandate.  The 
court  refused  to  issue  such  citation,  whereupon  petitioner 
herein  petitioned  this,  the  Honorable  District  Court  of  Appeal 
of  the  State  of  California  for  the  Second  Appellate  District, 
for  a  writ  of  mandate  to  be  directed  to  the  said  Superior 
Court,  requiring  it  to  issue  the  citation  to  said  Baker  as 
prayed  for.    This  writ  was  issued.    Bailey  v,  Superior  Court, 

31  Cal.  App.  78,  [159  Pac.  990],  (July  11,  1916).  The  cita- 
tion was  then  issued  and  said  Baker,  failing  to  show  cause, 
was  committed  by  said  Superior  Court  for  contempt.  The 
said  Baker  then  petitioned  this  the  said  Honorable  District 
Court  of  Appeal,  for  a  writ  of  habeas  corpus.  This  writ  was 
issued  on  the  ground  that  said  Baker  was  no  longer  sheriff, 
his  term  having  expired  January  2nd,  1915.    In  re  Baker, 

32  Cal.  App.  320,  [162  Pac.  922],  (Dec.  13,  1916). '* 

(4)  *'That  this  petition  is  made  in  the  first  instance  to  this 
The  Honorable  District  Court  of  Appeal  of  the  State  of  Cali- 
fornia, for  the  Second  Appellate  District,  rather  than  to  the 
Superior  Court  of  the  State  of  California  in  and  for  the 
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County  of  Kern,  for  the  reason  that  petitioner  desires  to  have 
the  possession  of  said  property  at  and  before  the  time  when 
the  Supreme  Court  of  the  State  of  California  shall  render 
its  decision  in  the  aforesaid  action  entitled  Matthew  Bailey^ 
Plaintiflf,  vs.  Security  Trust  Company,  a  Corporation,  John 
Doe  and  Richard  Roe,  Defendants;  that  any  process  or  writ 
issued  from  any  court  will  be  useless  after  such  decision ;  that 
an  application  to  the  said  Superior  Court  would  involve  the 
possibility  of  a  great  and  injurious  delay;  that  such  delay 
might  be  sufficient  to  prevent  this  petitioner  from  securing 
the  desired  or  any  relief  prior  to  a  decision  by  the  Supreme 
Court  as  above  stated,  and  that  this  proceeding  is  the  only 
plain,  speedy,  and  adequate  remedy  available  to  petitioner." 

We  find  no  important  reason  for  striking  from  the  petition 
the  quoted  paragraphs.  While  the  facts  stated  in  those  para- 
graphs may  be  not  essential  to  a  complete  statement  exhibit- 
ing the  legal  rights  of  the  parties,  they  serve  to  show  that  the 
plaintiff  has  diligently  sought  to  obtain  the  relief  demanded 
by  him,  and  the  facts  stated  are  appropriate  when  the  peti- 
tioner is  appealing  to  the  discretion  of  the  court,  particularly 
in  the  matter  of  granting  the  writ  originally  in  this  court 
without  requiring  the  petitioner  in  the  first  instance  to  resort 
to  the  superior  court.  Rule  XXVI  of  the  rules  of  the  su- 
preme court  and  district  courts  of  appeal,  [160  Cal.  liv,  119 
Pac.  xiv],  requires  that  the  petition,  **in  addition  to  the  neces- 
sary matter  requisite  by  the  rules  of  law  to  support  the 
application,  shall  also  set  forth  the  circumstances  which,  in 
the  opinion  of  the  applicant,  render  it  proper  that  the  writ 
should  issue  originally  from  the  appellate  court  to  which  such 
application  is  made,  and  not  from  such  lower  court."  The 
motion  to  strike  said  paragraphs  from  the  petition  is  denied. 

The  petition  states  that  at  the  time  of  commencing  his  ac- 
tion, in  June,  1913,  the  petitioner  **made  an  application  in 
accordance  with  the  requirements  and  provisions  of  section 
510  of  the  Code  of  Civil  Procedure  and  delivered  said  affidavit 
together  with  an  order  and  an  undertaking  executed  in  ac- 
cordance with  the  provisions  and  requirements  of  section  512 
of  the  Code  of  Civil  Procedure  to  one  T.  A.  Baker,  as  sheriff 
of  the  county  of  Kern,  in  which  county  the  said  property  was 
then  and  is  now  located,  requiring  said  sheriff  to  take  the  said 
property  from  the  respondent  herein;  that  the  said  sheriff 
forthwith  took  into  his  possession  the  property  described  in 
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said  affidavit,  which  is  the  same  property  described  in  para- 
graph II  hereof."  Then  follows  a  statement  of  the  subse- 
quent return  of  the  property  by  the  sheriflf  to  the  defendant, 
under  circumstances  stated,  which  are  the  same  as  are  de- 
scribed in  our  decision  in  Bailey  v.  Baker,  28  Cal.  App.  537, 
[153  Pac.  242],  In  that  decision  we  held  that  the  failure  of 
the  Security  Trust  Company  to  cause  its  sureties  to  justify 
(after  notice  to  plaintiff),  on  its  redelivery  bond,  amounted 
to  an  abandonment  of  its  attempt  to  require  the  return  to  it 
of  the  property ;  that  such  abandonment  gave  to  the  plaintiff 
the  right  to  have  the  property  delivered  to  him  by  the  sheriff 
the  same  as  if  no  such  undertaking  had  been  given  at  all. 
We  remain  satisfied  that  the  law  is  as  in  that  decision  it  was 
held  to  be.  The  return  of  respondent  herein  does  not  deny 
the  essential  facts.  In  the  meantime  Sheriff  Baker  has  gone 
out  of  office  without  completing  the  performance  of  his  duty. 
Wrongfully  he  delivered  to  the  defendant.  Security  Trust 
Company,  the  property  held  by  him  as  sheriff  under  valid 
process  which  constituted  his  authority  to  act  in  the  matter. 
{Ex  parte  Baker,  32  Cal.  App.  320,  [162  Pac.  922] .)  Wrong- 
fully the  defendant  received  and  wrongfully  it  holdi  that 
property  in  its  possession.  The  affidavit,  undertaking,  and 
order  under  which  the  seizure  was  made  by  Sheriff  Baker  are 
in  the  office  of  the  clerk  of  the  superior  court,  although  they 
should  now  be  in  the  hands  of  Newell,  the  present  sheriff. 
(Ex  parte  Baker,  supra,)  In  the  proper  performance  of  his 
duty  Newell  would  obtain  possession  of  those  papers  and 
would  execute  the  process  by  taking  the  property  and  deliver- 
ing it  to  the  plaintiff,  but  he  has  refused  to  do  so,  not- 
withstanding that  the  plaintiff  has  demanded  of  him  the 
performance  of  that  duty.  The  property  when  taken  into 
possession  by  Sheriff  Baker  became  property  in  custodia  legis, 
and  its  status  has  never  changed.  (Detroit  &  M,  Ry,  Co,  v. 
Alpena  Circmt  Judge,  152  Mich.  201,  [115  N.  W.  724] ; 
August  V.  Gilmer,  53  W.  Va.  65,  [44  S.  E.  143].)  The  Se- 
curity Trust  Company  holds  this  property  in  its  actual  pos- 
session, but  not  in  legal  possession.  So  far  as  this  proceeding 
is  concerned,  its  possession  is  the  sheriff's  possession,  in  the 
same  sense  that  this  would  be  true  if  Sheriff  Baker  had  left 
the  property  in  the  hands  of  some  keeper  employed  by  him. 
Such  keeper  or  deputy  would  have  the  property  in  possession 
by  virtue  of  no  rights  other  than  those  pertaining  to  an  agent 
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of  the  sheriff.  See  Aigelthiger  v.  Whelan,  133  Cal.  110,  [65 
Pac.  125],  where  a  warehouseman  receiving  attached  goods 
from  a  sheriff  was  held  to  be  the  sheriff's  agent.  Such  agent 
would  be  compellable  by  mandate  to  surrender  the  goods  to 
the  person  entitled.  So  it  is  with  this  defendant.  It  holds 
property  that  is  in  custody  of  the  law.  Its  holding  under  the 
circumstances  constitutes  a  trust  for  the  delivery  of  the  prop- 
erty to  the  plaintiff.  The  performance  of  that  duty  is  by  the 
law  specially  enjoined  upon  the  sheriff  and  therefore  is  en- 
joined upon  his  agent,  the  defendant.  In  refusing  to  perform 
the  duty  and  execute  the  trust  enjoined  upon  it,  the  defendant 
is  unlawfully  excluding  the  plaintiff  from  the  use  and  enjoy- 
ment of  a  right  to  which  he  is  entitled. 

Upon  the  stated  facts,  the  petitioner  might  ask  for  and 
would  be  entitled  to  a  writ  of  mandate  against  Sheriff  Newell, 
and  that  officer  would  have  been  a  proper  party  defendant  in 
this  proceeding.  But  the  demurrer  filed  by  the  respondent 
does  not  include  any  claim  of  defect  of  parties,  and  we  think 
that  the  failure  to  join  the  sheriff  as  defendant  does  not  affect 
the  validity  of  the  plaintiff's  cause  of  action  as  stated  against 
the  defendant  Security  Trust  Company.  The  plaintiff  being 
entitled  to  immediate  possession  of  property  which  is  legally 
in  the  custody  of  the  court,  the  remedy  is  essentially  the  same 
whether  the  delivery  be  made  directly  by  the  defendant  to  the 
plaintiff  or  whether  it  be  made  through  the  hands  of  the 
sheriff.  The  difference  between  the  two  modes  of  delivery 
would  be  rather  of  form  than  of  substance.  If  there  is  any 
force  in  the  law,  plaintiff  should  have  the  benefit  thereof  as 
directly  as  legal  procedure  will  allow.  It  has  been  held  that 
even  where  by  authority  of  claim  and  delivery  proceedings 
property  seized  in  replevin  was  rightfully  delivered  by  the 
sheriff  to  one  of  the  parties,  the  property  continued  to  be 
in  custodia  legis  and  the  party  in  possession  thereof  stood  sub- 
stituted for  the  sheriff  as  custodian  pending  the  action. 
(Mohr  V.  Langan,  162  Mo.  474,  [85  Am.  St.  Rep.  503,  63  S.  W. 
409].)  Much  more  should  this  be  so  when  the  sheriff,  with- 
out right  to  do  so,  put  such  property  into  the  possession  of 
the  party  not  entitled  thereto. 

Respondent  claims  that  the  petition  herein  does  not  state 
a  cause  of  action  because  it  does  not  set  out  the  contents  of 
the  affidavit,  undertaking,  and  order  which  constitute  the 
process  under  which  the  property  was  seized  by  the  sheriff. 
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Afi  quoted  above,  the  petition  merely  states  that  these  docu- 
ments were  made  in  accordance  with  the  provisions  and 
requirements  of  the  Code  of  Civil  Procedure,  and  that  upon 
receiving  those  documents  the  sheriff  took  the  property  into 
his  possession.  We  think  that  this  was  a  suflBcient  pleading 
for  the  purpose  of  stating  a  cause  of  action,  and  that  the 
objection  could  only  be  reached  by  a  demurrer  for  uncer- 
tainty, if  the  objection  could  be  maintained  at  all.  If  it 
were  necessary  for  the  plaintiff  in  an  action  to  show  that  a 
summons  from  a  court  of  record  had  been  duly  issued  and 
served  prior  to  the  entry  of  a  default,  the  mere  statement  of 
those  facts,  without  setting  out  a  copy  of  the  summons,  would 
ordinarily  be  sufBcient.  A  denial  of  the  facts  alleged  would 
require  that  the  plaintiff  produce  the  record ;  but  in  the  ab- 
sence of  such  denial  the  fact  that  the  summons  was  in  due 
form  would  be  assumed.  The  allegations  of  a  pleading  are 
to  be  liberally  construed.  (Code  Civ.  Proc,  sec.  452.)  Here 
we  have  the  statement  that  the  affidavit  and  undertaking  were, 
made  in  accordance  with  the  provisions  of  sections  510  and 
512  of  the  Code  of  Civil  Procedure,  and  that  an  order  was 
made  in  connection  therewith  requiring  the  sheriff  to  take 
the  property  from  the  defendant.  (Code  Civ.  Proc,  sec. 
511.)  Those  sections  of  the  code  state  what  the  contents  of 
such  documents  should  be ;  the  allegations  of  the  petition  may 
fairly  be  construed  as  equivalent  to  a  statement  of  the  facts 
showing  that  the  documents  were  in  form  and  substance  in 
accordance  with  the  requirements  of  those  sections.  The 
sheriff  acted  upon  those  documents  in  taking  the  property 
into  his  possession,  and  his  right  so  to  do  was  not  challenged 
by  the  defendant. 
Let  the  peremptory  writ  issue. 

Works,  J.,  pro  tern.,  and  James,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  July  31,  1917,  and  the  following 
opinion  then  rendered  thereon: 

THE  COURT. — In  its  petition  for  rehearing  in  this  cause 
respondent  insists  that  we  did  not  fully  dispose  of  its  claim 
that  the  affidavit  filed  by  plaintiff  in  the  claim  and  delivery 
proceeding  was  insufficient  to  authorize  the  sheriff's  seizure 
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of  the  property.  We  held  that  the  petition  herein  sufSciently 
stated  facts  showing  that  the  affidavit  met  the  necessary  re- 
quirements of  the  law.  But  respondent  now  directs  our  atten. 
tion  more  particularly  to  its  return  filed  in  this  proceeding, 
wherein  respondent  **  denies  that  it  was  ever  served  with  a 
copy  of  the  affidavit  or  any  affidavit  made  by  or  on  behalf  of 
petitioner  in  the  cause  mentioned  and  set  forth  in  paragraph 
IV  of  petitioner's  petition;  that  the  only  affidavit  ever  served 
upon  or  received  by  this  respondent  in  said  cause  is  set  forth 
by  an  order  [copy?]  thereof  annexed  hereto  and  made  a  part 
hereof  and  marked  'Exhibit  A.*  "  Exhibit  A  purports  to  bo 
a  copy  of  an  affidavit  made  by  Matthew  Bailey  wherein 
Bailey  says  **that  he  is  the  plaintiff  in  the  above-entitled 
action  and  that  he  is  entitled  to  the  possession  of  the  following 
described  personal  property,  [giving  the  description;]  that 
the  said  property  is  in  the  possession  of  and  wrongfully  de- 
tained by  the  defendant  in  this  action,  and  that  the  alleged 
cause  of  detention,  as  this  plaintiff  is  informed  and  believes, 
is  that  they  claim  one  Matthew  S.  Platz  has  some  claim  on 
said  property;  that  said  property  has  not  been  taken  for  a 
tax,'*  etc. 

It  is  true  that  in  our  decision  of  this  case  we  did  not  pay 
special  attention  to  the  foregoing  language  of  the  return. 
This  arose  out  of  the  fact  that  respondent's  written  argument 
purported  to  be  "in  support  of  demurrer  to  petition,"  and 
we  were  considering  and  our  attention  was  principally  directed 
to  that  demurrer  and  to  the  sufficiency  of  the  petition  attacked 
by  the  demurrer.  We  did  say,  however,  that  the  return  filed 
by  respondent  herein  does  not  deny  the  essential  facts  alleged 
in  the  pleading,  and  the  record  justifies  our  statement.  The 
return  did  not  state  that  the  copy  of  affidavit  annexed  thereto 
was  a  copy  of  the  affidavit  which  had  been  delivered  by  the 
plaintiff  to  the  sheriff  in  connection  with  the  undertaking  and 
order.  On  tbs  contrary,  respondent  denied  that  it  was  ever 
served  with  a  copy  of  the  affidavit  made  by  the  plaintiff. 
Therefore,  the  allegations  of  the  return  charge  no  defect  in 
the  process,  but  merely  charge  that  the  sheriff  did  not  serve 
on  the  defendant  a  true  copy. 

The  other  points  mentioned  in  the  petition  for  rehearing 
were  considered  in  rendering  the  principal  decision,  and  our 
opinion  thereon  stands  unchanged. 

The  petition  for  rehearing  is  denied. 
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A  petition  to  have  tlie  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  September  17, 1917. 


[CSt.  No.  182S.    Seeond  Appellate  Diatriet.— July  27,  1917.] 

P.  L.   STINEMAN,  Appellant,  v.   W.  M.   GOTTSCHALK 
et  al.,  Respondents. 

Bboksr's  Ooumissions — Individual  Interest  in  Leasing  Pbopebty — 
Inapplicability  of  Pringiplb. — A  broker  employed  to  secure  a  ten- 
ant for  a  building  in  course  of  conatruction,  who  with  a  third  person 
enters  into  a  contract  to  lease  the  premises  themselves,  subject  to 
conditions,  which  were  never  performed,  is  not  prevented  thereby 
from  recovering  his  commission  for  negotiating  a  subsequent  lease 
with  such  third  party  and  other  persons,  as  the  principle  that  a 
broker  cannot  recover  commissions  for  services  when  his  position  is 
inconsistent  with  his  duty  as  agent  has  no  application  to  such  a  ease. 

APPEAL  from  a  jud^ent  of  the  Superior  Court  of  Los 
Angeles  County.    Lewis  B.  Works,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Prank  Stewart,  Stewart  &  Weil,  and  J.  W.  Howell,  for 
Appellant 

Byron  C.  Hanna,  Joseph  Musgrove,  Charles  W.  Lyon,  and 
Fredericks  &  Hanna,  for  Respondents. 

SHAW,  J. — This  is  an  appeal  by  plaintiff,  prosecuted  upon 
the  judgment-roll  alone,  from  a  judgment  in  favor  of  defend- 
ants. 

The  contention  of  appellant  is  that  upon  the  findings  he,  and 
not  defendants,  is  entitled  to  judgment. 

The  action  is  based  upon  an  alleged  contract  made  in  Jan- 
uary, 1914,  whereby  defendants,  who  were  the  owners  of  a 
building  then  in  course  of  construction  and  designed  for 
business  and  hotel  purposes,  employed  plaintiff  to  secure  a 
tenant  therefor  for  a  term  of  ten  years  at  a  term  rental  of 
$111,360,  and  promised  to  pay  the  reasonable  value  of  his  ser- 
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▼ices  under  said  employment,  which  facts  are  admitted  or 
found  by  the  court  to  be  true.  The  court  further  found  that 
subsequent  to  the  date  of  said  contract  of  employment  plain- 
tiff and  one  Charles  J.  Lick  entered  into  a  contract  whereby 
they  agreed  to  lease  the  property  for  which  plaintiff  had 
undertaken  to  secure  a  tenant,  provided  that  they  or  defend- 
ants should  be  successful  in  securing  a  license  for  the  sale 
of  liquor  on  the  premises ;  otherwise  such  agreement  to  have 
no  force.  The  condition  was  not  performed.  Thereafter, 
about  March  7,  1914,  defendants  leased  said  property  for  a 
period  of  ten  years  for  the  aggregate  rental  of  $111,696  to 
said  Charles  J.  Lick  and  Earl  Gilman,  Grant  Gilman,  and 
Forrest  Gilman.  As  to  this  lease  and  the  fact  that  plaintiff 
was  instrumental  in  securing  the  execution  thereof,  the  court 
found  *'that  the  plaintiff  under  his  said  agency  and  employ- 
ment from  the  defendants,  did  introduce  said  Charles  J. 
Lick  to  the  defendants,  and  that  thereafter  the  said  Charles 
J.  Lick  did  continuously  negotiate  with  the  defendants  for 
said  lease  either  in  connection  with  the  plaintiff  or  in  connec- 
tion with  Earl  Gilman,  Grant  Gilman,  and  Forrest  Gilman, 
and  that  the  act  of  said  Charles  J.  Lick  in  executing  the  said 
lease  as  above  stated  in  connection  with  the  said  parties  last 
mentioned  was  the  result  of  the  efforts  of  the  plaintiff;  that 
the  plaintiff  did  not  procure  for  defendants  tenants  in  the 
persons  of  Earl  Gilman,  Grant  Gilman,  and  Forrest  Gilman 
otherwise  than  as  follows :  That  the  plaintiff  did,  on  or  about 
the  tenth  day  of  January,  1914,  propose  to  said  Earl  Gilman. 
Grant  Gilman,  and  Forrest  Gilman  that  they  lease  the  said 
premises,  but  that  said  parties  last  mentioned  informed  the 
plaintiff  that  they  could  not  lease  the  said  premises,  and  at 
that  time  declined  to  enter  into  any  negotiations  for  that 
purpose";  that  no  further  discussion  or  negotiation  was  had 
by  plaintiff  with  the  Gilmans  in  reference  to  the  matter. 
The  court  further  found  **that  the  reasonable  value  of  plain- 
tiff's services  under  said  employment  was  and  is  the  sum  of 
$1,728.96." 

The  contention  of  respondents  is  that  plaintiff's  employ- 
ment as  agent  was  terminated  by  the  contract  subsequently 
made,  whereby  he  and  Lick  proposed  to  lease  the  property 
subject  to  the  condition  named.  Without  so  deciding,  we  may 
for  the  purposes  of  this  case  concede,  as  claimed  by  respond- 
ents, that  where  one  employed  as  an  agent  to  sell  property 
or  secure  a  tenant  therefor   buys  the  property  himself  or 
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leases  the  same,  he,  upon  grounds  of  public  policy,  due  to  the 
fact  that  as  such  purchaser  or  lessee  his  position  is  incon- 
sistent with  his  duty  as  agent,  cannot  claim  a  commission  for 
such  service.  Nevertheless  plaintiff,  as  shown  by  the  findings, 
did  not  lease  the  property  from  the  defendants,  but  merely 
proposed  to  enter  into  a  contract  of  lease  subject  to  condi- 
tions which  were  not  performed.  In  other  words,  the  nego- 
tiations never  ripened  into  a  contract  of  lease ;  hence  the  prin- 
ciple suggested  by  respondents  has  no  application  to  this  case. 

As  to  the  other  point,  the  findings  are  silent  as  to  whether 
or  not  plaintiff  ever  introduced  the  Gilmans  to  defendants  or 
informed  them  that  he  had  tried  to  interest  them  in  the 
proposition.  Omitting  consideration  of  the  Gilmans,  it  con- 
clusively appears  that  the  securing  of  Lick  as  a  tenant  for  the 
property  was  *'the  result  of  the  efforts  of  plaintiff"  under 
his  contract  made  with  defendants,  and  that  the  act  of  Lick 
in  leasing  the  property  and  assuming  the  obligation  to  pay 
defendants  the  term  rental  of  $111,696  was  due  to  the  ser- 
vices rendered  by  plaintiff  in  the  course  of  his  employment. 
The  fact  that  the  Gilmans,  at  Lick's  request  or  otherwise, 
joined  with  him  in  leasing  the  property,  is  a  factor  of  no 
more  importance  than  had  they  merely  guaranteed  perform- 
ance on  the  part  of  Lick  whose  obligation,  in  case  of  inability 
of  his  colessees  to  perform  the  covenants  of  the  lease,  would 
as  to  defendants  be  that  of  sole  lessee.  That  plaintiff  did 
procure  Lick  as  a  tenant  who,  jointly  with  the  Gilmans  exe- 
cuted the  lease,  conclusively  appears  from  the  findings;  that 
Lick,  influenced  perhaps  by  the  fact  that  the  Gilmans  were 
willing  to  join  with  him  in  the  undertaking,  was  ready  and 
willing  to  assume  the  obligations  imposed  by  the  terms  of  the 
lease,  appears  from  the  fact  that  he  executed  the  same;  that 
defendants  agreed  to  pay  plaintiff  the  reasonable  value  of  the 
services  rendered,  likewise  appears  from  the  findings,  and 
this  value  was  found  by  the  court  to  be  $1,728.96,  which  sum, 
upon  the  findings,  plaintiff  is  entitled  to  recover. 

The  judgment  is  reversed  and  the  trial  court  directed  to 
enter  judgment  upon  the  findings  made  in  favor  of  plaintiff 
as  of  the  date  thereof  for  $1,728.96. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  September  24,  1917. 
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[Crim.  No.  548.    Betond  Appellate  Distriet.-— JtQj  87,  1917.] 
THE  PEOPLE,  Respondent,  v.  B.  C.  LYTLE,  Appellant 

Criminal  Law — Jury — Challenobs  iok  Cause — ^Buunos  When  not 
Prejudicial. — In  a  criminal  action,  the  defendant  is  not  prejudiced 
bj  erroneous  rulings  on  challenges  for  cause  to  jurors,  where  he  has 
not  exercised  his  peremptory  challenges. 

Id. — EzERasB  of  P!bremptory  Challenobs — Pbooedurb  CoNroRMASLB 
TO  Rule  of  Court — Insufhcient  Reoord. — A  claim  that  all  of  the 
peremptory  challenges  were  exercised  by  writing  the  names  of  jurors 
made  the  subject  of  such  challenges  upon  slips  of  paper  and  passed 
to  the  trial  judge  in  accordance  with  a  rule  of  court,  of  which  no 
record  was  made,  as  shown  by  either  the  minutes  of  the  court  or  in 
the  stenographic  notes  of  the  reporter,  cannot  be  considered  on 
appeal,  since  no  warrant  exists  in  law  for  such  a  rule  or  procedure. 

Id. — Assault  With  Caustic  Chemical — Instruction — Credibilttt  of 
Handwriting  Experts. — In  a  prosecution  for  the  crime  of  assault 
with  a  caustic  chemical,  where  certain  notes  and  writings  were  intro- 
duced in  evidence  which,  if  written  by  the  defendant,  as  claimed  by 
the  prosecution,  tended  to  connect  him  with  the  commission  of  th« 
crime,  an  instruction  to  the  effect  that  individuals,  as  a  general  rule, 
acquire  a  system  of  forming  letters  which  gives  to  their  handwriting 
a  fixed  character  and  distinguishes  it  from  the  handwriting  of  every 
other  person,  and  that  handwriting  is  an  art  concerning  which  cor- 
rectness of  opinion  is  susceptible  of  demonstration,  is  not  objection- 
able as  an  instruction  as  to  the  weight  that  should  be  given  to  the 
testimony  of  experts  who  gave  conflicting  testimony. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Im- 
perial County.    Franklin  J.  Cole,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  P.  Seymour,  Jr.,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  Robert  M.  Clarke, 
Deputy  Attorney-General,  for  Eespondent 

SHAW,  J. — The  information  contained  two  counts.  The 
first  charged  the  defendant  with  the  crime  of  assault  with 
caustic  chemical,  as  defined  in  section  244  of  the  Penal  Code, 
in  that  he  did,  on  or  about  December  8,  1915,  throw  upon  the 
person  of  Thomas  C.  Potts  a  certain  vitriol,  corrosive  acii 
nitric  acid,  and  caustic  chemical,  with  intent  to  injure  and  dis 
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figure  the  body  and  person  of  said  Potts.  The  second  count 
charges  defendant  with  a  like  offense  committed  upon  the 
same  person,  to  wit,  Thomas  C.  Potts,  on  June  12,  1916.  De- 
fendant was  found  guilty  as  charged  in  each  of  said  counts 
80  contained  in  the  information,  and  prosecutes  this  appeal 
from  the  judgment  pronounced  upon  him  following  his  con- 
Tiction. 

One  of  the  chief  errors  assigned  by  counsel  for  appellant 
and  to  which  he  devotes  a  large  part  of  a  voluminous  brief 
is  that  the  court  erred  in  denying  his  challenge  for  cause  to 
certain  jurors  called  to  try  the  case.  The  condition  of  the 
record,  however,  is  such  that  this  court  cannot  review  the 
alleged  error.  Under  the  law  defendant  was  entitled  to  ten 
peremptory  challenges,  by  the  use  of  which,  unless  his  right 
was  exhausted  by  the  exercise  thereof,  he  might  have  excluded 
the  objectionable  persons  from  the  jury.  There  is  abso- 
lutely nothing  in  the  record  showing  that  defendant  exercised 
any  of  the  peremptory  challenges  to  which  he  was  entitled. 
This  being  true,  and  conceding  the  court  erred,  it  cannot 
be  said  that  he  was  prejudiced  by  the  erroneous  rulings. 
(People  V.  Durrani,  116  Cal.  179,  [48  Pae.  75] ;  People  v.  Wirir 
ihrop,  118  Cal.  85,  [50  Pac.  390].) 

In  justice  to  counsel  it  should  be  said  that  he  claims  to 
have  exercised  all  of  his  peremptory  challenges  by  writing  the 
names  of  jurors  made  the  subject  of  such  challenges  upon 
slips  of  paper  and  passed  them  to  the  trial  judge,  in  accord- 
ance with  an  alleged  rule  of  court.  No  record  of  such  action 
was  made,  as  shown  either  by  the  minutes  of  the  court  or  in 
the  stenographic  notes  of  the  reporter.  No  protest  or  objec- 
tion appears  to  have  been  made  by  counsel  for  appellant  to 
compliance  with  this  novel  procedure  which  deprives  his 
client  of  the  right  to  have  the  alleged  erroneous  rulings  of  the 
court  in  denying  challenges  of  jurors  for  cause  reviewed  on 
appeal.  In  our  opinion,  no  warrant  exists  in  law  for  a  rule 
or  procedure  which  deprives  an  accused  of  a  record  upon 
which  he  is  entitled  to  have  alleged  erroneous  rulings  made 
in  the  course  of  his  trial  reviewed.  While  the  Constitution 
accords  to  an  accused  the  right  to  a  public  trial,  nevertheless, 
if  denied  him,  he  must  on  appeal  present  a  record  authenti- 
cated as  the  law  directs  affirmatively  showing  the  fact.  Since 
the  record  fails  to  show  that  appellant  had  exhausted  his  per- 
emptory challenges,  he  could  not  have  been  prejudiced  by 
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the  ruling  of  the  court  in  denying  his  challenges  for  cause, 
for  the  reason  that  by  the  exercise  of  such  unused  peremptory 
challenges  he  could  have  prevented  the  obnoxious  jurors  from 
serving. 

At  the  close  of  the  oral  argument  made  by  counsel  for 
appellant  at  the  hearing  of  the  cause,  this  court  directed  his 
attention  to  the  fact  that  in  his  brief,  covering  several  hun- 
dred pages,  he  specified  sixty  separate  alleged  erroneous  rul- 
ings of  the  court  as  grounds  for  reversal  of  the  judgment; 
that  a  cursory  examination  of  the  record  disclosed  that  many 
of  the  points  so  made  were  utterly  groundless,  in  response  to 
which  counsel  stated  that  the  material  points  upon  which  he 
relied  were  those  which  he  had  presented  in  his  oral  argu- 
ment. Hence,  in  examining  the  voluminous  record  and 
lengthy  brief,  we  have  given  consideration  only  to  those 
points  to  which  our  attention  was  thus  directed  by  counsel  in 
the  oral  presentation  of  the  case. 

Thomas  Potts,  the  victim  of  the  alleged  unlawful  assault, 
conducted  a  drug-store  in  Iloltville,  Imperial  County,  em- 
ploying defendant  as  his  chief  clerk.  At  about  1  or  2  o'clock 
A.  M.  on  December  8, 1915,  while  Potts  was  asleep  on  a  screen 
porch  of  his  house,  nitric  acid  was  thrown  upon  his  face  and 
head,  inflicting  severe  burns.  A  second  and  like  oifense  was 
committed  at  about  1  o'clock  A.  M.  on  June  12,  1916,  while 
Potts  was  sleeping  in  an  inside  room  of  a  house  which  he  oc- 
cupied. The  theory  of  the  prosecution  was  that  both  offenses 
were  committed  by  defendant,  and  in  support  of  such  theory 
much  circumstantial  evidence  tending  to  prove  that  he  had 
committed  both  offenses  as  charged  was  introduced;  indeed, 
it  may  be  said  that  his  conviction  rests  solely  upon  circum- 
stantial evidence,  there  being  no  direct  testimony  tending  to 
show  that  he  committed  either  offense.  Nevertheless  there 
was  ample  evidence  which,  if  believed  by  the  jury,  was  suffi- 
cient to  establish  circumstances  from  which  they  were  justi- 
fied in  drawing  the  inference  that  defendant  had  committed 
the  offenses. 

There  was  introduced  in  evidence  certain  notes  and  writ- 
ings which,  if  written  by  defendant  as  claimed  by  the  prose- 
cution, tended  to  connect  him  with  the  commission  of  the 
crimes.  For  the  purpose  of  proving  they  were  so  written, 
experts  in  handwriting  were  called,  one  of  whom  on  behalf  of 
the  prosecution  testified  that  in  comparing  the  notes  and 
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writings  with  the  admitted  genuine  chirography  of  defend- 
ant, he  found  them  to  be  in  the  same  handwriting,  which 
testimony  was  contradicted  by  an  expert  called  on  behalf  of 
defendant.  In  connection  with  this  evidence  the  court  in- 
structed the  jury  to  the  effect  that  individuals,  as  a  general 
rule,  acquire  a  system  of  forming  letters  which  gives  to  their 
handwriting  a  fixed  character  and  distinguishes  it  from  the 
handwriting  of  every  other  person,  and  that  handwriting  is 
an  art  concerning  which  correctness  of  opinion  is  susceptible 
of  demonstration.  The  right  of  either  party,  in  a  proper 
case,  to  introduce  opinion  evidence  of  experts  as  to  the  iden- 
tity of  disputed  handwriting,  which  right  in  this  case  was 
exercised  by  both,  cannot  be  questioned;  hence  there  was  no 
occasion  for  the  statements  made  in  the  instruction.  Never- 
theless they  are  not  subject  to  appellant's  objection  that  the 
court  thereby  instructed  the  jury  as  to  the  weight  which  they 
should  give  such  evidence.  However  read,  since  there  were 
two  such  witnesses  whose  testimony  was  conflicting,  it  could 
not  be  understood  by  the  jury  as  an  expression  on  the  part 
of  the  court  as  to  the  credibility  of  either.  Moreover,  the 
court  properly  told  the  jury  that  while  such  witnesses  might 
give  their  reasons  for  the  opinions  expressed,  the  jury  should 
*' apply  the  same  general  rules  to  the  testimony  of  experts 
that  are  applicable  to  the  testimony  of  other  witnesses  in 
determining  its  weight." 

The  court  instructed  the  jury  ''that  it  is  the  duty  of  the 
prosecution  to  prove  each  and  every  material  allegation  in 
each  of  the  two  counts  of  the  information,  and  that  if  the 
prosecution  fails  to  prove  each  and  every  material  allegation 
in  the  first  count,  you  must  acquit  the  defendant  of  the  first 
count,  and  if  the  prosecution  fails  to  prove  each  and  every 
material  allegation  of  the  second  count  of  the  information, 
you  must  acquit  the  defendant  on  the  second  count."  Not- 
withstanding the  fact  that  the  court  so  instructed  the  jury, 
appellant  assigns  as  error  the  fact  that  the  court,  at  his  re- 
quest, refused  to  give  to  the  jury  the  following  instruction: 
**You,  the  jury,  are  instructed  that  in  determining  the  guilt 
or  innocence  of  this  defendant,  on  the  two  counts  set  forth 
in  the  information,  you  shall  confine  the  testimony  offered  as 
to  the  first  count,  to  that  count,  and  the  testimony  offered 
as  to  the  second  count,  to  that  count.  In  other  words,  you  are 
instructed  that  each  count  in  the  information  must  be  sep- 
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arately  proved  to  your  satisfaction  beyond  a  reasonable  doubt  f 
before  you  can  convict  the  defendant  of  either  or  both  of 
the  counts  of  the  information."  That  the  rights  of  defend- 
ant in  this  regard  were  fully  covered  by  the  first  instruc- 
tion above  quoted,  must  be  apparent;  hence,  conceding  the 
requested  instruction  correct,  it  was,  in  view  of  the  one  given, 
properly  refused. 

The  contention  that  a  sufficient  foundation  was  not  laid  for 
introducing  in  evidence  certain  articles,  consisting  of  a  note 
found  under  a  glass  in  the  house  occupied  by  Potts,  and  also 
an  acid  bottle,  jelly  glass,  piece  of  screen,  and  notes  and  parts 
of  envelopes  containing  the  same,  concerning  which  much 
testimony  was  offered,  is  without  merit.  The  identity  of  the 
articles  so  found  was  clearly  established.  Were  it  otherwise, 
and  conceding  the  claim  of  appellant,  it  is  apparent  upon  the 
record  that  he  could  not  possibly  have  been  prejudiced  by 
reason  of  the  introduction  of  such  evidence  marked  as  ex- 
hibits in  the  case. 

The  record  does  not  disclose  what  was  said  by  the  district 
attorney  in  the  course  of  his  argument  to  the  jury,  and  hence 
there  is  nothing  upon  which  to  base  appellant's  assignment 
of  error  on  account  of  misconduct  of  the  district  attorney  in 
making  improper  statements  to  the  jury.  Neither  is  there 
anything  in  the  record  showing  an  abuse  of  discretion  on  the 
part  of  the  court  in  refusing,  at  defendant's  request,  to  make 
an  order  permitting  the  jury  to  view  the  premises  where  the 
offense  charged  was  alleged  to  have  been  committed.  Indeed, 
as  said  in  People  v.  Howard,  28  Cal.  App.  180,  181,  [151  Pac. 
754],  ''it  is  difficult  to  conceive  of  a  case  in  which  the  facts 
would  justify  a  reversal  for  an  abuse  of  such  discretion." 
Our  attention  has  not  been  directed  to  any  prejudicial  error 
disclosed  by  the  record. 

The  judgment  is  affirmed. 

Gonrey,  P.  J.,  and  James,  J.,  concurred. 
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[Civ.  No.  1649.    Third  Appellate  DistricL-^ulj  27, 1917.] 

O.    W.    SHERWOOD,    Respondent,    v.   A.    J.    LOWELL, 

Appellant. 

BfOBTOAOE  —  Conveyance  of  Propeety  to  Cobpobation  —  Payment  — 
Obal  Pbomiss  of  Geanteb — Statute  of  f^UDS. — ^Where  mort- 
gaged property  was  conveyed  to  a  corporation,  an  oral  agreement 
made  by  the  principal  stockholder  with  the  holder  of  the  note  that 
he  would  pay  the  note  is  void  because  not  in  writing  and  for  lack 
of  consideration. 

Id. — Payment  of  Interest — Cbedit  on  Billhead  of  Corporation — 
Insufficient  Memorandum. — A  payment  of  interest  on  the  note 
by  such  stockholder,  evidenced  by  a  credit  for  the  amount  in  a 
memorandum  in  defendant's  handwriting  on  the  corporation's  Gill- 
head,  containing  charges  against  the  holder  of  the  note  for  merchan- 
dise purchased  from  the  corporation,  is  not  a  sufficient  memorandum 
to  satisfy  the  requirements  of  subdivision  2  of  section  1624  of  the 
Civil  Code,  on  the  theory  that  the  stockholder  treated  the  name  of 
the  corporation  printed  on  the  billhead  as  his  own  or  adopted  it  aa 
his  signature. 

Id. — Statute  of  Limitations — ^New  Promise — Insufficient  Writing. 
Such  a  writing  is  not  sufficient  to  take  the  note  out  of  the  operation 
of  the  statute  of  limitations,  under  section  360  of  the  Code  of  Civil 
Procedure,  since  an  acknowledgment  of  a  debt  from  which  a  promise 
to  pay  may  be  implied  must  be  a  direct,  distinct,  unqualified,  and 
unconditional  admission  of  a  previous  subsisting  debt,  for  which  the 
party  is  liable  and  willing  to  pay. 

Id. — Part  Payment  Insufficient. — Under  section  360  of  the  Code  of 
Civil  Procedure,  a  part  payment  is  not  sufficient  in  itself  to  take  a 
debt  out  of  the  statute  of  limitations,  unless  there  is  a  writing  signed 
by  the  party  to  be  charged,  showing  an  acknowledgment  of,  or  an 
express  promise  to  pay,  the  debt. 

Id. — Assumption  of  Mortoage  Debt  by  Corporation  Grantee — Guar- 
antor Against  Deficiency. — ^Where  mortgaged  property  is  con- 
veyed to  a  corporation,  and  its  principal  stockholder  assumes  and 
agrees  to  pay  the  debt,  the  corporation  or  stockholder  becomes  noth- 
ing more  than  a  guarantor  of  or  indemnifier  against  any  deficiency 
that  might  arise  upon  a  foreclosure  sale  of  the  mortgaged  premises. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Men- 
docino County,  and  from  an  order  denying  a  motion  to  set 
aside  such  judgment.    J.  Q.  White,  Judge. 

The  facts  are  Ftatcd  in  the  opinion  of  the  court. 
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Robert  Duncan,  for  Appellant 

Preston  &  Preston,  and  C.  H.  McConaughy,  for  Respond- 
ent. 

HART,  J. — The  action  is  on  a  promissory  note  executed 
March  30,  1908,  to  plaintiff,  by  J.  W.  Lowell,  brother  of  de- 
fendant, and  payable  one  year  after  date.  It  is  alleged  in 
the  complaint  that,  in  consideration  of  the  maker  of  the  note 
transferring  to  defendant  "certain  property  and  business," 
defendant  agreed  to  pay  said  note;  that,  "on  March  30,  1909, 
the  thirtieth  day  of  March,  1912,  and  the  thirtieth  day  oi 
March,  1913,  pursuant  to  said  agreement,  defendant  did  on 
said  dates  pay  to  plaintiff  the  interest  due  on  said  promissory 
note";  that,  "thereafter  on  May  5,  1913,  at  the  said  town  of 
Westport,  defendant  agreed  in  writing  to  and  with  plaintiff 
to  pay  said  promissory  note  and  did  then  and  there,  in  writ- 
ing, make  a  payment  on  said  promissory  note  to  said  plaintiff 
in  the  sum  of  eighty  dollars."  Judgment  is  prayed  for  the 
sum  of  one  thousand  dollars  and  interest  from  March  30, 
1913. 

Defendant,  in  his  answer,  denied  entering  into  the  alleged 
agreement  and  denied  that  any  such  agreement  was  made; 
denied  the  alleged  transfer  of  property  by  J.  W.  Lowell  to 
defendant,  and  denied  the  alleged  payment  of  money  as  in- 
terest or  otherwise;  denied  the  alleged  agreement  of  May  5, 
1913,  and  denied,  on  information  and  belief,  that  the  said 
sum  of  one  thousand  dollars  or  any  other  sum  is  due  or  un- 
paid on  said  note.  For  further  answer  defendant  pleaded 
sections  337,  339,  and  343  of  the  Code  of  Civil  Procedure  in 
bar  of  the  action. 

The  cause  was  tried  by  the  court  without  a  jury  and  plain- 
tiff had  judgment  as  prayed  for  in  the  complaint.  Defend- 
ant moved  the  court  to  set  aside  the  judgment  and  enter  a 
new  and  different  judgment  in  favor  of  defendant  and 
against  plaintiff.  The  case  is  here  on  appeal  from  the  judg- 
ment and  the  order  denying  said  motion. 

The  execution  of  the  note  by  J.  W.  Lowell  is  not  denied. 
The  court  made  the  following  findings : 

"II.  That  it  is  true  that  thereafter  and  on  the  30th  day 
of  March,  1911,  at  the  town  of  Westport,  county  of  Mendo- 
cino, state  of  California,  the  said  J.  W.  Lowell  and  said  de- 
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fendant  A.  J.  Lowell,  with  the  consent  of  the  said  plaintiff 
(did)  represent  to  said  plaintiff  that  he,  the  said  J.  W. 
Lowell  would  transfer  all  of  his  property  and  said  business 
to  the  defendant,  and  the  defendant  A.  J.  Lowell  then  and 
there  did  agree  to  and  with  the  said  plaintiff  to  pay  and  dis- 
charge the  payment  of  said  promissory  note  and  interest  due 
thereon,  and  that  may  become  due  thereon,  but  that  the  said 
J.  W.  Lowell,  instead  of  transferring  said  property  and  busi- 
ness to  the  said  defendant  A.  J.  Lowell,  transferred  the  same 
to  the  Westport  Mercantile  Company,  of  which  the  defendant 
A.  J.  Lowell  is  the  largest  stockholder,  and  that  the  said 
J.  W.  Lowell  and  the  defendant  A.  J.  Lowell  did  represent 
to  the  said  plaintiff  that  he,  the  said  A.  J.  Lowell,  was  and  is 
the  owner  of  said  property  and  business,  but  that  said  agree- 
ment by  said  A.  J.  Lowell  to  pay  said  note  was  not  in  writing 
but  was  oral. 

"III.  That  it  is  true,  that  pursuant  to  said  agreement,  the 
said  A.  J.  Lowell  did  assume  and  agree  to  pay  said  promis- 
sory note  and  interest  thereon,  and  that  on  the  30th  day  of 
March,  1911,  the  said  A.  J.  Lowell  did  pay  the  interest  on 
said  promissory  note,  which  payment  is  evidenced  by  a  mem- 
orandum in  writing  on  the  back  of  said  promissory  note  in 
the  handwriting  of  said  defendant,  A.  J.  Lowell,  which  said 
memoranda  is  as  follows:  'Reed  to  Mar.  3Qth,  1911.'  But 
that  the  name  of  A.  J.  Lowell  does  not  appear  on  said  mem- 
orandum or  in  connection  with  it. 

*'IV.  That  it  is  true,  that  on  the  5th  day  of  May,  1913, 
at  the  town  of  Westport,  county  of  Mendocino,  state  of  Cali- 
fornia, the  said  defendant,  A.  J.  Lowell,  did  pay  to  plaintiff 
on  account  of  interest  on  said  promissory  note  the  sum  of 
eighty  dollars,  which  payment  is  evidenced  by  a  written 
memorandum  in  the  handwriting  of  said  defendant,  A.  J. 
Lowell  on  the  billhead  of  the  Westport  Mercantile  Company, 
and  that  the  said  defendant  A.  J.  Lowell  represented  to  the 
said  plaintiff  that  he,  the  said  A.  J.  Lowell  was  the  West- 
port  Mercantile  Company,  and  that  the  payment  so  made, 
was  made  by  the  said  defendant,  A.  J.  Lowell,  personally; 
that  the  said  written  memorandum  of  said  payment  is  as  fol- 
lows: *by  interest  $140';  that  the  said  written  memorandum 
is  not  nor  is  the  said  statement  on  the  billhead  of  the  West- 
port  Mercantile  Company  signed  or  subscribed  by  the  said 
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A.  J.  Lowell ;  that  the  name  of  the  Westport  Mercantile  Com- 
pany does  not  appear  thereon  except  in  printing." 

The  uncontradicted  evidence  shows:  That  the  Westport 
Mercantile  Company  is,  and  has  been  since  its  organization 
on  June  29,  1907,  a  corporation,  duly  established  as  such  un- 
der the  laws  of  the  state  of  California;  that  its  principal 
place  of  business  was  and  is  at  the  town  of  Westport,  in  Men- 
docino County,  and  that  at  said  town  it  has  carried  on  during 
the  whole  of  the  period  of  its  existence  a  general  merchandise 
business  and  the  business  of  purchasing  and  selling  timber, 
for  which  specific  purposes,  among  others,  as  declared  in  its 
articles  of  incorporation,  it  was  organized;  that  the  stock- 
holders of  said  corporation  were  and  are  the  defendant,  A.  J. 
Lowell,  P.  C.  Hunter,  and  C.  E.  Gordon,  the  defendant  being 
the  owner  of  three-fifths  of  the  stock  therein ;  that  the  plain- 
tiff did  business  with  said  corporation.  It  is  likewise  further 
shown  that  the  corporation  had,  prior  to  the  particular  trans- 
action giving  rise  to  this  action,  borrowed  the  sum  of  one  thou- 
sand dollars  from  the  plaintiff  and  that  the  latter  held  its 
promissory  note  therefor,  which  note  had  been  paid  at  the 
time  of  the  trial  of  this  action ;  that,  on  March  30,  1908,  one 
J.  W.  Lowell  borrowed  the  sum  of  one  thousand  dollars  from 
the  plaintiff  and  executed  and  delivered  to  the  latter  his 
promissory  note  for  said  sum,  made  payable  one  year  after 
date,  and,  as  security  for  the  payment  of  said  note,  executed 
and  delivered  to  the  plaintiff  a  mortgage  on  a  certain  piece 
of  land  situated  in  Mendocino  County  and  upon  which  there 
was  then  standing  a  two  story  building. 

The  parties  to  the  action  stipulated  that  these  facts  were 
true:  That  J.  W.  Lowell,  at  the  time  of  the  making  of  the 
note  last  referred  to  and  the  execution  of  the  mortgage  to 
secure  the  payment  of  said  note,  was  the  owner  of  the  land 
so  mortgaged;  that,  after  the  said  land  was  so  mortgaged, 
J.  W.  Lowell  conveyed  the  same  to  his  wife,  Mrs.  E.  J. 
Lowell ;  that,  on  the  eighth  day  of  August,  1910,  Mrs.  Lowell 
conveyed  the  land,  by  a  grant,  bargain,  and  sale  deed,  to  the 
Westport  Mercantile  Company.  While  this  deed  was,  as  was, 
of  course,  the  deed  to  Mrs.  Lowell,  subject  to  the  mortgage, 
it,  like  the  latter  deed,  contained  no  agreement  that  the 
grantee  would  assume  the  mortgage  debt.  And,  at  the  time 
of  the  conveyance  by  Mrs.  Lowell  to  the  corporation,  the  note 
and  mortgage  were  still  subsisting  oblisraticns — that  is,  the 
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statute  of  limitations  had  not  run  against  them.  In  this  con- 
nection, it  may  parenthetically  be  stated,  although  a  matter 
of  no  special  consequence,  so  far  as  the  decision  here  is  con- 
cerned, further  than  that  it  tends  to  show  that  the  convey- 
ance to  Mrs.  Lowell  involved  a  bona  fide  transaction,  the 
record  shows  that  Mrs.  Lowell  obtained  the  mortgaged  prem- 
ises from  her  husband  as  the  result  of  an  award  made  by  cer- 
tain arbitrators  **in  the  matter  of  settlement  of  community 
property  of  J.  W.  Lowell  and  E.  J.  Lowell.''  It  is  not  made 
to  appear  what  occasioned  the  arbitration  or  the  reason  for 
the  settlement  and  the  division  between  them  of  the  com- 
munity property  rights  of  said  parties.  However,  after  the 
mortgaged  land  had  been  conveyed  to  the  corporation,  and, 
after  action  on  the  note  and  mortgage  given  to  the  plaintiff 
by  J.  W.  Lowell  had  become  barred  by  the  statute  of  limita- 
tions, the  defendant,  A.  J.  Lowell,  paid  the  plaintiff  the  sum 
of  $140,  of  which  $60  was  in  payment  of  interest  then  due  on 
the  note  from  the  corporation  to  the  plaintiff  and  $80  in  pay- 
ment on  the  J.  W.  Lowell  note.  These  payments  were  noted 
as  a  credit  on  a  written  statement  of  an  account  due  from 
the  plaintiff  to  the  corporation,  which  statement  is  referred 
to  by  the  court  in  finding  4  of  its  findings  as  a  "written 
memorandum  of  the  payment"  of  the  interest  due  on  the  note 
in  suit.  As  stated,  said  ''memorandum''  was  an  ordinary 
statement  or  bill  rendered  against  the  plaintiff  for  merchan- 
dise purchased  by  him  of  the  corporation,  and  the  printed 
part  thereof  read  as  follows : 

"Statement  Westport  Mercantile  Co.    Westport,  Cal 

191. .     Sold  to "    The  date,  "May  5,"  and  the  figure 

"3"  after  the  figure  "191"  and  all  items  after  the  words 
"Sold  to"  were  in  the  defendant's  handwriting,  but  his  own 
name  nowhere  appears  therein. 

It  is  upon  this  writing  that  the  plaintiff  relies  for  a  recov- 
ery against  the  defendant,  his  claim  being  that  said  "memo- 
randum" created  a  new  promise,  within  the  intent  of  section 
360  of  the  Code  of  Civil  Procedure,  against  which  the  statute 
has  not  run,  since  the  action  founded  upon  the  promise  so 
created  was  brought  within  four  years  after  the  date  of  the 
"memorandum."  It  is  argued,  in  purported  support  of  this 
position,  that,  although  the  defendant's  name  is  nowhere  at- 
tached to  said  "memorandum,"  the  document  is,  neverthe- 
less, within  the  meaning  of  said  section  360,  an  "acknowledg- 
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ment"  from  which  a  new  promise  is  implied  and  created,  and 
that  "a  printed  name  is  suflScient  to  satisfy  the  statute  where 
the  paper  is  delivered  under  circumstances  showing  an  in- 
tention to  regard  the  printed  name  as  a  person's  own,  and 
so  in  effect  to  adopt  it  as  his  signature." 
'  Thus  it  will  be  observed  that,  since,  concededly,  the  note 
was  barred  by  the  statute  of  limitations  after  March  30,  1913, 
the  right  to  maintain  this  action  must  depend  upon  whether 
the  finding  of  a  new  promise  to  assume  and  pay  the  indebted- 
ness evidenced  by  the  note  in  question  is  supported  by  the 
evidence. 

Section  360  of  the  Code  of  Civil  Procedure,  supra,  pro- 
vides: **No  acknowledgment  or  promise  is  sufScient  evidence 
of  a  new  or  continuing  contract,  by  which  to  take  the  case  out 
of  the  operation  of  this  title,  unless  the  same  is  contained  in 
some  writing,  signed  by  the  party  to  be  charged  thereby." 

The  defendant  contends  that  the  "written  memorandum" 
referred  to  is  not  such  a  writing  as  will  take  the  case  out  of 
the  operation  of  the  above  section ;  that  it  is  insufficient  under 
the  terms  of  the  statute  of  frauds  to  charge  either  the  defend- 
ant or  the  corporation  with  liability  for  payment  of  the  debt ; 
that  in  no  event  can  either  the  defendant  or  the  corporation 
be  held  liable  to  the  plaintiff,  since  the  uncontroverted  evi- 
dence shows  that  there  was  no  privity  of  contract  between 
either  and  the  plaintiff. 

In  the  first  place,  we  express  the  opinion  that  the  evidence, 
as  it  is  presented  by  the  record  here,  is  wholly  insufficient  to 
sustain  that  part  of  finding  No.  2  which  reads  as  follows: 
'*That  it  is  true  that  thereafter  and  on  the  30th  day  of 
March,  1911,  at  the  town  of  Westport,  .  .  .  the  said  J.  W. 
Lowell  and  said  defendant,  A.  J.  Lowell,  with  the  consent  of 
the  said  plaintiff,  (did)  represent  to  said  plaintiff  that  he, 
the  said  J.  W.  Lowell,  would  transfer  all  of  his  property  and 
said  business  to  the  defendant,  and  the  defendant,  A.  J. 
Lowell,  then  and  there  did  agree  to  and  with  the  said  plaintiff 
to  pay  and  discharge  the  payment  of  said  promissory  note 
and  interest  due  thereon,  and  that  may  become  due  thereon." 

The  only  testimony  that  we  have  been  able  to  find  in  the 
record  from  which  a  possible  inference  might  arise  that  the 
agreement  referred  to  in  said  finding  was  made,  other  than 
the  written  statement  of  account  rendered  to  the  plamtiff 
by  the  corporation  and  above  described,  is  the  following  given 
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by  the  plaintiff :  That  when  A.  J.  Lowell  paid  the  interest  on 
the  note  on  the  thirtieth  day  of  March,  1911,  a  conversation 
took  place  between  him  and  A.  J.  Lowell  concerning  said  pay- 
ment. *'Q.  State  what  was  said  and  where  and  who  was 
present  at  the  time  the  payment  was  made.  A.  I  can't  give 
the  exact  words.  Q.  Well,  in  substance,  what  you  under- 
stood what  was  said?  A.  We  were  talking  about  the  note 
and  Mr.  A.  J.  Lowell  was  to  pay  the  note  and  he  paid  me 
that  interest  the  first  year.  Q.  You  mean  in  1911?  A.  Yes, 
sir.  Q.  That  was  the  first  interest  paid  by  A.  J.  Lowell? 
A.  Yes,  sir.  Q.  At  that  time  was  there  anything  said  about 
releasing  J,  W,  Lowell?  A.  Yes,  sir.  Q.  Since  that  time, 
who  have  you  looked  to  for  the  payment  of  this  note?  A.  Mr. 
A.  J.  Lowell.  Q.  Now,  since  1911,  were  any  other  payments 
made  by  Mr.  A.  J.  Lowell?  A.  Yes,  sir.  Q.  When  was  the 
next  payment  made?  A.  Some  time  in  1912."  He  testified 
that  a  further  payment  was  made  in  1913,  and  said  he  had 
a  writing  to  show  said  payment,  referring  to  the  statement 
(above  referred  to)  showing  the  account  between  plaintiff 
and  the  corporation  for  merchandise  furnished  the  former  by 
the  latter  and  which  contained  the  credit  item  of  $140  for 
interest  then  due  on  the  two  notes — the  note  in  suit  and  the 
note  of  the  corporation  to  the  plaintiff. 

On  redirect  examination,  the  plaintiff  testified  that,  near 
the  time  at  which  J.  W.  Lowell  and  his  wife  accepted  the 
award  made  by  the  arbitrators  who  had  been  selected  to  adjust 
and  settle  their  respective  rights  in  their  community  prop- 
erty, A.  J.  Lowell  told  him  that  J.  W.  Lowell  had  assigned 
the  mortgaged  premises  to  him  and  that  he  (A.  J.)  had  re- 
ceived said  property. 

It  will  be  observed  that  in  the  above  testimony  the  plaintiff 
does  not  say  that  A.  J.  and  J.  W.  Lowell  entered  into  the 
agreement  referred  to  in  finding  No.  2.  Nor  is  there  to  be 
found  anywhere  in  the  record  any  testimony  that  A.  J.  and 
J.  W.  Lowell  entered  into  any  such  agreement.  The  most 
that  can  be  said  of  the  above  testimony  of  the  plaintiff  or  the 
effect  thereof  is  that  A.  J.  Lowell,  whether  for  himself  or  for 
J.  W.  Lowell  or  for  the  corporation  is  not  made  to  appear 
therefrom,  paid,  as  it  accrued,  the  interest  on  the  note  on 
three  several  occasions,  and  that  the  plaintiff  had  looked  to 
A.  J.  Lowell  for  the  payment  of  the  note.    The  testimony 
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obyiously  falls  far  short  of  upholding  the  part  of  finding  2 
above  quoted  herein. 

Nor  is  there  any  proof  to  sustain  the  remaining  vital  por- 
tion of  said  finding,  viz. :  ''That  the  said  J.  W.  Lowell,  instead 
of  transferring  said  property  and  business  to  the  said  defend- 
ant, A.  J.  Lowell,  transferred  the  same  to  the  Westport  Mer- 
cantile Company,  of  which  the  defendant,  A.  J.  Lowell,  is 
the  largest  stockholder,  and  that  the  said  J.  W.  Lowell  and 
the  defendant,  A.  J.  Lowell,  did  represent  to  the  said  plain- 
tiff  that  he,  the  said  A.  J.  Lowell,  was  and  is  the  owner  of 
said  property  and  business,''  etc. 

The  uncontradicted  evidence  is,  as  has  heretofore  been 
shown,  that  it  was  not  J.  W.  Lowell,  but  his  wife,  E.  J.  Lowell, 
who,  having  previously  been  awarded  the  mortgaged  premises 
as  her  share  of  the  community  property  in  the  settlement  by 
the  arbitrators  of  the  community  rights  of  herself  and  hus- 
band, transferred  and  conveyed  the  said  premises  to  the  West- 
port  Company. 

The  only  other  finding  which  is  of  a  fact  material  or  vital 
to  the  judgment  is  the  finding  that  the  payment  of  the  interest 
on  the  note  in  the  sum  of  eighty  dollars,  on  May  5,  1913,  is 
I* 'evidenced  by  a  written  memorandum,  in  the  handwriting  of 
the  defendant  ...  on  the  billhead  of  the  Westport  Mercan- 
tile Company,"  and  that  the  "said  written  memorandum  of 
said  payment  is  as  follows:  'by  interest,  $140';  that  the  said 
written  memorandum  is  not  nor  is  the  said  statement  on  the 
billhead  of  the  Westport  Mercantile  Company  signed  or  sub- 
scribed by  the  said  A.  J.  Lowell ;  that  the  name  of  the  West- 
port  Mercantile  Company  does  not  appear  thereon  except  in 
printing";  and  that  "the  said  defendant  represented  to  the 
said  plaintiff  that  he,  the  said  A.  J.  Lowell,  was  the  Westport 
Mercantile  Company,  and  that  the  payment  so  made  was  made 
by  the  said  defendant,  A.  J.  Lowell,  personally." 

There  is  no  evidence  in  the  record  which  sustains  or  war- 
rants the  finding  that  A.  J.  Lowell  represented  to  the  plaintiff 
that  he  (the  said  Lowell)  "was  the  Westport  Mercantile 
Company."  As  to  the  fact  so  found,  the  only  testimony  dis- 
closed by  the  record  which  might  be  said  to  have  any  bearing 
whatever  thereon  is  that  of  the  plaintiff,  who  merely  stated, 
referring  to  the  corporation,  that,  as  he  understood  it,  A.  J. 
Lowell  was  "the  whole  thing — manager,  owner  and  everything 
else."    Obviously,  that  statement  involves  only  the  conclusion 
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of  the  witness  and  is  wholly  insufficient  to  support  the  finding 
referred  to.  In  this  connection,  it  may  be  observed  that  the 
articles  of  incorporation  of  the  corporation  and  the  uncon- 
tradicted testimony  of  A.  J.  Lowell  show,  or  tend  to  show, 
that,  while  the  said  Lowell  was  the  principal  stockholder 
therein,  there  were  others  who  owned  considerable  stock  in 
the  concern. 

Even  conceding  that  the  evidence  shows  that  the  defendant, 
on  the  thirtieth  day  of  March,  1911,  promised  to  pay  the  note, 
which  we  hold  is  not  so,  the  promise  so  found  to  have  been 
made,  not  having  been  made  under  or  upon  any  of  the  con- 
ditions specified  in  subdivisions  1,  2,  and  3  of  section  2794 
of  the  Civil  Code,  is  wholly  void  because  not  in  writing.  (Civ. 
Code,  sec.  1624,  subd.  2.)  The  uncontradicted  evidence  shows 
and  the  court  finds,  as  has  been  already  pointed  out,  that  the 
mortgaged  premises  were  conveyed  to  the  corporation  and 
not  to  the  defendant,  and  that  such  conveyance  was  made 
some  seven  months  prior  to  the  making  of  the  alleged  prom- 
ise. Nor  is  there  any  evidence  or  even  pretense  that  the 
defendant  received  any  other  property  of  J.  W.  Lowell  to  be 
devoted  to  any  of  the  purposes  mentioned  in  section  2794  of 
the  Civil  Code.  Hence,  furthermore,  there  was  no  considera- 
tion moving  to  the  defendant  for  the  agreement.  If  made 
at  all,  it  was  a  mere  nudum  pactum.  It  follows,  of  course, 
that  the  finding  that  such  a  promise  was  made  by  the  defend- 
ant, at  the  time  mentioned  in  the  findings,  is  without  any 
force  in  the  determination  of  this  appeal,  and  there  is  there- 
fore no  necessity  for  further  consideration  of  it.  But  the 
basis  of  the  present  action  is  not  the  alleged  agreement  of 
March  30,  1911,  which  was  made,  if  at  all,  before  the  plain- 
tiff's right  of  action  on  the  note  or  original  obligation  had 
been  lost  by  lapse  of  the  time  limited  by  the  statute  within 
which  he  might  have  sued  on  said  note.  His  action  is,  as  seen, 
founded  entirely  on  the  alleged  written  memorandum  men- 
tioned in  finding  4,  which  was  made  after  the  statute  had 
barred  his  right  to  sue  on  the  note.  It  is  upon  this  alleged 
new  promise  that  the  plaintiff  relies  for  a  recovery.  But  it 
is  clear  to  us  that  the  alleged  memorandum  is  wholly  insuffi- 
cient, under  the  terms  of  the  second  subdivision  of  section 
1624  of  the  Civil  Code  and  those  of  section  360  of  the  Code  of 
Civil  Procedure,  either  to  charge  the  defendant  with  liability 
for  the  payment  of  the  debt  or  to  take  the  case  out  of  th^ 


Digitized  by 


Google 


374  Sherwood  v.  Lowell.  [34  Cal.  App. 

operation  of  the  statute  of  limitations.  Indeed,  the  first  prop- 
osition is  clearly  settled  by  the  finding  that  the  memorandum 
was  not  signed  by  the  defendant.  Section  1624,  subdivision 
2,  supra,  provides  that  a  special  promise  to  answer  for  the 
debt,  default,  or  miscarriage  of  another,  to  be  valid,  must 
be  in  writing  and  subscribed  by  the  party  to  be  charged,  or 
by  his  agent.  As  has  been  shown,  there  is  no  evidence  to 
support  the  finding  that  the  defendant  was  hiLiself  the  cor- 
poration, and  there  is  no  evidence  or  direct  finding  that  the 
defendant  treated  the  name,  "Westport  Mercantile  Com- 
pany," as  printed  on  the  statement  or  memorandum,  as  his 
own  or  in  effect  adopted  it  as  his  signature.  If,  as  has  been 
suggested,  said  memorandum  was  delivered  by  the  defendant 
under  circumstances  justifying  the  inference  that  the  defend- 
ant's intention  was  to  treat  the  printed  name  as  his  own  and 
to  adopt  it  as  his  signature,  then  we  reply  that  a  mere  infer- 
ence arising  from  circumstances  reasonably  amenable  to  dif- 
ferent meanings,  or  which  will,  with  equal  force,  lead  to  either 
one  of  two  opposite  or  inconsistent  conclusions,  does  not 
measure  up  to  the  requirements  of  the  statute.  The  circum- 
stance that  the  written  part  of  the  statement  was  in  the  hand- 
writing of  the  defendant,  together  with  the  circumstance  that 
the  latter  had  at  a  previous  time  orally  said  to  the  plaintiff 
that  he  would  pay  the  debt,  may  well  be  said  to  justify  the 
inference  that  the  defendant  intended  to  adopt  the  printed 
name  of  the  corporation  as  his  own.  On  the  other  hand,  the 
circumstances  that  the  memorandum  was  on  a  billhead  of  the 
corporation,  that  all  the  debit  items  in  the  statement  were 
for  merchandise  purchased  from  the  corporation  by  the  plain- 
tiff, that  the  name  of  the  defendant  was  neither  printed  nor 
written  on  the  statement,  and  that  the  mortgaged  property 
was  not  conveyed  to  the  defendant  but  to  the  corporation,  cer- 
tainly justify  the  inference  that  the  transaction  was  intended 
and  understood  to  be  that  of  the  corporation  and  not  the  per- 
sonal transaction  of  the  defendant. 

The  statute  plainly  contemplates  that,  to  charge  a  third 
party  with  liability  for  the  debt  of  another,  the  writing  so 
relied  upon  must  not  only  contain  a  direct  and  unequivocal 
assumption  of  the  obligation,  but  it  must  be  subscribed  by  the 
party  to  be  charged.  As  seen,  the  only  feature  of  the  memo- 
randum here  which  relates  in  any  way  to  the  note  in  suit  or 
the  indebtedness  evidenced  thereby  is  the  item  of  credit  for 
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interest  in  the  words:  "By  interest,  $140."  There  is  not 
another  word  or  line  contained  therein  which  tends  to  show 
any  contract  by  which  the  defendant  or  any  other  person 
agreed  to  stand  for  the  debt  which  is  primarily  responsible 
for  this  action.  The  writing  is  not  a  memorandum  of  a 
promise  or  agreement  to  do  anything,  much  less  one  to  assume 
the  debt  which  is  the  foundation  of  this  suit.  The  object  of 
the  statute  of  frauds  is  to  preserve,  in  the  most  certain,  defi- 
nite, and  enduring  form,  evidence  of  the  terms  to  which  per- 
sons who  have  entered  into  contractual  relations  as  to  certain 
specified  kinds  of  transactions  have  mutually  agreed,  and 
thus  to  prevent  the  imposition  of  fraud  and  the  practicing 
of  perjury  in  such  transactions,  and  certainly  it  cannot  be 
said  that  the  object  of  the  statute  may  be  accomplished,  or 
fraud  or  perjury  prevented  or  the  practice  of  either  mini- 
mized, where,  as  here,  no  promise  or  agreement  can  be  shown 
or  the  purpose  or  significance  of  the  writing  relied  on  even 
understood  in  the  absence  of  parol  evidence  explanatory 
I  thereof. 

Nor  is  the  writing  suflScient  to  take  the  case  out  of   the 
i  operation  of  the  statute  of  limitations.    While  it  is  true  that 

j  in  an  early  case,  Barron  v.  Kennedy,  17  Cal.  574,  577,  it  was 

!  held  that  "part  payment  has  always  been  held  suflBcient  to 

take  the  debt,  on  which  it  is  made,  out  of  the  statute,"  the 
language  so  used  must  be  considered  in  the  light  of  the  situa- 
I  tion    presented  to  the  court — ^that  is  to  say,  the    language 

j  quoted  states  the  rule  correctly  where  it  is  considered  in  con- 

nection with  the  fact,  if  it  be  a  fact,  that  there  is  a  writing, 
signed  by  the  party  to  be  charged,  showing  an  acknowledg- 
ment of  or  an  express  promise  to  pay  the  debt.  If  there  be 
no  such  writing  of  any  kind  or  character,  then  part  payment 
'  is  insufficient  to  take  the  debt  out  of  the  statute.    If  the  rule 

I  were  otherwise,  then  to  section  360  of  the  Code  of  Civil  Pro- 

j  cedure  would  be  added  a  qualification  which  it  does  not  con- 

I  tain  and  which  is  not  within  the  fair  and  reasonable  import 

of  its  language. 

As  we  have  shown,  and  as  is  obvious,  there  is  no  direct 
and  distinct  promise  to  pay  the  debt  contained  in  the  memo- 
randum, and  an  acknowledgment  of  a  debt  from  which  a 
promise  to  pay  may  be  implied  must  be  a  direct,  distinct,  un- 
qualified, and  unconditional  admission  of  a  previous  subsist- 
ing debt  which  the  party  is  liable  and  willing  to  pay.    "If 
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there  be  accompanying  circumstances  which  repel  the  promise 
or  intention  to  pay;  if  the  expressions  be  equivocal,  vague, 
and  indeterminate,  leading  to  no  certain  conclusion,  but  at 
best  to  probable  inferences,  which  may  affect  different  minds 
in  different  ways,  we  think  they  ought  not  to  go  to  the  jury 
as  evidence  of  a  new  promise  to  revive  the  cause  of  action." 
(Mr.  Justice  Story,  in  Bell  v.  Morrison,  1  Pet.  (U.  S.)  362, 
[7  L.  Ed.  174] ;  see,  also,  Biddel  v.  Brizzolara,  56  Cal.  374, 
382;  McCormick  v.  Brown,  36  Cal.  180,  185,  [95  Am.  Dec. 
170] ;  Pierce  v.  Merrill,  128  Cal.  473,  476,  [79  Am.  St.  Rep. 
63,  61  Pac.  67] ;  Rodgers  v.  Byers,  127  Cal.  528,  [60  Pac.  42] ; 
Visher  v.  Wilbur,  5  Cal.  App.  562,  570,  571,  [90  Pac.  1065,  91 
Pac.  412].)  The  rule  as  thus  stated  involves  the  test  deter- 
minative of  whether  an  acknowledgment  by  the  debtor  him- 
self is  such  as  to  justify  the  implication  of  a  promise  to  pay, 
and  in  this  state  it  has  been  repeatedly  held  that  the  rule 
will  be  the  more  rigidly  applied  where  the  acknowledgment 
even  by  the  debtor  himself  is  after  the  statute  has  run  and 
thus  a  new  promise  sought  to  be  established  than  where  the 
acknowledgment  sufficient  to  continue  the  life  of  the  obliga- 
tion is  made  before  the  sta.tute  has  run.  This  being  the  rule 
as  to  the  debtor  himself,  it  seems  to  us  that  an  acknowledg- 
ment by  a  third  party,  particularly  after  the  debt  has  been 
barred,  should  be  so  clear,  distinct,  direct,  and  unequivocal 
as  necessarily  to  raise  the  implication  of  a  promise  by  him  to 
pay  the  debt.  Indeed,  it  seems  to  us  that  in  such  a  case, 
where,  of  course,  none  of  the  conditions  specified  in  section 
2794  of  the  Civil  Code  exists,  to  bind  a  third  party,  a  distinct, 
direct,  and  unconditional  express  promise  in  writing  should 
be  required.  In  this  case,  however,  the  circumstances  accom- 
panying the  making  of  the  alleged  ''memorandum  in  writing" 
furnish  the  only  ground  upon  which  the  claim  may  rest  that 
the  defendant  either  promised  to  pay  or  made  an  acknowledg- 
ment of  the  debt,  and,  as  we  have  shown  and  as  must  readily 
be  apparent  upon  an  examination  of  those  circumstances,  they 
*'lead  to  no  certain  conclusion,  but  at  best  to  probable  infer- 
ences which  may  aflfect  different  minds  in  different  ways." 

The  foregoing  views  and  the  conclusion  necessarily  follow- 
ing therefrom  are  decisive  of  this  case ;  but,  while  not  neces- 
sary to  do  so,  we  will,  nevertheless,  consider,  briefly,  another 
proposition  advanced  by  the  appellant  in  impeachment  of  the 
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jndgment>  viz. :  ''That  if  the  appellant  here,  or  even  the  West- 
port  Mercantile  Company,  had  assumed  and  agreed  to  pay 
the  mortgage  of  this  plaintiff,  neither  would  become  anything 
more  than  a  guarantor  of  or  indemnifier  against  any  de- 
ficiency that  might  arise  upon  a  sale  of  the  mortgaged  prem- 
ises." This  proposition  follows  from  the  fact  that  the  sole 
remedy  of  the  mortgagee  is  in  an  action  to  foreclose  the  mort- 
gage (Code  Civ.  Proc,  sec.  726),  and,  therefore,  the  liability 
of  the  mortgagor  wholly  contingent  on  the  fact  that  a  sale 
of  the  mortgaged  premises  shall  fail  to  satisfy  the  debt  and 
costs.  It  is,  so  it  is  contended,  against  this  contingency  that 
the  purchaser  indemnifies  him.  "True,  the  statute  author- 
izes a  single  decree  which  provides  for  a  sale  of  the  mortgaged 
premises,  and  a  subsequent  judgment  over  against  the  mort- 
gagor, to  which,  upon  the  equitable  principle  of  subrogation, 
may  be  added  a  judgment  over  against  the  purchaser  (where 
the  latter  has  indemnified  his  vendor)  for  any  deficiency 
which  may  appear  from  the  sheriff's  return."  {Biddel  v. 
Bfizzolara,  64  Cal.  354,  [30  Pac.  609] ;  see,  also,  Roberts  v. 
FitzaUen,  120  Cal.  482,  [52  Pac.  818] ;  Ward  v.  De  Oca,  120 
Cal.  102,  [52  Pac.  130].) 

We  think,  assuming  that  an  agreement  either  by  the  de- 
fendant or  the  corporation  to  assume  the  mortgage  debt  was 
made,  this  case  comes  clearly  within  the  doctrine  of  those 
cases. 

But  a  further  proposition,  which  is  supported  by  the  rec- 
ord and  must  be  sustained,  may  briefly  be  considered,  viz.: 
That,  since  the  conveyance  of  the  property  to  Mrs.  Lowell 
by  her  husband  occurred  after  the  premises  had  been  mort- 
gaged to  the  plaintiff  without  an  agreement  by  her  contained 
in  the  deed  or  otherwise  that  she  would  assume  or  pay  the 
mortgage  debt,  and  she  under  these  circumstances  later 
transferred  the  property  to  the  corporation,  the  appellant, 
conceding  that  he  is  or  then  was  the  Westport  Mercantile 
Company,  and  personally  bound  by  its  acts,  is  not  bound  or 
liable  at  all  to  the  respondent  for  the  reason  that  there  is 
no  privity  of  contract  between  them.  Nor  (for  the  same  rea- 
son) would  the  corporation  be  so  bound.  In  other  words, 
if  it  be  true  that  a  purchaser  of  an  equity  of  redemption  or 
the  mortgaged  premises  may  bind  himself  to  pay  the  mort- 
gage debt  as  a  part  of  the  consideration  of  the  transfer,  still 
in  this  case  neither  the  defendant  nor  the  corporation  would 
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be  liable  to  the  plaintiff  even  as  a  guarantor  of  or  indemnifier 
against  any  deficiency  judgment  against  the  mortgagor,  for 
the  reason  that  his  or  its  grantor  was  not  personally  liable 
for  the  debt  or  deficiency  arising  upon  a  sale  of  the  property 
under  foreclosure.  This  proposition  is  plainly  sustainable 
upon  reason  and  principle,  but  it  has  been  declared  by  num- 
erous cases  to  be  the  correct  doctrine. 

In  Biddel  v.  Brizzolara,  64  Cal.  354,  361,  [30  Pac.  609, 
612],  it  is  said:  "Even  where  the  rule  has  been  established 
that  the  purchaser  is  bound  by  his  promise  as  a  promise  made 
for  the  benefit  of  the  mortgagee,  it  is  still  necessary  that  the 
grantor  should  be  personally  liable  upon  the  mortgage  in 
order  to  render  the  grantee  liable  upon  his  covenant  to  the 
holder  of  the  mortgage  assumed."  (See,  also.  Ward  v.  De 
Oca,  120  Cal.  102,  [52  Pac.  130].) 

In  King  v.  Whitely,  10  Paige  (N.  Y.),  465,  the  grantor 
of  an  equity  of  redemption  in  mortgaged  premises,  neither 
legally  nor  equitably  interested  in  the  payment  of  the  bond 
or  mortgage,  except  so  far  as  the  same  were  a  charge  upon 
his  lands,  conveyed  the  mortgaged  property  subject  to  the 
mortgage,  and  the  conveyance  recited  that  the  grantees 
therein  assumed  the  mortgage  and  agreed  to  pay  the  same 
as  a  part  of  the  consideration  for  the  conveyance.  It  was 
held  that,  **as  the  grantor  in  that  conveyance  was  not  per- 
sonally liable  to  the  holder  of  the  mortgage,  the  grantees  were 
not  liable  to  the  holder  of  the  mortgage  to  pay  the  same." 
That  case  was  approved  in  the  year  1877  in  Vroonian  v.  Tur- 
ner, 69  N.  Y.  280,  [25  Am.  Rep.  195],  and  later  in  the  cases 
of  Biddel  v.  Brizzolara,  supra,  and  Ward  v.  De  Oca,  supra. 

At  all  events,  since  the  case  for  the  plaintiff  derives  its 
only  support  from  the  writing  or  statement  in  writing  of 
May  5,  1913,  and,  as  we  hold  it  insufficient  to  bind  the  de- 
fendant or  legally  charge  him  with  the  debt  sued  for  and  is, 
furthermore,  insufficient  to  take  the  debt  out  of  the  opera- 
tion of  the  statute  of  limitations,  the  judgment  and  the  order 
appealed  from  must  be  reversed,  and  it  is  so  ordered. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 
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[CSt.  No.  2109.    Purst  AppeUate  Dirtrict.— July  30,  1917.] 

TBANSCONTINENTAL  TELEGRAPH  COMPANY  (a 
Corporation),  Appellant,  v.  JOHN  F.  NEYLAN  et  al., 
Respondents. 

Taxation  —  Cokpobation  OaaANizED  fob  Public  Sebvick  —  Operation 
Essential. — ^A  corporation  which  is  merely  a  paper  corporation  and 
not  rendering  service  to  the  public,  but  possibly  engaged  in  some 
other  business,  though  it  may  be  organized  for  the  purpose  of  ren- 
dering public  service,  is  not  to  be  deemed  a  corporation  coming 
within  the  terms  of  article  XIII,  section  14,  of  the  Constitution,  as 
amended  November  8,  1910,  relating  to  the  taxation  of  public  ser- 
vice corporations,  until  it  has  in  fact  become  a  public  service  corpo- 
ration, and  is  subject  to  all  of  the  taxes  that  may  be  imposed  upon 
nonoperative  property  and  to  the  payment  of  state  license  taxes. 

Id. — Engagement  in  Publio  Sebyice — ^Filino  of  Abticles  of  Incobpo- 
BATION  Insufficient. — ^A  corporation  organized  to  engage  in  a  pub- 
lic service  does  not,  by  the  mere  filing  of  its  articles,  become  entitled 
to  be  treated  as  a  public  service  corporation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Geo.  C.  Crothers,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Willard  P.  Smith,  and  B.  B.  Blake,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  John  T.  Nourse,  Dep- 
uty Attorney-General,  for  Respondents. 

THE  COURT.— This  is  an  appeal  from  a  judgment  of  the 
superior  court  rendered  upon  demurrer  sustained  to  an  ap- 
plication by  the  plaintiff  for  a  writ  of  mandate,  to  compel 
the  defendants,  constituting  the  state  board  of  control,  to 
allow  a  claim  against  the  state  for  the  return  to  it  of  certain 
license  taxes,  pursuant  to  chapter  278  of  the  statutes  of  1915, 
[Stats.  1915,  p.  475],  providing  for  the  repayment  of  license 
taxes  erroneously  collected. 

The  license  taxes  paid  by  plaintiff  and  sought  to  be  recov" 
ered  were  paid  in  and  for  the  years  ending  June  30,  1912, 
June  30,  1913,  and  June  30,  1914.  Plaintiff  paid  the  corpo- 
ration  license  taxes  for  each  of  the  above  periods,  and  dur- 
ing the  same  period  filed  with  the  state  board  of  equalization 
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reports  as  required  by  the  so-called  Corporation  Franchise 
Act  of  April,  1911.  Acting  under  such  reports  the  board  of 
equalization  fixed  the  value  of  plaintiff's  franchise,  and 
plaintiff  paid  the  franchise  tax  for  that  i>eriod  as  so  fixed. 
Such  tax  was  fixed  upon  the  value  of  the  franchise,  and  not 
upon  the  gross  receipts  of  plaintiff,  as  it  appears  that  plain- 
tiff was  not  during  any  of  said  periods,  operating  any  tele- 
graph lines,  and  that  it  showed  no  gross  receipts  for  any  of 
those  periods. 

In  the  year  1905  the  legislature  of  the  state  enacted  a  law 
which  was  known  as  the  Corporation  State  License  Tax  Act 
of  that  year,  and  which  fixed  an  annual  license  tax  upon 
every  corporation,  domestic  or  foreign,  doing  business  in  this 
state,  the  amount  of  such  license  tax  being  based  upon  the 
capital  stock  of  the  corporation.  This  act  in  its  relation  to 
foreign  corporations  engaged  in  interstate  commerce  was  held 
to  be  unconstitutional  and  void  in  the  case  of  Midford  Co.  v. 
Curry,  163  Cal.  276,  [125  Pac.  236].  Thereafter  and  before 
the  decision  in  the  case  of  Albert  Pick  &  Co.  v.  Jordan,  169 
Cal.  1,  [Ann.  Cas.  1916C,  1237,  145  Pac.  506],  reversing  the 
Mulford  decision  and  holding  the  act  to  be  valid,  the  legis- 
lature, in  the  year  1913,  repealed  the  Corporation  State  Li- 
cense Act  of  1903,  the  repeal  becoming  effective  in  June, 
1914  (Stats.  1913,  p.  680).  The  license  taxes,  however, 
sought  to  be  recovered  in  this  proceeding  were  paid  before 
such  repeal  became  effective.  In  the  year  1910  a  constitu- 
tional amendment  was  adopted  which  worked  a  radical 
change  in  the  system  of  taxation  in  the  state,  and  the  object 
of  which  was  to  separate  state  from  local  taxation,  and  to 
enable  the  state  to  impose  upon  persons,  firms,  or  corpora- 
tions engaged  in  certain  kinds  of  business — such  as  public 
service  corporations,  insurance,  banking,  and  trust  com- 
panies— ^the  obligation  to  pay  certain  taxes  to  be  applied  ex- 
clusively  to  state  purposes,  the  concerns  thus  engaged  and 
the  property  employed  in  such  undertakings  to  be  to  a  greater 
or  less  degree  free  from  the  burden  of  local  taxation.  {So/n 
Francisco  v.  Paciiic  Tel.  &  Tel.  Co.,  166  Cal.  244,  [135  Pac. 
971].)  The  provisions  of  this  constitutional  amendment 
bearing  on  the  present  case  are  found  in  section  14  of  article 
XIII  as  amended  November  8,  1910,  which  section  so  far  as 
material  here  provides: 
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''Taxes  leTied,  assessed  and  collected  as  hereinafter  pro- 
vided upon  railroads  .  •  .  telegraph  companies  .  .  •  shall  be 
entirely  and  exclusively  for  state  purposes.  .  .  .  Said  tax  shall 
be  equal  to  the  percentages  hereinafter  fixed  upon  the  gross 
receipts  from  operation  of  such  companies,  and  each  thereof 
within  this  state.  .  .  .  The  percentages  above  mentioned  shall 
be  as  follows :  .  .  .  telegraph  and  telephone  companies  three 
and  one-half  per  cent  .  .  •  Such  taxes  shall  be  in  lieu  of 
all  other  taxes  and  licenses,  state,  county  and  municipal,  upon 
the  property  above  enumerated  of  such  companies  except  as 
otherwise  in  this  section  provided.''     (Italics  ours.) 

Acting  under  the  provisions  of  the  foregoing  section  of  the 
Constitution  the  legislature  in  1911  adopted  what  is  known  as 
the  Corporation  Franchise  Act  (Stats.  1911,  c.  335,  p.  530). 
In  this  act  are  incorporated  provisions  similar  to  those  found 
in  the  Constitution  relating  to  the  method  of  assessment  of 
taxes  for  state  purposes,  and  in  section  8,  subsection  1,  sub- 
division d  thereof,  the  term  '* operative  property"  as  used 
in  the  act  is  defined  as  including  ''in  the  case  of  telegraph 
and  telephone  companies  doing  business  in  this  state:  the 
franchises,  rights  of  way,  poles,  wires,  pipes,  conduits,  cables, 
switchboards,  telegraph  and  telephone  instruments,  batteries, 
generators,  and  other  electrical  appliances,  and  exchange  and 
other  buildings  used  in  the  telegraph  and  telephone  busi- 
ness and  so  much  of  the  land  on  which  said  buildings  are 
situate  as  may  be  required  for  the  convenient  use  and  occu- 
pation of  said  buildings." 

Subsection  2  of  the  same  section  provides  that  "Any  prop- 
erty of  the  classes  mentioned  in  this  section  owned  by  a  com- 
pany constructing  .  .  .  telegraph  or  telephone  system  .  .  . 
shall  not  be  considered  operative  property  and  shall  be  sub- 
ject to  assessment  and  taxation  for  county,  municipal  and 
district  purposes.  The  property  of  any  company  mentioned 
in  this  section  shall  be  deemed  to  be  in  operation  as  to  such 
part  of  the  new  road,  line,  plant,  or  system  as  may  be  in 
use  as  soon  as  it  offers  and  renders  service  to  the  public  for 
compensation;  provided,  however,  that  the  state  board  of 
equalization  shall  finally  determine  the  fact  of  such  opera- 
tion and  the  liability  of  any  such  company  to  be  taxed  upon 
its  gross  receipts  as  provided  in  section  2  of  this  act." 

Subsection  3  of  the  same  section  then  provides:  "When 
any  property  in  this  state  belonging  to  a  company  of  the 
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classes  named  in  tWs  section  is  rendering  no  service  to  the 
public  in  this  state,  even  though  it  may  be  rendering  service 
to  the  public  in  some  other  state  or  states,  such  property 
shall  not  be  considered  as  operative  property,  and  shall  be 
subject  to  assessment  and  taxation  for  county,  municipal 
and  district  purposes." 

It  is  the  clear  intention  of  the  constitutional  section  above 
quoted  and  of  the  Franchise  Tax  Act  to  include  within  its 
terms  the  corporations  therein  designated  only  when  such 
corporations  are  rendering  a  service  to  the  public.  A  cor- 
poration which  is  merely  a  paper  corporation  and  not  ren- 
dering service  to  the  public,  but  possibly  engaged  in  some 
other  business,  though  it  may  be  organized  for  the  purpose 
of  rendering  public  service,  is  not  to  be  deemed  a  corpora- 
tion coming  within  the  terms  of  the  constitutional  section 
until  it  has  in  fact  become  a  public  service  corporation.  It 
is  only  when  such  a  corporation  is  operating  within  this  state 
and  rendering  public  service  within  this  state,  because  of 
which  operation  and  business  it  earns  gross  proceeds  upon 
which  the  percentage  tax  can  be  based,  that  such  a  tax  so 
paid  *'i8  in  lieu  of  all  other  taxes  and  licenses,  state,  county, 
and  municipal."  The  mere  creation  of  such  a  corporation 
by  filing  articles  of  incorporation,  or  a  certificate  of  such 
articles,  in  the  case  of  a  foreign  corporation,  is  not  sufficient 
to  bring  such  corporation  within  the  exemptions  found  in 
section  14  of  article  XIII  of  the  Constitution. 

Plaintiff  here  alleges  that  it  has  not  paid  any  tax  ui>on  its 
gross  receipts  and  that  it  was  not  operating  any  telegraph 
lines  during  said  period.  It  is  conceded  that  it  has  not  en- 
gaged in  any  public  service,  and  until  it  does  so  engage  all 
of  the  property  owned  by  the  company  is  nonoperative  prop- 
erty  and  subject  to  all  of  the  taxes  that  may  be  imposed 
upon  nonoperative  property  as  well  as  any  state  license 
charge  exacted  by  legislative  enactment. 

That  a  corporation  organized  to  engage  in  a  public  ser- 
vice does  not,  by  the  mere  filing  of  its  articles,  become  en- 
titled to  be  treated  as  a  public  service  corporation  is  clearly 
decided  in  Del  Mar  Water  etc.  Co.  v.  EsTdeman,  167  Cal. 
666,  672,  [140  Pac.  591,  948],  where  our  supreme  court 
said:  *'It  is  true  that  these  provisions  are  broad,  and  that 
the  company  might  under  its  charter  engage  in  business  aa 
a  public  utility.    The  mere  chartered  authority  does  not^ 
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however,  mark  the  nature  of  the  operating  corporation  any 
more  than  the  language  of  a  notice  of  appropriation  binds 
the  appropriator  to  furnish  all  of  the  territory  mentioned 
therein.  {Palmer  v.  Railroad  Commission,  167  Cal.  163,  [138 
Pac.  997].)  It  is  the  naked  authority  to  do  business,  but  un- 
less it  be  pursued  in  a  certain  way  it  does  not  make  the  cor- 
poration a  public  utility/' 

It  is  true  that  in  subsections  2  and  3  of  section  8  of  the 
Corporation  Franchise  Act  it  is  provided  that  property 
owned  by  a  telegraph  or  other  company  mentioned,  construct- 
ing but  not  operating  its  system,  and  property  belonging  to 
companies  of  the  class  mentioned  in  section  8  having  prop- 
erty within  the  state  rendering  no  public  service  in  the  state, 
but  which  may  be  rendering  a  public  service  without  the 
limits  of  the  state,  shall  be  deemed  nonoperative  property, 
and  subject  to  assessment  and  taxation  for  county,  municipal 
and  district  purposes.  But  w^e  think  it  does  not  follow  that 
having  mentioned  the  kinds  of  taxes  to  which  such  property 
is  subject,  the  nonoperative  properties  of  corporations  of  the 
class  under  consideration  here  is  subject  to  no  other  tax;  for 
the  Constitution  of  this  state  (sec.  1,  art.  XIII),  which,  of 
course,  is  supreme,  provides  that  all  property  except  as  other- 
wise provided,  not  exempt  under  the  laws  of  the  United 
States,  shall  be  taxed  in  proportion  to  its  value.  If  we  were 
to  accept  as  correct  the  position  of  plaintiff  we  would  be  re- 
quired to  hold  that  corporations  of  the  classes  here  under 
consideration  would  not  be  subject  to  pay  any  state  taxes 
or  licenses  on  their  nonoperative  property,  no  matter  how 
much  such  property  might  be  worth. 

The  judgment  is  affirmed. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  September  7,  1917. 
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[Crim.  No.  681.    Kwt  Appellate  Diatrict— July  81, 1917.] 

THE    PEOPLE,    Eespondent,    v.    PETEB    MALJAN, 

Appellant 

Cbiminal  Law — ^ITicbezzlement — Fabtneb. — A  partner  wbo  feloniously 
conTerta  to  his  indiTidual  use  funds  of  another  person  which  haye 
eome  into  his  custody  or  under  his  control  as  a  member  of  the  part- 
nership with  which  the  prosecuting  witness  was  doing  business  in 
the  relation  of  principal  and  agent  may  be  guilty  of  embezzlement. 

Id. — SurriciENGT  of  Indictment. — An  indictment  charging  a  partner 
with  embezzling  certain  moneys  received  by  the  partnership  from  a 
sale  of  grapes  handled  on  consignment  is  not  prejudicial  in  char- 
ging that  the  defendant  individually  embezzled  the  money  as  agent 
of  the  consignor,  instead  of  charging  that  he  embezzled  the  money 
as  a  member  of  the  partnership,  which  was  the  agent  of  the  con- 
signor, where  the  defendant  is  shown  to  have  been  in  absolute  con- 
trol of  the  entire  business  of  the  partnership  and  that  the  defendant 
knew  the  charge  he  was  called  upon  to  answer. 

Id. — Teial  on  Saturday  Atteknoon — Waiver. — In  a  criminal  action 
the  defendant  cannot  complain  that  his  trial  was  finished  on  a 
Saturday  afternoon,  in  violation  of  sections  133  and  134  of  the  Code 
of  Civil  Procedure,  where  his  attorney  in  open  court  waived  the  right 
to  object  to  the  trial  proceeding  upon  his  attention  being  called  to 
the  fact  that  the  hour  of  noon  had  arrived. 

Id. — Distrust  of  Oral  Declarations— Instruction. — A  refusal  to  in- 
struct the  jury  that  evidence  of  the  oral  declarations  of  the  defend- 
ant should  be  viewed  with  caution  is  not  error,  as  the  instruction  is 
a  mere  commonplace  which  all  jurors  ought  to  be  expected  to  know. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County,  and  from  an  order  denying  a  new  triaL 
H.  Z.  Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hthn  &  Hahn,  Everts  &  Ewing,  and  W.  J.  Ford,  for 
Appellant. 

U.  S.  Webb,  Attorney-General,  and  John  H.  Riordan,  Dep- 
uty Attorney-General,  for  Respondent. 

BEASLT,  J.,  pro  fcm. — The  defendant  Peter  Maljan,  was 
convicted  of  embezzlement  iu  the  superior  court  of  Fresno 
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County,  and  appeals  from  the  judgment  and  order  denying 
his  motion  for  a  new  trial. 

There  was  evidence  from  which  the  jury  were  justified  in 
finding  the  following  facts,  among  others,  in  this  case: 

The  defendant,  Peter  Maljan,  was  a  member  of  a  copart- 
uership  composed  of  himself,  his  brother,  and  another  person, 
doing  business  in  Fresno  as  packers,  brokers,  and  shippers  of 
fruit.  The  prosecuting  witness,  Homsy,  delivered  his  crop 
of  grapes  to  the  Maljan  firm  for  shipment  to,  and  sale  in, 
the  eastern  market.  The  grapes  were  delivered  to  the  firm  and 
accepted  by  them  upon  consignment,  to  be  shipped  east  and 
the  proceeds  were  to  be  paid  to  Homsy,  the  defendant's  firm 
acting  in  the  matter  as  commission  brokers  and  agents  for 
Homsy.  The  copartnership  received  the  returns  from  these 
grapes  amounting  to  nine  hundred  dollars,  over  and  above  an 
advance  of  two  hundred  dollars  made  to  Beach  &  Company, 
another  copartnership,  through  whom  the  grapes  were  deliv- 
ered to  Maljan 's  firm.  The  returns  from  these  grapes  were 
never  paid  to  Homsy. 

As  is  usual  in  such  cases  as  this,  the  testimony  is  compli- 
cated and  difScult  to  compass,  but  the  jury  was  authorized 
to  find  the  foregoing  facts  from  the  evidence,  as  will  be  illus- 
trated by  stating  some  of  the  testimony. 

Homsy 's  fruit  was  delivered  to  the  copartnership  of  Maljan 
Brothers  &  Company  through  one  Beach.  Beach  told  Thayer, 
an  employee  of  Maljan  Brothers,  in  the  defendant,  Peter 
Maljan 's  presence,  that  Homsy  wanted  his  crop  handled  on 
consignment,  and  Beach  asked  if  they  wanted  to  handle  the 
fruit  in  that  manner;  either  Peter  Maljan  or  Thayer,  who 
was  an  employee  of  Maljan  Brothers  &  Company,  answered 
that  they  did  want  to  handle  the  grapes  in  that  way.  No 
witness  testified  categorically  that  Peter  Maljan  himself  made 
this  statement,  but  he  was  present  at  the  time  the  statement 
was  made  and  the  overwhelming  weight  of  evidence  is  that 
defendant  either  made  the  statement  himself,  or  that  Thayer 
made  it  for  his  firm  in  his  presence.  Peter  Maljan  was  the 
managing  partner  of  his  firm  in  Fresno  at  least,  and  Thayer 
was  a  salaried  employee  thereof,  working  under  the  im- 
mediate supervision  of  the  defendant  himself.  The  circum- 
stances surrounding  the  above-recited  conversation  between 
Beach  on  the  one  hand  and  Thayer  and  Maljan  on  the  other 
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are  such  that  the  question  whether  Maljan  heard  this  state- 
ment, so  as  to  be  bound  by  it  in  a  criminal  prosecution,  was 
one  for  the  jury  to  decide,  and  the  above-stated  evidence 
answers  the  contention  of  the  defendant  that  there  was  not 
suflScient  evidence  to  show  that  the  grapes  were  received  by 
Maljan  Brothers  &  Company  on  consignment.  In  addition 
to  this,  however,  Russell,  Beach's  bookkeeper,  testified  that 
Peter  Maljan  instructed  him  that  Homsy's  grapes  were  to  be 
handled  on  consignment.  The  grapes  were  shipped  east  and 
handled  the  same  as  other  crops.  When  Thayer  received  the 
bills  of  lading  he  drew  against  them,  attached  the  draft  to  the 
bill  of  lading,  made  out  the  deposit  slip  with  the  draft  in- 
dorsed, and  attaching  these  papers  together  handed  them  to 
the  receiving  teller  of  the  bank  with  which  defendant's  firm 
did  business,  who,  on  receiving  instructions  by  wire  from  the 
east  that  everything  was  regular,  credited  the  amount  of  the 
draft  to  Maljan  Brothers  &  Company.  The  amount  of  money 
coming  due  to  Homsy  from  his  crop  was  about  one  thousand 
one  hundred  dollars,  two  hundred  dollars  of  which  was,  as  has 
been  stated,  advanced  by  Maljan  to  Beach  for  his  services. 
Peter  Maljan  was  almost  constantly  in  Fresno  until  Decem- 
ber 7th,  when  he  departed  from  that  city,  leaving  no  money  in 
the  bank  there  to  the  credit  of  Maljan  Brothers  &  Company. 
There  is  a  mass  of  other  evidence  in  the  record,  some  direct 
but  much  of  it  circumstantial  in  character,  all  tending  to  sup- 
port the  verdict  on  all  points. 

The  principal  ground  upon  which  a  retrial  of  this  case  :« 
urged  is  one  of  criminal  pleading.  The  indictment  charges 
that  the  defendant,  Peter  Maljan,  was  the  agent  of  Homsy 
and  that  by  reason  of  such  agency  there  came  into  his  care, 
custody,  and  control  nine  hundred  dollars,  the  personal  prop- 
erty of  Homsy,  and  that  the  defendant  thereupon,  and  on  or 
about  December  20,  1915,  embezzled  and  appropriated  these 
funds  to  his  own  use.  Except  in  acting  as  a  member  of  the 
partnership  of  Maljan  Brothers  &  Company,  the  defendant 
never  received  into  his  possession  or  control  any  money  of 
Homsy,  and  he  never  acted  for  Homsy  except  as  a  member  of 
the  partnership.  Upon  this  record  the  defendant  claims  that 
the  evidence  does  not  sustain  the  verdict  in  this,  that  to  use 
his  language,  'Hhe  information  in  this  case  does  not  attempt 
to  charge  the  defendant  with  embezzlement  by  reason  of  the 
fact  that  he  was  the  manajrinpr  partner  of  the  firm  which 
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was  in  receipt  of  consignment  of  these  grapes,  but  without 
charging  these  facts,  charges  him  individually  with  being 
the  agent;  charges  him  individually  with  the  receipt  of  the 
money;  charges  him  individually  with  the  appropriation  of 
the  money,  when  the  evidence  totally  and  absolutely  fails  to 
show  any  individual  liability  whatsoever  which  would  support 
any  such  conclusion."  And  defendant  also  contends  that  on 
these  facts  there  arises  a  variance  between  the  indictment 
charging  that  Maljan,  the  defendant,  received  this  money  as 
Homsy's  agent  and  the  proof  that  he  received  it  as  a  member 
of  the  partnership  of  Maljan  Brothers  &  Company,  who  were 
acting  as  agents  for  Homsy  in  this  transaction. 

A  partner  who  feloniously  converts  to  his  individual  use 
funds  of  another  person  which  have  come  into  his  custody  or 
under  his  control  as  a  member  of  the  partnership  with  which 
the  prosecuting  witness  was  doing  business  in  the  relation  of 
principal  and  agent  may  be  guilty  of  embezzlement.  {State 
V.  Crosswhite,  130  Mo.  359,  [51  Am.  St.  Rep.  571,  32  S.  W. 
991].)  Perhaps  it  would  have  been  better  criminal  pleading 
for  the  district  attorney  to  have  charged  that  Maljan  em- 
bezzled this  money  as  a  member  of  a  partnership  which  was 
the  agent  of  Homsy.  But  the  relations  of  individual  part- 
ners to  persons  who  occupy  toward  the  partnership  the  rela- 
tion of  principal  by  employing  the  partnership  as  their  agent 
are  those  of  principal  and  agent.  Indeed,  the  liability  of 
general  partners  for  each  others*  acts  are  those  of  agents. 
(Civ.  Code,  sec.  2443.)  The  district  attorney  could  not  have 
charged  the  partnership  as  an  entity  with  having  embezzled 
these  funds.  The  party  charged  with  embezzlement  in  such 
case  must  be  the  individual  partner  who  converts  the  funds. 
In  this  case  Peter  Maljan  was  in  absolute  control  of  the  entire 
business  of  the  partnership  in  Fresno.  The  money  was  de- 
posited in  the  bank  to  the  account  of  the  partnership,  which 
he  thus  controlled,  and  the  question  whether  he  was  the  per- 
son who  had  fraudulently  converted  this  money  was  a  ques- 
tion for  the  jury  to  determine  from  all  the  evidence  in  the 
ease.  The  partnership  is  not  a  person  separate  from  its  com- 
ponent members  in  the  sense  that  a  corporation  is  a  separate 
entity.  The  variance,  if  any,  between  the  indictment  char- 
ging a  direct  agency  and  the  proof  of  the  indirect  agency 
through  the  medium  of  the  partnership  was  not  of  such  a 
nature  as  to  prejudice  the  defendant,  for  an  examination  of 
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the  record  discloses  that  the  defendant  knew  perfectly  from 
the  beginning  of  this  prosecution  what  charge  he  was  called 
upon  to  answer.  **A  material  variance  between  the  proof 
and  information  arises  when  an  acquittal  of  the  defendant 
under  the  information  would  be  no  bar  to  a  further  prosecu- 
tion for  the  same  offense ;  but  where  the  discrepancy  does  not 
affect  the  validity  of  the  information,  or  prejudice  or  affect 
the  substantial  rights  of  the  defendant  in  his  defense,  the 
variance  is  immaterial."  {People  v.  Arras,  89  Cal.  223,  [26 
Pac.  766].)  There  can  be  no  question  but  that  an  acquittal 
here  would  have  barred  a  similar  prosecution  for  this  same 
offense,  and  the  defendant  waa  not  and  could  not  have  been 
surprised  by  the  evidence  adduced  against  him  in  this  case. 

Therefore,  the  contention  that  the  evidence  does  not  justify 
a  finding  by  the  jury  that  Peter  Maljan  was  Homsy's  agent, 
and  also  the  contention  that  there  was  a  variance  between  the 
indictment  and  the  proof  which  really  raises  the  same  point, 
must  both  be  decided  against  the  defendant. 

The  defendant  asserts  that  he  should  be  given  a  new  trial 
because  a  portion  of  the  trial,  namely,  the  instructions  of  the 
court  and  argument  of  counsel,  took  place  after  12  o'clock 
noon  of  a  Saturday,  a  legal  holiday.  Defendant  relies  upon 
sections  10,  133,  and  134  of  the  Code  of  Civil  Procedure  and 
cases  construing  those  sections  to  support  this  contention. 
Conceding  but  not  deciding  that  the  court  erred  in  proceed- 
ing with  the  trial  into  Saturday  afternoon,  still,  the  defend- 
ant cannot  be  heard  to  complain  of  this,  for  his  attorney,  on 
his  attention  being  called  to  the  fact  that  the  hour  of  noon 
had  arrived,  distinctly  and  in  open  court  waived  the  right  to 
object  to  the  trial  proceeding  into  the  afternoon,  and  this  is 
a  matter  in  which  the  defendant's  waiver  is  binding  upon  him. 
It  falls  within  the  same  class  of  rights,  upon  the  subject  of 
waiver,  as  a  right  to  be  present  at  a  view  of  the  premises  by 
the  jury,  the  right  to  have  the  judge  present  at  such  view, 
and  other  similar  rights,  and  in  such  cases  it  has  been  held 
that  the  right  may  be  waived.  (People  v.  Mathews,  139  Cal. 
527,  [73  Pac.  416] ;  People  v.  White,  5  Cal.  App.  329,  [90  Pac. 
471] ;  People  v.  Bird,  132  Cal.  261,  [64  Pac.  259].) 

Many  instructions  which  were  requested  by  the  defendant 
were  rejected  by  the  trial  court,  and  the  rulings  excepted  to, 
but  it  would  serve  no  purpose  to  review  these  instructions, 
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because  all  instructioiifl  asked  by  the  defendant  and  so  refused,  < 
except  one,  were  given  by  the  court  in  substance  and  in  lan- 
guage quite  as  favorable  to  the  defendant  as  that  of  the  in- 
structions on  the  same  subject  submitted  by  him.  The  one 
such  instruction  not  so  given  in  substance  was  to  the  effect 
that  evidence  of  the  oral  declarations  of  the  defendant  ought 
to  be  viewed  with  caution.  The  refusal  to  give  this  instruc- 
tion has  been  held  not  to  be  error  on  the  ground  that  it  is  a 
mere  commonplace  which  all  jurors  ought  to  be  expected  to 
know.  {People  v.  Wardrip,  141  Cal.  229,  [74  Pac.  744] ; 
People  V.  Ruiz,  144  Cal.  251,  [77  Pac.  907].) 

Exception  is  taken  to  the  question  asked  of  the  witness 
Thayer  as  to  whether  he  did  not,  at  a  meeting  of  the  credi- 
tors of  Maljan  Brothers,  state  that  all  he  and  the  defendant 
ever  heard  that  Homsy  claimed  about  his  grapes  being  con- 
signed was  in  a  letter  received  by  Homsy  a  short  time  before. 
The  objection  to  this  question  was  on  the  ground  that  it  was 
not  cross-examination,  and  this  was  admitted  to  be  the  case 
by  defendant's  counsel.  The  defendant  cannot  now  take  ad- 
vantage of  this  ruling  in  face  of  this  admission. 

The  petition  in  insolvency  filed  by  Peter  Maljan  was  offered 
and  received  in  evidence.  It  was  relevant  for  the  reason  that 
it  contained  an  admission  in  the  list  of  creditors  that  the  de- 
fendant was  indebted  to  Homsy  in  the  sum  of  nine  hundred 
dollars;  that  is  to  say,  that  there  was  nine  hundred  dollars 
due  Homsy  for  his  grapes.  Evidence  that  there  was  no  money 
in  the  account  of  Maljan  Brothers  &  Company  at  the  time  the 
defendant  left  Fresno  was  material.  The  returns  from  the 
fruit  delivered  by  Beach,  including  Homsy 's  grapes,  were  de- 
posited in  this  account.  The  circumstance  that  the  defend- 
ant left  Fresno  with  no  money  in  this  account,  taken  in  con- 
nection with  the  fact  that  he  was  the  sole  managing  agent  of 
the  company  at  Fresno,  tended  at  least  to  show  that  he  had 
himself  used  this  money.  Nor  was  any  error  committed  in 
receiving  in  evidence  the  books  of  Beach  &  Company,  for  the 
reason  that  the  latter  firm  was  in  fact  the  servant  of  the  de- 
fendant, as  appears  from  the  evidence.  It  was  through  Beach 
&  Company  that  the  fruit  was  received  and  much  of  the  busi- 
ness transacted.  The  details  of  the  packing  and  shipping  of 
the  fruit  were  taken  care  of  by  Beach  &  Company  and  the 
business  of  his  company  was  practically  a  part  of  the  defend- 


Digitized  by 


Google 


390  Eelleb  v.  Oliver.  [34  Gal.  App. 

ant's  business.    These  are  the  only  matters  which  seem  to  us 
to  require  notice. 
The  judgment  and  order  are  affirmed. 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  August  30,  1917,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment  in 
the  district  court  of  appeal,  was  denied  by  the  supreme  court 
on  September  27,  1917. 


[<^T.  No.  1895.    Second  Appellate  Distriet.— July  81,  1917.] 

H.  W.  KETiLER,  Respondent,  v.  ROY  M.  OLIVER  et  al., 
Defendants;  A.  K.  GRAFTON  et  al..  Appellants. 

LEASS—RlCOVEaY  07  MONKTS  DUE — ^APPEAL  TBOIC  OBDIK  DENYING  NEW 

Trial — Forsolosube  or  Secubitt. — In  an  action  to  recover  moneyB 
due  under  a  written  lease,  the  objection  is  not  available  on  appeal 
from  the  order  denying  a  new  trial  that  the  action  was  not  main- 
tainable because  the  lessor  had  mortgage  security  for  the  payment 
of  such  moneys  and  should  have  foreclosed,  where  the  court  made 
full  findings  of  fbct  duly  supported  by  the  evidence,  as  the  only 
errors  chargeable  against  the  decision  must  be  errors  pertaining  to 
its  conclusions  of  law  and  its  judgment  thereon. 
Id. — Appeal — Review  of  Conclusions  of  Law. — Gondusions  of  law  are 
always  merged  in  and  superseded  by  the  judgment,  and,  even  if 
necessary  thereto,  they  can  be  reviewed  only  on  appeal  from  the 
judgment,  or  from  an  order  made  under  sections  663  and  663  V^  of 
the  Code  of  Civil  Procedure. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los  An- 
geles County  denying  a  new  trial.    Leslie  R.  Hewitt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Wm.  T.  Blakely,  for  Appellant*. 

Tanner,  Odell  &  Taft,  for  Respondent 
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CONEEY,  P.  J. — In  thia  action  judgment  was  entered  in 
favor  of  the  plaintiff  for  certain  amounts  found  due  to  the 
plaintiff  as  lessor  under  a  certain  instrument  of  lease  exe- 
cuted by  the  plaintiff  to  the  Black  Diamond  Supply  Com- 
pany, a  corporation.  This  lease  was,  with  plaintiff's  consent, 
assigned  to  the  defendants,  who  bound  themselves  to  perform 
the  covenants  of  the  lease.  The  amount  of  the  recovery  in- 
cludes rental  for  certain  months  of  the  lease  term,  together 
with  specified  sums  levied  as  taxes  against  the  leased  prop- 
erty which  the  lessees  were  bound  to  pay  but  which  they 
allowed  to  become  delinquent  and  which  were  thereafter  paid 
by  the  plaintiff.  There  is  no  appeal  from  the  judgment.  The 
defendants  Orafton  and  Adams  appeal  from  the  order  deny- 
ing their  motion  for  a  new  trial. 

In  their  answer  to  the  complaint  defendants  alleged  that 
when  they  accepted  the  assignment  of  the  lease  to  them  they 
were  not  acting  for  themselves,  but  were  acting  as  trustees 
for  a  corporation  then  being  formed  under  the  name  of  Los 
Angeles  Coal  &  Supply  Company,  and  that  plaintiff  had  full 
knowledge  thereof.  The  court  found  that  said  allegations  of 
the  answer  were  untrue.  In  their  specifications  of  insuffi- 
ciency of  the  evidence  to  justify  the  decision  appellants  claim 
that  the  evidence  is  insufficient  to  support  such  findings.  We 
have  examined  the  evidence  and  it  fully  justifies  the  findings 
in  question.  It  is  true  that  a  few  days  after  they  obtained 
their  assignment  of  the  lease  appellants  and  their  codefend- 
ant  Cliver  did  form  a  corporation  under  the  name  Los  An- 
geles Coal  &  Supply  Company  and  placed  it  in  possession  of 
the  leased  premises.  But  it  further  appears  that  they  trans- 
ferred the  lease  to  the  corporation  as  a  part  of  the  considera- 
tion for  stock  in  the  corporation  which  was  issued  to  them. 
This  and  other  circumstances  shown  in  evidence  justified  the 
court  in  determining  that  they  had  acquired  the  lease  as  their 
own  property  and  not  as  trustees  for  the  proposed  corporation. 

The  only  other  point  argued  in  support  of  the  appeal  raises 
a  question  which  might  be  considered  on  an  appeal  from  the 
judgment,  but  which  is  not  available  to  defendants  on  their 
motion  for  a  new  trial.  The  lease  contained  the  following 
stipulation:  **A11  buildings  placed  on  this  property  by  the 
tenant  shall  belong  to  it,  and  it  is  granted  the  privilege  of 
removing  the  same  at  the  expiration  of  this  lease;  provided, 
however,  that,  should  any  default  be  made  by  party  of  the 
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second  part  in  any  of  the  terms  or  covenants  of  this  lease,  all 
said  buildings  and  improvements  shall  be  forfeited  to  party 
of  first  part,  to  apply  on  damages  by  reason  of  such  default ; 
and  all  improvements  placed  upon  said  premises  by  second 
party  are  hereby  pledged  as  security  to  first  party  for  the 
rents  accruing  hereunder,  and  for  the  faithful  performance 
by  second  party  of  all  the  covenants  herein  contained/'  The 
court  found  that  the  lease  was  made  in  the  terms  pleaded,  in- 
cluding the  foregoing  paragraph  thereof;  also  that  the  lessee 
** erected  certain  buildings  upon  the  said  premises,  and  that 
the  same  rested  upon  sills  set  upon  the  ground,  and  that  the 
posts  and  main  supports  and  pillars  thereof  were  set  into  the 
ground";  also  that  afterward  the  defendants  were  in  default 
for  nonpayment  of  rent  and  for  nonpayment  of  taxes,  and 
that  defendants  remaining  further  in  default  after  three  days' 
notice  requiring  them  to  pay  the  rent  or  deliver  up  posses- 
sion of  the  described  premises,  the  plaintiff  took  possession 
of  the  premises  by  reason  of  such  default,  and  possession 
thereof  and  all  rights  under  the  said  lease  were  surrendered 
to  plaintiff.  All  of  the  foregoing  facts  found  are  supported 
by  the  evidence.  Nevertheless  appellants  claim  that  the  deci- 
sion of  the  court  is  contrary  to  law  in  the  following  particu- 
lar, among  others:  That  under  the  above-quoted  stipulation 
of  the  lease  the  lessor  had  mortgage  security  for  the  perform- 
ance by  defendant  of  the  obligations  of  the  lease  and  there- 
fore that  an  action  at  law  could  not  be  maintained  for  moneys 
due  under  the  lease,  but  that  the  sole  remedy  was  by  fore- 
closure of  the  mortgage  as  required  by  the  provisions  of  sec- 
tion 726  of  the  Code  of  Civil  Procedure.  As  the  court  did 
make  full  findings  of  fact  duly  supported  by  the  evidence,  the 
only  errors  chargeable  against  the  decision  must  be  errors  per- 
taining to  its  conclusions  of  law  and  its  judgment  thereon. 
Such  errors  are  not  reviewable  on  a  motion  for  a  new  trial. 
"The  conclusions  of  law  are  always  merged  in  and  super- 
seded by  the  judgment  and,  even  if  necessary  thereto,  they 
can  be  reviewed  only  on  appeal  from  the  judgment,  or  from 
an  order  made  under  sections  663  and  663^^  of  the  Code  of 
Civil  Procedure."  (Mentone  Irr.  Co.  v.  RecUands  eic.  Power 
Co.,  155  Cal.  323,  [17  Ann.  Cas.  1222,  22  L.  R.  A.  (N.  S.)  382, 
100  Pac.  1082],  and  cases  there  cited.)  On  the  merits  of  the 
question  argued  as  to  whether  or  not  the  plaintiff  was  limited 
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in  his  remedy  to  an  action  as  for  the  foreclosure  of  a  mort- 
gage,  wc  find  it  unnecessary  to  express  an  opinion. 
The  order  is  afSrmed. 

James,  J.,  and  Shaw,  J.,  concurred. 


[Crim.  No.  544.    Second  Appellate  District.— July  81,  1917.] 

THE   PEOPLE,  Respondent,   v.   ALBERT  FLORES, 
Appellant 

GuiciKAL  Law— EviDSNCB— Pboov  of  Corpus  Delicti. — In  a  criminal 
action  it  is  not  necessarj,  in  order  to  establish  the  corpus  deHcth 
to  show  that  the  crime  charged  was  committed  bj  the  defendant,  as 
the  two  elements  of  corpus  delicti  are  certain  facts  forming  its  basis 
and  the  existence  of  criminal  agency  bs  the  cause  of  them. 

Ij>. — Confession — Voluntaey  Charagteb. — The  rejection  of  a  confes- 
sion is  not  authorized  from  the  mere  fact  that  the  defendant  is 
under  arrest  and  in  the  custody  of  officers,  and  that  the  alleged  con- 
fession is  made  in  answer  to  questions,  if  it  fairly  and  clearly  appears 
that  the  statements  of  the  defendant  were  of  a  voluntary  nature. 

Id. — Insanity  of  Defendant — Appearance  of  Dependant — Instruc- 
tion.— In  a  prosecution  for  murder,  where  oTidenee  was  introduced 
to  show  that  the  mental  condition  of  the  defendant  had  been  affected 
by  an  injury  received  from  a  kick  by  a  horse,  and  the  marks  of  the 
injury  were  pointed  out  on  the  defendant's  face,  it  was  not  error  to 
instruct  the  jury  fhat  in  determining  the  matter  of  his  insanity, 
idiocy,  or  lunacy  the  jury  should  consider  the  evidence  in  the  case 
and  the  appearance  of  the  defendant  before  them  since  the  begin- 
ning of  the  trial. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Barbara  County,  and  from  an  order  denying  a  new  trial. 
S.  E.  Crow,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  F.  Thomas,  and  Francis  Price,  for  Appellant 

U.  S.  Webb,  Attorney-General,  Robert  M.  Clarke,  Deputy 
Attorney-General,  E.  W.  Squier,  and  M.  F.  Shannon,  for  Re- 
gpondent 
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CONREY,  P.  J. — The  defendant  was  convicted  of  the  crime 
of  murder  and  sentenced  to  imprisonment  for  life.  He  ap- 
peals from  the  judgment  and  from  an  order  denying  his  mo- 
tion for  a  new  trial. 

The  first  error  claimed  by  appellant  is  based  upon  the 
ground  that  the  court  admitted  in  evidence  testimony  concern- 
ing confessions  made  bj  the  defendant,  and  that  at  the  time 
when  that  testimony  was  admitted  evidence  establishing  the 
corpus  delicti  had  not  been  received.  The  so-called  confes- 
sions were  not  confessions  by  the  defendant  that  he  committed 
the  crime  charged.  In  connection  with  the  statements  made 
by  him,  the  defendant  insisted  that  he  did  not  kill  the  child 
Renata  Maccianti.  His  statements  consisted  in  admissions  of 
fact  which  tended  to  show  that  the  murder  was  committed  by 
him.  At  the  time  when  these  admissions  were  received  in  evi- 
dence, testimony  had  been  received  strongly  tending  to  show 
not  only  that  tiie  child  was  dead,  but  that  at  the  time  and 
place  charged  in  the  indictment  she  came  to  her  death  by  vio- 
lent means  and  by  the  criminal  act  of  some  person.  At  the 
time  when  the  testimony  showing  the  admissions  made  by  the 
defendant  was  received  there  was  not  before  the  court  any  evi- 
dence tending  to  show  that  the  crime  had  been  committed  by 
the  defendant.  The  contention  urged  by  appellant's  counsel 
is  that  in  order  to  establish  the  corpus  delicti,  it  is  necessary 
that  the  evidence  shall  not  only  establish  the  fact  of  commis- 
sion of  the  crime,  but  also  that  it  must  have  tended  to  connect 
the  defendant  with  the  commission  of  that  crime.  Upon  this 
proposition  we  do  not  agree  with  appellant's  counsel.  The 
two  elements  of  corpus  delicti  are:  1.  Certain  facts  forming 
its  basis ;  and,  2,  the  existence  of  criminal  agency  as  the  cause 
of  them.  To  establish  the  corpus  delicti  it  is  not  essential  to 
show  that  the  crime  charged  was  committed  by  the  defendant 
{People  V.  Yertrees,  169  Cal.  404,  [146  Pac.  890] ;  People  v. 
Wagner,  29  Cal.  App.  363,  [155  Pac.  649] ;  People  v.  Swmle, 
12  Cal.  App.  192,  196,  [107  Pac.  134] ;  People  v.  Tarhox,  Vib 
Cal.  57,  [46  Pac.  896] ;  People  v.  Ford,  25  Cal.  App.  388,  419, 
[143  Pac.  1075].) 

The  court  received  in  evidence  the  testimony  of  the  phono- 
graphic reporter  who  took  down  in  shorthand  one  of  the  state- 
ments introduced  as  constituting  admissions  made  by  the  de- 
fendant.   Some  of  the  statements  made  by  the  defendant  at 
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that  time  were  in  the  Spanish  language  and  some  were  in 
English.  Appellant  claims  that  the  court  erred  in  receiving 
the  testimony  of  the  reporter  concerning  the  statements  made 
by  the  defendant  in  his  presence,  since  it  appeared  that  the 
statements  made  in  Spanish  were  translated  into  English  by  an 
interpreter  and  were  taken  down  by  the  reporter  as  given  to 
him  through  the  interpreter.  But  the  record  shows  that,  on 
objection  made  by  the  defendant,  the  court  excluded  from  the 
testimony  of  the  reporter  those  portions  of  defendant's  state- 
ments which  were  made  in  the  Spanish  language  and  refused 
to  receive  the  same  in  evidence.  Those  rulings  having  beer 
made  in  favor  of  the  defendant,  he  is  left  without  foundation 
for  his  complaint  respecting  that  testimony. 

The  next  point  relied  upon  is  that  preliminary  to  the  re- 
ception in  evidence  of  testimony  concerning  the  statements  or 
confessions  made  by  the  defendant,  it  was  not  shown  that  no 
inducements  were  offered  or  threats  made  to  the  defendant 
bei'ore  those  statements  were  made  by  him.  Kef  erring  to  the 
transcript  pages  referred  to  by  appellant's  counsel  in  their 
argument,  we  find  that  the  record  does  not  in  fact  support 
the  claim  made  concerning  it.  The  conversations  in  which 
those  statements  were  made  by  the  defendant  all  occurred  on 
the  thirtieth  day  of  June,  1916 ;  two  of  them  before  noon  and 
two  in  the  afternoon.  As  to  each  of  those  conversations  testi- 
mony was  given  to  the  effect  that  no  threats  or  promises  were 
made  to  the  defendant  and  that  his  statements  were  made 
voluntarily.  The  district  attorney  asked  such  questions  as 
the  following:  **Did  you  make  any  promises  or  hold  out  any 
inducements  to  the  defendant  to  get  him  to  talk  on  that 
occasion  r'  '*Did  he  talk  to  you  freely  and  voluntarily  at 
that  time?*'  Objections  were  made  to  those  questions  as 
calling  for  the  conclusions  of  the  witness,  and  the  objections 
were  overruled.  Assuming  that  these  rulings  were  erroneous, 
yet  on  the  complete  record  it  does  not  appear  that  they  were 
prejudicial.  Opportunity  was  given  for  cross-examination, 
and  questions  were  asked  by  defendant's  counsel  with  respect 
to  the  circumstances  under  which  the  statements  were  made, 
but  it  was  not  made  to  appear  that  any  improper  influences 
were  used  to  open  the  lips  of  the  defendant.  His  several 
statements  were  made  at  different  times  and  places ;  on  a  public 
street,  and  at  the  scene  of  the  crime,  as  well  as  at  the  jail. 
It  ia  true  that  the  court  reporter  in  giving  his  testimony  as 
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above  mentioned  did  not  say  anything  with  respect  to  the 
circumstances  leading  up  to  the  statement  of  the  defendant 
as  reported  by  him.  But  that  ground  had  been  covered  by 
another  witness  referring  to  the  same  conversation,  and  the 
reporter  stated  that  he  did  not  come  into  the  room  until  the 
other  persons  present  had  assembled  there  and  that  he  only 
took  down  the  formal  questions  and  answers.  Assuming  that 
the  extrajudicial  statements,  or  some  of  them,  made  by  the 
defendant,  should  be  treated  as  confessions  and  subject  to 
the  rule  here  invoked  by  the  defendant,  we  nevertheless  hold 
that  the  record  does  not  establish  the  daim  that  there  was  no 
foundation  for  the  reception  in  evidence  of  the  testimony 
covering  those  statements.  ''The  mere  fact  that  the  defend- 
ant is  under  arrest  and  in  the  custody  of  ofScers,  and  that 
the  alleged  confession  is  made  in  answer  to  questions,  will 
not  authorize  the  rejection  of  such  confession,  if  it  fairly  and 
clearly  appears  that  the  statements  of  the  defendant  were 
of  a  voluntary  nature.'*  (People  v.  Hoge,  25  Cal.  App.  456, 
458,  [143  Pac  1072].) 

The  court  gave  to  the  jury  the  following  instruction:  ''From 
the  evidence  in  this  case  and  the  appearance  of  the  defendant 
before  you  since  the  beginning  of  this  trial  you  are  to  de- 
termine the  matter  of  his  insanity  or  idiocy  or  lunacy  at  the 
time  it  is  alleged  that  he  committed  the  crime  charged  in  the 
indictment,  these  questions  being  questions  of  fact  of  which 
you  are  the  sole  judges.''  Appellant  claims  error  in  this 
instruction  in  that  defendant  was  not  &  witness  at  the  trial 
and  that  the  "appearance  of  the  defendant"  before  the  jury 
was  not  a  fact  in  evidence.  The  record  shows,  however,  that 
the  personal  appearance  of  the  defendant  was  brought  to  the 
attention  of  the  jury  by  defendant's  counsel  in  at  least  one 
instance.  While  they  were  examining  the  father  of  the  de- 
fendant as  a  witness  in  his  behalf,  the  witness  testified  that 
when  five  years  old  the  defendant  was  kicked  by  a  horse,  and 
marks  on  defendant's  face  caused  by  the  accident  were 
pointed  out  and  identified  by  the  witness.  This  evidence 
was  introduced  as  a  part  of  the  efl^ort  made  to  show  that  the 
mental  condition  of  the  defendant  had  been  affected  by  the 
injury  so  received. 

The  other  objections  presented  by  counsel  for  defendant 
with  respect  to  instructions  given  and  with  respect  to  instnio- 
tioQs  refused,  in  so  far  as  they  are  not  covered  by  the  proposi- 
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tioiiB  heretofore  considered  in  this  opinion,  are  of  such  dight 
importance  that  they  do  not  require  discussion.    The  law  of 
the  case  was  fairly  and  fully  stated  to  the  jury. 
The  judgment  and  order  are  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  September  27,  1917. 


[CiT.  No.  1905.    SeeoBd  AppeU&ta  Distriet.— Jnlj  81,  1917.] 
IRVIN  H.  BETTS,  Respondent,  v.  C.  N.  OBTON,  Appellant. 

CoNTBACT— Payment  ov  Pbomissobt  Note — ^PkocsEDS  ntoic  Sale  ov 
Gbowins  Ctop  Less  Hasvestino  Expenses — Intebpbetation  of 
Tebic. — An  agreement  indorsed  on  the  back  of  a  promissory  note  given 
in  payment  for  the  purchaee  price  of  the  payee's  interest  in  a  growing 
crop  of  grain,  which  was  owned  jointly  by  the  payee  and  maker  of  the 
note,  that  the  payee  should  look  for  payment  solely  to  the  proceeds 
of  the  sale  of  the  crop  "after  any  and  aU  harvesting  expenses"  had 
been  paid  out  of  the  proceeds  realized  from  the  sale  of  the  crop,  is 
not  to  be  interpreted  as  limiting  the  harresting  expenses  to  only 
such  expenses  as  the  maker  of  the  note  might  incur  in  the  cutting 
and  threshing  of  the  crop,  but  includes  the  cost  of  making  repairs 
to  the  machinery  used  in  harrestingy  rent  of  livestock,  and  imple- 
ments required,  cost  of  labor,  and  board  of  men. 

Id. — Interpbetation  op  Conteacts. — Contracts  are  to  be  interpreted  so 
as  to  give  effect  to  the  mutual  intention  of  the  parties,  which  in- 
tent, where  the  language  is  clear  and  explicit  and  does  not  involve 
an  absurdity,  is  to  be  ascertained  from  the  language  thereof;  it  is 
only  where  it  is  doubtful,  uncertain,  or  ambiguous  that  the  circum- 
stances surrounding  the  making  of  the  contract  become  important  in 
sscertaining  the  intent  of  the  parties. 

APPEAL  from  a  jndgment  of  the  Superior  Court  of  Kings 
County,  and  from  an  order  denying  a  new  trial.  M.  L.  Shorty 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Frank  B.  Graves,  for  Appellant. 

Robert  W.  Oreen,  and  J.  L.  C.  Irwin,  for  Respondent. 

SHAW,  J. — This  is  an  action  which  partakes  of  the  nature 
of  a  demand  for  an  accounting,  wherein  plaintiff  asks  to  have 
a  certain  note  given  by  him  to  defendant  canceled,  and  also 
seeks  to  recover  a  balance  alleged  to  be  due  him  from  defend- 
ant Judgment  went  for  plaintiff  from  which,  and  an  order 
denying  his  motion  for  a  new  trial,  defendant  appeals. 

The  material  facts,  as  appear  from  findings  made  by  the 
court,  are  as  follows:  Plaintiff  and  defendant  were  joint 
owners  of  a  four-fifths  interest  in  a  growing  crop  of  grain. 
On  May  27, 1914,  plaintiff  bought  defendant's  interest  therein, 
giving  in  payment  for  the  purchase  price  of  two  thousand 
five  hundred  dollars  his  promissory  note  secured  by  a  mort- 
gage on  the  growing  crop.  On  the  back  of  the  note  was  in- 
dorsed an  agreement  executed  at  the  time  by  defendant  to 
the  effect  that  the  payee  thereof  should  look  for  payment 
solely  and  alone  to  the  proceeds  of  the  sale  of  the  crop  **  after 
any  and  all  harvesting  expenses  in  the  harvesting  of  said 
crop  have  been  fully  paid  out  of  the  proceeds  realized  from 
the  sale  of  said  crops."  The  crops  were  harvested  and  sold 
for  the  sum  of  $5,770.90,  of  which  siun  defendant  received 
$3,772.95,  out  of  which  he  paid  on  account  of  harvesting 
$1,376.28,  leaving  a  balance  of  $2,396.67,  which  he  applied  in 
payment  of  the  note.  In  addition  to  the  amount  so  paid  by 
defendant  toward  the  expenses  of  harvesting,  plaintiff  re- 
ceived direct  from  the  purchaser  of  the  grain  certain  moneys 
which,  when  added  to  the  sum  so  paid  by  defendant,  left  a 
balance,  as  found  by  the  court,  of  $835  still  due  plaintiff  out 
of  the  proceeds  of  the  sale  for  the  expense  of  harvesting. 
Upon  this  last  sum  the  court  found  he  had  received  from  de- 
fendant $249.45,  leaving  a  balance  of  $585.59  due  him  from 
the  amount  so  received  by  defendant,  for  which  judgment 
was  rendered.  These  findings,  which  are  material  to  the 
issues  joined,  find  ample  support  in  the  evidence.  Other  find- 
ings attacked  by  appellant,  even  conceding  insufficiency  of 
evidence,  as  claimed,  to  support  them,  are,  from  our  point 
of  view,  deemed  immaterial.  Among  such  facts  the  court 
found  that  plaintiff  tended,  took  care  of,  harvested,  and 
threshed  the  said  crops  and  delivered  the  same  to  defendant 
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prior  to  October  31,  1914,  in  accordance  with  the  terms  of 
the  mortgage,  and  that  defendant  sold  the  same  to  the  Chinn 
Warehouse  Company,  receiving  therefor  the  sum  of  $5,770.90. 
There  was  testimony  on  the  part  of  defendant  that  some 
ninety  acres  of  the  crop  was  overripe  or  burned,  as  a  result 
of  which  it  was  damaged  some  thirty  per  cent.  But  there  is 
no  evidence  tending  to  show  that  such  fact  was  due  to  any 
negligence  on  the  part  of  plaintiilf;  nor  can  it  be  ascertained 
from  such  testimony  what  the  amount  of  such  alleged  loss  or 
damage  was,  since  it  is  not  made  to  appear  what  the  produc- 
tion would  have  been  had  it  been  harvested  as  defendant 
claims  it  should  have  been.  It  also  appears  that  physical 
delivery  of  the  grain  wag  not  made  direct  to  defendant,  but 
to  the  Chinn  Warehouse  Company,  purchaser  thereof,  and 
that  plaintiflP  received  directly  from  the  purchaser  a  certain 
sum  of  money,  which,  however,  was  insufficient  to  pay  the 
harvesting  expenses;  the  balance  being  paid  by  the  purchaser 
to  defendant.  Hence,  conceding  that  the  grain  was  not  de- 
livered directly  to  defendant,  as  found  by  the  court,  and  that 
defendant  did  not  receive  all  of  the  proceeds  of  the  sale 
thereof,  such  facts,  under  the  circumstances,  are  immaterial. 
The  chief  ground  for  the  controversy  appears  to  have  been 
a  dispute  between  the  parties  as  to  the  meaning  of  the  agree- 
ment indorsed  upon  the  back  of  the  note  and  as  to  what  con- 
stituted ''harvesting  expenses,*'  defendant  insisting  that  the 
agreement  should  be  read,  not  in  accordance  with  the  plain 
import  of  the  language  used  therein,  but  that  the  term 
** harvesting  expenses"  referred  only  to  such  expenses  as 
plaintiff  might  have  incurred  in  the  cutting  and  threshing 
of  the  crop.  We  find  no  error  in  the  ruling  of  the  court  in 
this  regard.  The  meaning  of  the  agreement  appears  to  be 
clear  and  unambiguous,  namely,  that  out  of  the  proceeds  of 
the  sale  of  the  grain  plaintiff  should  be  entitled  to  a  sufficient 
sum  to  meet  the  expenses  of  harvesting  the  same.  The  dis- 
puted claim  of  several  hundred  dollars  was  made  up  of  many 
items,  such  as  the  cost  of  making  repairs  to  machinery  used 
in  harvesting  the  crop,  rent  of  livestock  and  implements  like- 
wise required  for  such  purpose,  cost  of  labor,  board  of  men, 
all  of  which  the  court  upon  sufficient  evidence  found  were 
proper  charges  under  the  terms  of  the  agreement.  Upon  the 
record  we  are  unable  to  perceive  any  reason  why  plaintiff  was 
not  entitled  to  reasonable  compensation  in  the  way  of  hire 
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or  rent  for  the  use  of  mules  owned  by  himself  and  which  were 
worked  in  the  harvest  field. 

Contracts  are  to  be  interpreted  so  as  to  give  effect  to  the 
mutual  intention  of  the  parties  (Civ.  Code,  sec.  1636),  which 
intent,  where  the  language  is  dear  and  explicit  and  does  not 
involve  an  absurdity,  is  to  be  ascertained  from  the  language 
thereof.  It  is  only  where  it  is  doubtful,  uncertain,  or  am- 
biguous that  the  circumstances  surrounding  the  making  of 
the  contract  become  important  in  ascertaining  the  intent  of  the 
parties.    No  such  uncertainty  exists  in  this  case. 

As  disclosed  by  the  record,  defendant  appropriated  and  ap- 
plied in  payment  of  the  note  the  sum  of  $585.59  in  excess  of 
that  to  which  he  was  entitled.  Plaintiff  wss  entitled  to  judg- 
ment for  such  excess. 

The  judgment  and  order  appealed  from  are  affirmed. 

Conrey,  P.  J^  and  James,  J.,  ooncorred. 


[CSt.  No.  1619.    TUrd  Appellate  Difltriet.^Aiignst  1,  1917.] 

L.  G.  SCOTT,  Appellant,  v.  C.  W.  WOODWORTH  et  al., 
Respondents. 

Dbd — ^iNSUTnciKNT  Desgbiption  or  Propkbtt. — A  written  instrument 
aif eeting  real  property  is  withont  force  either  as  a  deed  or  mortgage 
where  the  property  is  described  as  "bounded  on  the  north  and  east  bj 
the  lands  of  Robinson  and  Bodega  Avenue  of  the  town  of  Sebastopol, 
on  the  east  bj  the  land  of  McOhristian,  and  on  the  south  by  Calder 
Avenue  extended,  and  containing  five  and  one-half  acres,"  without 
giring  any  westerly  boundary,  and  without  showing  what  particular 
lands  or  portions  of  lands  of  the  different  owners  constituted  the 
easterly  boundary. 

liD. — ^BuLK  AS  TO  Dkscbiftion — STATUTE  OF  FRAUDS. — To  be  valid  on  its 
face,  a  deed  must  eontain  such  a  description  of  the  real  property 
thereby  intended  to  be  conveyed  as  will  enable  the  property  to  be 
readily  located  by  reference  to  the  description,  and  where  the  descrip- 
tion is  so  vague  and  uncertain  that  the  property  cannot  be  identified 
and  locat)ed  therefrom,  and  the  writing  itself  does  not  furnish  the 
means  whereby  the  description  may  be  made  sufficiently  definite  and 
certain  readily  to  locate  the  property,  then  the  instrument  must  be 


Digitized  by 


Google 


Aug.   1917.]  SOOTT  V.   WOODWOBTH,  401 

held  Toid,  sinee  the  imperfeetionB  of  the  deeeriptioB  eanaoi  be  sni^ 
plied  through  etridenee  eztrinsie  to  the  writiiig  itself ,  in  view  of  the 
rule  that  a  conyeyaaoe  of  real  property  must  be  io:  writing. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  County.    Emmet  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

L.  O.  Scott,  and  T.  J.  Butts,  for  Appellant. 

D.  B.  Oale,  and  J.  B.  Leppo,  for  Bespondenta. 

HABT,  J. — It  is  agreed  by  counsel  for  the  respective  par- 
ties hereto  that  this  is  an  action  to  quiet  title. 

The  amended  complaint  alleges:  ''That  on  or  about  the 
third  day  of  January,  1908,  plaintiff's  grantors,  August  A. 
Lueger,  sometimes  called  A.  Lueger,  and  Hedwig  Voight- 
lander,  nee  Lueger,  were  the  owners  in  fee  of  all  that  certain 
lot,  piece  and  parcel  of  land  situated,  lying  and  being  in  the 
township  of  Analy,  county  of  Sonoma  and  state  of  Cali- 
fornia, and  bounded  and  particularly  described  as  follows, 
to  wit:"  There  follows  a  description  of  certain  land,  to  which 
reference  will  hereafter  in  this  opinion  be  made.  It  is  next 
alleged  that  on  said  third  day  of  January  the  ''property 
stood  of  record  in  the  name  of  Ernest  Lueger,  and  that  on 
or  about  said  date  without  the  knowledge  or  consent  of 
August  A.  Lueger  or  the  said  Hedwig  Voightlander,  nee 
Lueger,  the  said  Ernest  Lueger  made,  executed  and  delivered 
to  one  Chris  Mugge  a  certain  mortgage  upon  all  of  the  afore- 
said property,  to  secure  the  payment  to  the  said  Chris  Mugge 
of  the  sum  of  two  thousand  dollars.  That  after  the  execu- 
tion of  the  said  mortgage  to  the  said  Chris  Mugge  as  afore- 
said, the  said  Ernest  Lueger  made,  executed  and  delivered 
to  the  said  August  A.  Lueger  and  Hedwig  Voightlander,  nee 
Lueger,  a  deed  conveying  all  his  right,  title,  interest  and 
estate  in  and  to  said  premises,  which  said  deed  was  dated 
on  the  twenty-seventh  day  of  June,  1911,  and  that  the  same 
was  recorded  on  the  first  day  of  July,  1911,  in  Book  0  of 
Bonds  and  Agreements  of  said  Sonoma  County  Becords." 
It  is  then  alleged  that,  on  or  about  July  14,  1913,  "the  said 
premises  were  sold  by  virtue  of  an  execution  issued  on  a  judg- 
ment of  foreclosure  of  the  aforesaid  mortgage";  that  d^ 
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fendant,  C.  W,  Woodworth,  and  O.  L.  Murphy  purchased 
said  property  for  the  sum  of  two  thousand  five  hundred  dol- 
lars, that  thereafter  said  Woodworth  acquired  all  the  rights 
and  title  of  said  Murphy  in  and  to  said  premises  and  holds 
the  certificate  of  purchase,  "which  said  certificate  has  not 
been  satisfied  and  is  undischarged,  and  the  time  for  a  re- 
demption of  said  premises  has  not  yet  expired."  It  is  alleged 
that,  on  or  about  February  14,  1914,  the  said  August  A. 
Lueger  and  Hedwig  Voightlander  tendered  said  Woodworth 
the  sum  of  $2,685,  and  demanded  of  defendants  '*a  proper 
and  lawful  satisfaction  and  discharge  of  said  mortgage,  and 
said  certificate  of  sale  of  said  premises'';  that  defendants 
refused  to  accept  said  money,  and  did  not  state  "wherein 
there  was  a  deficiency  or  error  in  the  amount.'*  A  deed  from 
August  A.  Lueger  and  Hedwig  Voightlander  to  plaintiff, 
executed  and  delivered  before  the  commencement  of  the  ac- 
tion, is  alleged,  the  rental  value  of  the  property  is  stated^ 
and  the  prayer  is  that  plaintiff  be  decreed  the  owner  of  said 
premises,  for  damages  for  the  withholding  of  possession,  etc 
In  their  answer,  defendants  deny  that,  on  or  about  the 
third  day  of  January,  1908,  August  A.  Lueger  and  Hedwig 
Voightlander  were  the  owners  of  said  premises,  but  allege 
that,  since  December  22, 1906,  and  until  July  18,  1913,  Ernest 
Lueger  was  the  owner  and  in  possession  thereof;  deny  the 
execution  or  delivery  by  Ernest  Lueger  to  August  A.  Lueger 
and  Hedwig  Voightlander  of  "a  deed,  or  any  instrument  in 
writing,  conveying  to  them*'  the  title  of  said  Ernest  Lueger 
to  said  land.  "Defendants  allege  that  on  the  eighteenth 
day  of  July,  1913,  and  while  the  said  Ernest  Lueger  was  so 
the  owner  and  in  the  possession  of  the  said  lands  and  prem- 
ises described  in  said  amended  complaint,  he  made,  executed 
and  delivered  to  defendant,  C.  W.  Woodworth,  and  0.  L. 
Murphy"  a  deed  conveying  all  his  interest  in  said  land;  "and 
thereupon  the  said  0.  L.  Murphy  and  said  defendant,  C.  W. 
Woodworth,  entered  into  the  possession  of  the  same";  that, 
on  July  21,  1913,  said  Murphy  conveyed  his  interest  to  de- 
fendant Woodworth,  who  has  since  been  in  possession  of  the 
premises.  "That  prior  to  October  21,  1913,  the  said  C.  W. 
Woodworth  and  0.  L.  Murphy  had  no  actual  knowledge  or 
notice,  and  had  no  constructive  notice,  of  any  grant,  deed 
or  conveyance  by  the  said  Ernest  Lueger,  or  by  any  other 
person,  to  the  said  August  Lueger  and  Hedwig  Voightlander, 
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or  to  either  of  them,  of  the  said  lands  and  premises,  or  of 
any  part  thereof,  or  that  the  said  August  Lueger  or  Hedwig 
Voightlander,  or  either  of  them,  claimed  any  title  thereto." 
It  is  alleged  that  the  time  for  redemption  of  said  premises 
expired  July  18, 1914,  and  that  no  redemption  has  been  made. 
The  tender  and  demand  alleged  in  the  complaint  are  denied 
and  it  is  alleged  that  defendants,  J.  E.  Smith,  as  sheriff,  and 
J.  K.  Smith,  make  no  claim  to  the  premises. 

The  findings  of  the  court  practically  follow  the  answer  and 
the  judgment  was  in  favor  of  defendant,  Woodworth,  that, 
from  the  commencement  of  the  action,  he  has  been  the  owner 
in  fee  simple  of  said  premises.  From  this  judgment  plaintiff 
appeals. 

The  general  facts  of  the  controversy,  which  are  either  ad- 
mitted by  the  pleadings  or  established  by  uncontradicted 
evidence,  are  correctly  stated  as  follows  in  the  brief  of  the 
respondents : 

**In  November,  1906,  Peter  Christensen  was  the  owner  of 
the  lands  involved,  and  his  title  is  the  common  source.  In 
November,  1906,  said  Christensen  and  wife  executed  a  deed 
in  due  form  to  said  Ernest  Lueger  and  one  Zinkernagel.  In 
December,  1906,  said  Zinkernagel  conveyed  all  of  his  one-half 
interest  in  said  lands  to  said  Ernest  Lueger.  On  January  3, 
1908,  said  Ernest  Lueger  and  wife  executed  to  said  Mugge 
the  mortgage  mentioned  in  plaintiff's  amended  complaint  to 
secure  a  promissory  note  for  two  thousand  dollars.  This 
mortgage  was  later  regularly  foreclosed  by  action  in  the 
superior  court  of  Sonoma  County,  in  which  the  said  August 
A.  Lueger  and  Iledwig  Voightlander  were  made  parties  de- 
fendant. They  appeared  in  said  action,  pleading  that  cer* 
tain  moneys  were  owing  by  said  Ernest  Lueger  to  them 
under  the  instrument  of  June  27,  1911,  and  secured  by  the 
same,  later  withdrawing  such  pleadings  and  suffering  default ; 
and  which  foreclosure  action  went  regularly  to  judg- 
ment and  foreclosure  sale,  and  resulted  in  a  sale  of  the  mort- 
gaged premises  to  one  Murphy  and  the  defendant  Wood- 
worth,  the  latter  later  acquiring  Murphy's  interest  in  the 
certificate  of  sale.  On  July  18,  1913,  being  four  days  after 
the  foreclosure  sale,  the  said  Ernest  Lueger  conveyed  the 
said  lands  to  the  said  purchasers  at  the  said  foreclosure  sale, 
0.  L.  Murphy  and  C.  W.  Woodworth,  by  regular  grant,  bar- 
gain and  sale  deed.    On  July  21,  1913,  said  0.  L.  Murph'^ 
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duly  conveyed  his  one-half  interest  in  said  lands  to  his  co- 
tenant,  the  defendant  Woodworth.'* 

The  written  instrument,  which  is  the  foundation  of  the 
plaintiff's  case,  as  made  by  his  amended  complaint,  and 
which,  as  seen,  he  characterizes  in  his  said  complaint  as  & 
**deed,"  reads  as  follows: 

''This  Indenture,  made  and  entered  into  this  27th  day  of 
June,  1911,  by  and  between  Ernest  Lueger,  of  Sebastopol, 
Sonoma  County,  California,  party  of  the  first  part  and 
A.  Lueger  and  Hedwig  Voightlander,  nee  Lueger,  parties  of 
the  second  part, 

"Witnesseth;  That  whereas  said  first  party  has  heretofore 
acted  as  trustee  for  certain  funds  belonging  to  second  parties 
the  exact  amount  of  which  is  unknown  by  second  parties  and 
they  rely  upon  the  statements  of  first  party  at  this  time  that 
the  same  is  and  were  a  certain  amount  2800  Marks  German 
money,  and  this  agreement  is  made  upon  said  basis  as  a 
settlement,  of  said  amount  coming  into  the  hands  of  first 
party  two  thirds  of  which  belongs  to  second  parties  herein, 
and  whereas  said  first  party  has  an  equity  in  and  to  5% 
acres  of  land  in  and  near  Sebastopol,  California,  of  the  value 
of  about  $4000.00  on  which  first  party  has  a  mortgage  of 
about  $2000.00,  now  in  consideration  of  the  premises  and 
money  in  the  hands  of  first  party,  not  counting  money  now 
in  Germany  but  all  being  a  part  of  the  estate  of  Louise  Ohel, 
deceased,  in  settlement  of  demands  of  money  had  and  re- 
ceived by  first  party  to  which  there  has  been  no  accounting 
to  second  parties,  first  party  does  hereby  sell  and  convey  unto 
said  second  parties  The  equitable  interest  in  and  to  said 
hereinafter  described  land  figured  at  a  valuation  of  $2000.00 
if  on  the  other  hand  said  property  shall  sell  for  more  than 
that  amount  it  shall  be  and  belong  to  first  party,  and  first 
party  shall  have  the  right  to  sell  said  premises  and  pay  to 
second  parties  $2000.00  cash  money  in  lieu  of  their  interest, 
First  party  agrees  that  he  will  proceed  to  sell  said  premises 
as  soon  as  possible  for  a  reasonable  market  price  meanwhile 
he  shall  have  possession  thereof  and  the  income  therefrom 
without  further  consideration,  and  the  said  $2000.00  when 
procured  to  be  paid  to  second  parties  shall  be  placed  in  the 
First  National  Bank  of  Sebastopol  to  the  credit  of  Second 
parties,  but  in  case  of  a  sale  by  first  party  it  shall  be  by  the 
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consent  of  second  parties,  said  money  and  property  to  be 
controlled  by  the  provisions  of  the  will  of  said  Louise  Ohel, 
and  this  settlement  shall  be  in  lieu  of  all  demands  that  have 
been  transferred  to  America  in  said  estate  upon  the  repre- 
sentation of  said  first  party,  the  land  herein  conveyed  is 
described  as  follows,  being  all  of  that  lot  piece  or  parcel  of 
land  situated  being  and  Ijring  in  the  township  of  Anly,  county 
of  Sonoma,  and  State  of  California,  and  bounded  and  de- 
scribed as  follows  to  wit,: 

''Bounded  on  the  North  and  East  by  the  lands  of  Robinson 
and  Bodega  Avenue  of  the  town  of  Sebastopol,  on  the  East 
by  the  land  of  Jimmy  McChristian  and  on  the  South  by 
Calder  Avenue  extended,  and  containing  5%  acres. 

''That  it  is  further  agreed  and  understood  that  when  said 
land  shall  have  been  sold  that  if  the  same  can  be  loaned  at 
interest  that  first  party  shall  be  entitled  to  the  same  interest 
that  the  same  was  drawing  in  Oermany,  and  that  second  par- 
ties shall  have  the  remainder  of  their  interest  payable  to 
them  as  it  may  accrue. 
"Witness  our  hands  and  seals  the  30th  day  of  June  1911. 

"Ernest  Lueoer. 

"Hedwio  Voiohtlandeb,  nee  Lueoer. 

"August  E.  Luecobe.'' 

Attached  to  said  instrument  is  a  certificate  of  acknowledg- 
ment by  the  parties  thereto. 

The  alleged  oflFer  by  August  A.  Lueger  and  Hedwig  Voight- 
lander  to  redeem  from  the  foreclosure  sale,  dated  February 
14,  1914,  together  with  the  affidavit  of  the  service  of  the  same 
on  the  defendant,  Woodworth,  were  put  in  evidence,  and  a 
deed  executed  by  said  August  A.  Lueger  and  Hedwig  Voight- 
lander  and  delivered  to  the  plaintiff,  purporting  to  convey 
to  the  latter  the  premises  described  in  the  amended  complaint 
were  also  offered  and  received  in  evidence. 

The  position  of  the  plaintiff  is  that,  by  virtue  of  the  writing 
or  "deed,"  which  is  the  basis  of  this  action,  August  A.  Lueger 
and  Hedwig  Voightlander  became  the  successors  in  interest 
to  the  title  of  Ernest  Lueger,  and  that,  therefore,  they  were 
entitled  to  redeem  from  the  foreclosure  sale,  and  that,  fur- 
thermore, they  did  in  fact  redeem;  that,  by  reason  of  said 
transaction  and  of  the  conveyance  by  them  of  March  6,  1914, 
to  the  plaintiff,  the  latter  became  the  owner  of  the  legal  title, 
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and  is,  therefore,  entitled  to  a  judgment  quieting  the  same 
in  this  action. 

On  the  other  hand,  the  defendants  contended  at  the  trial, 
as  they  contend  here  (and  the  trial  court  held),  that  the  said 
instrument  is  not  a  deed  or  other  conveyance  of  real  property, 
and  that  it  was  never  intended  to  operate  as  a  deed  of  con- 
veyance. It  is  further  contended  that  said  instrument,  what- 
ever its  legal  character  or  the  purpose  for  which  it  was  in- 
tended, is  void  for  the  reason  that  it  does  not  contain  a 
description  of  the  premises  which  constitute  the  subject  mat- 
ter thereof.  It  is  also  contended  that  there  was  no  redemj;)- 
tion  or  even  ofifer  to  redeem. 

Before  proceeding  to  a  consideration  of  the  several  con- 
tentions above  mentioned,  it  may  be  remarked  that  the  elab- 
orate discussion  in  the  brief  of  the  appellant  of  the  rights 
of  trustees  and  beneficiaries,  fraudulent  transfers  and  con- 
spiracies, and  other  like  questions,  is  wholly  foreign  to  any 
issue  made  by  the  pleadings.  The  complaint  nowhere  alleges 
that  either  the  mortgage  by  the  elder  Lueger  to  Mugge  or  the 
transfer  of  the  legal  title  of  the  mortgaged  premises  to 
Murphy  and  Woodworth,  the  purchasers  at  the  foreclosure 
sale,  involved  a  fraudulent  transaction,  or  that  either  of  those 
transactions  was  the  result  of  a  fraudulent  conspiracy  upon 
the  part  of  the  parties  thereto  wrongfully  to  deprive  August 
A.  Lueger  and  Voightlander  of  any  rights  which  they  might 
have  claimed  in  said  premises. 

The  agreement  upon  which  this  action  is  founded,  what- 
ever may  be  its  legal  effect,  is  by  no  means  in  the  form  of 
a  deed  of  conveyance  and  does  not  appear,  from  its  language 
or  provisions,  to  have  been  intended  as  such. 

In  the  first  place,  it  is  to  be  noticed  that  it  is  signed  by 
the  second  parties  as  well  as  by  the  first  party.  A  deed  is 
required  to  be  signed  by  the  grantor  only,  and  the  fact  that 
all  the  parties  signed  it  and  that  it  was  designated  in  the 
instrument  as  an  ** agreement"  by  the  parties  themselves,  is[ 
clearly  indicative  of  an  intention  in  them  that  it  should  be 
something  other  than  a  deed.  Moreover,  the  instrument  was 
not  recorded  in  the  book  containing  the  record  of  deeds  in 
the  recorder's  office,  but  was  inserted  in  a  book  kept  in  said 
office  for  the  recordation  of  bonds  and  mortgages.  This  is 
another  strong  circumstance  indicating  that  the  parties  did 


Digitized  by 


Google 


Aug.  1917.]  Scott  v.  Woodwobth.  407 

not  intend  that  it  should  or  understand  that  it  could  operate 
as  a  deed.  Furthermore,  the  agreement  sets  forth  that  the 
first  party  is  '' trustee  for  certain  funds  belonging  to  the  sec- 
ond parties/'  amounting  to  two  thousand  eight  hundred 
marks,  a  mark,  as  a  monetary  unit  used  in  Germany,  being 
approximately  twenty-three  and  eight-tenths  cents  of  our 
money,  or  approximately  $700,  and  further  declares  that 
''this  agreement  is  made  upon  said  basis  as  a  settlement  of 
said  amount  coming  into  the  hands  of  said  first  party,  two- 
thirds  of  which  belong  to  said  second  parties  herein."  Mani- 
festly, two-thirds  of  $700  amounts  to  $466,  which  is  the  sum 
for  which  the  first  party  agreed  to  transfer  to  the  second 
parties  an  equity  of  the  value,  according  to  said  agreement, 
of  two  thousand  dollars.  That  a  person  would  part  with  an 
interest  in  property  of  the  value  of  two  thousand  dollars  for 
the  small  sum  of  $466,  is  hardly  in  consonance  with  reason 
or  the  probable  intention  of  the  owner  or  the  understand- 
ing of  the  other  contracting  parties.  But  a  circumstance 
indicating  that  the  instrument  was  not  intended  to  operate 
as  a  deed  of  conveyance  stronger  than  any  which  has  yet 
been  suggested  is  to  be  found  in  the  provisions  of  the  instru- 
ment that  said  first  party  ''shall  have  the  right  to  sell  said 
premises,"  and  that  if  such  sale  be  for  more  than  the  sum 
of  two  thousand  dollars,  the  excess  may  be  retained  by  said 
first  party;  that  said  "first  party  agrees  that  he  will  proceed 
to  sell  said  premises  as  soon  ba  possible  for  a  reasonable 
market  price;  meanwhile  he  shall  have  possession  thereof  and 
the  income  therefrom  without  further  consideration,"  etc. 
As  is  well  said  by  counsel  for  the  respondents,  the  right  to 
sell  the  property  and  to  retain  the  proceeds  of  sale,  or  any 
part  thereof,  constitute  acts  which  are  entirely  inconsistent 
with  the  parting  of  title  or  an  intention  to  vest  title  to  the 
property  by  the  owner  thereof  in  others.  Obviously,  "an 
instrument  which  confers  no  right  of  either  present  or  future 
possession,  possesses  little  of  the  character  of  a  conveyance, 
and  can  hardly  be  deemed  to  pass  any  estate  in  the  land." 
(McMillan  v.  Richards,  9  Cal.  365,  410,  [70  Am.  Dec.  655] ; 
Fogarty  v.  Sawyer,  17  Cal.  589.) 

What  the  instrument  or  the  effect  thereof  was  intended  by 
the  parties  to  be,  it  is,  indeed,  diflScult  to  conjecture  from 
the  provisions  themselves  of  the  writing.    In  fact,  the  author 
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of  the  instrument,  the  plaintiff  himself,  seems  to  have  been 
much  puzzled  as  to  how  to  classify  it;  for,  as  attorney  for 
the  parties  of  the  second  part,  he  prepared,  verified,  and  filed 
in  the  action  to  foreclose  the  Mugge  mortgage  an  answer  in 
which  he  referred  to  the  instrument  as  a  writing  whose  pur- 
pose was  to  secure  to  his  then  clients,  but  present  assignors^ 
the  payment  of  the  money  claimed  to  be  due  them  from  the 
first  party  to  the  agreement,  and  prayed  the  court  so  to  con- 
strue the  instrument  and  enter  a  decree  accordingly,  and  thus 
safeguard  the  interests  of  August  A.  Lueger  and  Hedwig 
Yoightlander,  alleged  to  be  so  secured. 

But,  whatever  may  be  the  legal  effect  of  the  instrument, 
or  whether  it  purports  or  was  intended  to  be  either  a  deed 
or  (.  mortgage,  it  is  clear  that  it  is  without  force  as  either, 
because  the  property  which  constitutes  the  subject  matter 
thereof  is  not  so  described  as  to  facilitate  an  identification 
of  the  particular  land  or  premises  to  which  it  relates.  It  will 
be  noted  that  the  land  as  it  is  described  in  the  instrument 
is  not  given  a  westerly  boundary,  and,  so  far  as  the  instru- 
ment shows  to  the  contrary,  there  is  no  limit  to  the  extension 
of  the  tract  westerly.  Again,  as  so  described,  the  tract  is 
bounded  on  the  north  and  east  by  the  lands  of  ''Robinson 
and  Bodega  Avenue,"  and  ''on  the  east  by  the  land  of  Mc- 
Christian."  Thus,  it  will  be  observed,  the  description  is  in- 
definite and  uncertain.  While  it  is  not  inconceivable  that 
the  tract  might  be  bounded  on  one  side  by  two  different  and 
distinct  parcels  of  land — ^that  is,  by  lands  owned  by  different 
parties — or  bounded  on  the  north  and  partly  on  the  east  by 
the  lands  of  one  individual,  still  in  such  case  the  description 
must  necessarily  be  indefinite  and  uncertain  where  it  does  not 
show  what  particular  lands  or  portions  of  the  lands,  respec- 
tively, of  the  two  different  owners  constitute  together  the 
easterly  boundary  line  of  the  tract  sought  thus  to  be  de- 
scribed. But  the  omission  to  describe  the  westerly  bound- 
ary line  is  itself  sufficient  to  vitiate  the  deed  or  mortgage,  if 
it  be  either,  since,  as  is  true  here,  the  land  is  not  designated 
by  any  particular  name  or  described  by  reference  to  some 
particular  object  or  thing  which  might  itself  lead  to  a  ready 
identification  of  the  particular  tract  which  constitutes  the 
subject  matter  of  the  instrument.  And,  as  showing  to  some 
extent  the  undependableness  of  the  description  of  the  land  at 
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given  in  said  instrument^  it  may  be  pointed  out  that  in  the 
amended  complaint  the  tract  is  described  as  being  '^bounded 
on  the  north  and  west  by  the  lands  of  Robinson  and  Bodega 
Avenue,"  which  is,  obviously,  inconsistent  with  the  descrip- 
tion given  in  the  instrument. 

To  be  valid  on  its  face,  a  deed  must  contain  such  a  descrip- 
tion of  the  real  property  thereby  intended  to  be  conveyed  as 
will  enable  the  property  to  be  readily  located  by  reference  to 
the  description.  It  is  true  that  the  description  by  bound- 
aries may  be  ambiguous  or  indefinite  and  still  the  deed  suffi- 
cient if  it  otherwise  provides  means  whereby  the  description 
can  be  made  certain  and  the  land  identified  and  located. 
Where,  however,  the  description  is  so  vague  or  uncertain  that 
the  property  cannot  be  identified  and  located  therefrom,  and 
the  writing  itself  does  not  furnish  the  means  whereby  the 
description  may  be  made  sufficiently  definite  and  certain 
readily  to  locate  the  property,  then  the  instrument  must  be 
held  void,  since  the  imperfections  of  the  description  cannot 
be  supplied  through  evidence  extrinsic  to  the  writing  itself 
without  running  up  against  the  positive  mandate  of  the  rule 
that  a  conveyance  of  real  property  must  be  in  writing. 

The  propositions  above  stated  are  quite  elementary  and 
need  the  citation  of  no  authorities  to  confirm  them;  still  we 
cite  the  following  authorities  as  embodying  a  clear  elucida- 
tion of  the  principles  involved  therein :  Brandon  v.  Leddy,  67 
Cal.  43,  [7  Pac.  33]  ;  Best  v.  Wohiford,  144  Cal.  737,  [78  Pac. 
293] ;  Donnelly  v.  Tregaskis,  154  Cal.  261,  [97  Pac.  421] ; 
People  V.  Klumpke,  41  Cal.  263;  Moss  v.  Shearer,  30  Cal. 
467,  468;  Barker  v.  Southern  R.  W.  Co,,  125  N.  C.  596,  [74 
Am.  St.  Rep.  658,  660,  34  S.  B.  701] ;  2  Devlin  on  Deeds,  sec. 
1910;  13  Cyc.  543. 

Referring  now  to  the  evidence  relative  to  the  description 
of  the  property,  it  is  to  be  observed  that  thereby  it  is  shown 
that  the  instrument  relied  upon  here  by  the  plaintiff  is  not 
only  void  upon  its  face  because  of  the  vagueness  and  uncer- 
tainty of  the  description,  but  that  in  point  of  fact  the  de- 
scription of  the  property  as  it  is  set  out  therein  is  erroneous. 
From  the  official  map  of  the  town  of  Sebastopol,  which  was 
received  in  evidence,  and  the  testimony  of  the  city  surveyor 
and  engineer  and  the  city  attorney  of  said  town,  it  appears 
as  undisputed  facts  that  there  is  a  **Calder  Avenue"  in  the 
town  of  Sebastopol  and  a  **Calder  Addition"  to  said  town; 
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that  Calder  Avenue  does  not  anywhere  constitute  a  boundary 
line  of  the  premises  in  question,  but  that  the  property  ifl 
bounded  on  the  east  by  Calder 's  Addition  to  said  town  and 
west  by  the  lands  of  MeChristian ;  that  it  is  bounded  on  the 
north  by  a  part  of  Bodega  Avenue  and  by  the  lands  of  Me- 
Christian and  that  the  lands  of  Robinson  bound  it  on  the 
west  and  not  on  the  north  and  east,  as  set  forth  in  the  agree- 
ment which  constitutes  the  basis  of  this  action. 

Enough  of  the  testimony  as  to  the  correct  description  of 
the  property  has  now  been  adverted  to  to  show  and  emphasize 
the  proposition  that  the  description  of  the  property  as  given 
in  the  instrument  or  agreement  by  virtue  of  which  plaintiff 
claims  to  have  acquired  an  interest  in  the  property  in  ques- 
tion is  not  only  so  ambiguous  and  uncertain  as  to  make  it 
impossible  to  locate  therefrom  the  property  it  purports  to 
refer  to,  but  that  the  description  so  given  is  at  variance  in 
almost  every  essential  particular  with  the  true  description  of 
the  premises. 

It  results  (assuming  it  to  be  or  to  have  been  intended  as  a 
deed)  that  the  said  instrument  is  wholly  inoperative  as  a  deed 
of  conveyance  of  real  property,  and,  since  the  plaintiff's 
asserted  title  is  entirely  founded  on  said  writing,  and,  in- 
asmuch as  in  an  action  to  quiet  title,  the  plaintiff  is  required 
to  show  title  in  himself  before  he  will  be  entitled  to  the  relief 
sought  in  such  an  action,  the  trial  court  was  left  to  no  other 
alternative  but  to  enter  judgment  against  him. 

It  is  not  claimed  in  the  complaint  that  the  instrument  is  or 
was  intended  to  operate  as  a  mortgage,  and  we  think  it  could 
not  properly  be  given  a  construction  imparting  to  it  the  char- 
acteristics and  the  effect  of  a  mortgage.  And  if  it  were  a 
mortgage,  the  remedy  of  the  plaintiff  would  not  be  in  an 
action  to  quiet  title,  but  in  one  to  foreclose  it  and  sell  the 
property  thereunder  (Code  Civ.  Proc,  sec.  726),  in  which 
case  only,  if  at  all,  could  he  obtain  possession  of  the  property. 
(Code  Civ.  Proc,  sec.  744.)  But,  as  stated,  even  as  a  mort- 
gage, the  instrument  would  still  be  inoperative  because  of  the 
infirmities  which  impart  invalidity  to  it  as  a  deed. 

The  above  considerations  are  decisive  of  the  case  as  it  is 
presented  here,  hence  we  need  not  consider  the  question  raised 
by  the  defendants,  whether  the  purported  offer  of  the  plain- 
tiff's assignors  to  redeem  the  property  constituted  a  legal 
offer — ^that  is  to  say,  whether  the  offer  or  tender  as  made  was 
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in  compliance  with  the  requisites  essential  to  the  extinguish- 
ment of  an  obligation  by  offer  of  performance. 
'    The  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  September  27,  1917. 


[Crim.  Ko.  405.    Third  Appellate  Diatmt— August  6,  1917.] 

THE    PEOPLE,    Respondent,    v.    ROBERT    CHARLIE, 

Appellant. 

Gbiminal  Law — ^Misoonduot  of  Distwct  Attornbt— Imputation  of 

MANUrACTUBXD  DEFENSB — MATTfH  NOT  BeVIEWABLI  ON  APPEAL. — In 

a  crimiiial  prosecution,  miBConduet  of  the  district  attomej  in  hia 
address  to  the  jury  in  making  remarks  not  warranted  bj  the  record, 
the  plain  implication  of  which  was  that  defendant's  counsel  had 
manufactured  a  spurious  case  of  self-defense,  cannot  be  inquired  into 
on  appeal,  where  no  objection  was  made  to  the  remarks  at  the  time 
they  were  made  or  attention  of  the  trial  court  called  thereto. 

Id. — Appeal — Objectionable  Remabks  by  District  Attorney. — ^An  ob- 
jection to  unwarranted  remarks  hj  the  district  attorney,  in  the  course 
of  his  argument  to  the  jury  in  a  criminal  case,  where  such  remarks 
are  of  a  character  that  any  damaging  effect  thereof  on  the  rights 
of  the  accused  may  be  obviated  by  timely  and  proper  instruction  by 
the  court  to  the  jury  that  they  were  not  at  liberty  to  consider  such 
remarks  in  their  deliberations  upon  their  verdict,  will  not  be  reviewed 
or  considered  by  the  appellate  court  unless  the  remarks  so  com- 
plained of  were  objected  to  at  the  time  they  were  made,  and  the 
power  of  the  court  to  correct  the  abuse  then  invoked. 

Id. — Assault  "With  Deadly  Weapon — Guilt  of  Dependant — ^Instruc- 
tion.— In  a  prosecution  for  assault  with  a  deadly  weapon  under  an 
information  charging  that  the  assault  was  willfully,  unlawfully  and 
feloniously  committed,  an  instruction  that,  if  the  jury  believed  that 
the  defendant  "as  charged  in  the  information"  committed  the  as- 
sault, they  should  find  him  guilty,  is  not  unfair  to  the  defendant  aa 
obligating  the  jury  to  find  the  defendant  guilty  notwithstanding  his 
plea  of  self-defense. 

iDb — ^Law  of  Self-defense — Harmless  Instruction. — In  such  a  prose- 
eation  an  instruction  as  to  the  law  of  self-defense  awkwardly  phrased 
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and  not  accurately  stating  the  law  of  self -defense,  is  harmless,  where 
it  is  clear  therefrom  that  the  court  intended  to  say  to  the  jury  that 
the  assailant  would  be  justified  in  acting  on  appearances,  or  apparent 
danger  of  losing  life,  or  suffering  great  bodily  injury  at  the  hands 
of  the  assaulted  party,  and  elsewhere  in  its  charge  submitted  to  the 
jury  a  full  and  complete  statement  of  the  law  of  self-defense. 
Id. — Quilt  of  Dependant  Regardless  op  Conduct  op  Assaulted  Party 
— Harmless  Instruction. — Where  the  jury  waa  correctly  instructed 
on  the  law  of  self-defense,  error  in  instructing  them  that  if  the  de- 
fendant sought  a  quarrel  with  the  assaulted  party,  the  defendant 
should  be  found  guilty  regardless  of  whether  or  not  the  assaulted 
party  attempted  to  assault  the  defendant,  is  harmless. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Modoc 
County.    Clarence  A.  Baker,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  T.  Sharp,  and  J.  Sidney  Henderson,  for  Appellant, 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones,  Dep- 
uty Attorney-General,  for  Respondent. 

HART,  J. — The  information  in  this  ease  charges  that  the 
defendant,  on  the  eighteenth  day  of  March,  1917,  in  the  county 
of  Modoc,  committed  upon  the  person  of  one  West  Steele  an 
assault  with  a  deadly  weapon.  The  jury  found  the  defendant 
guilty  of  the  assault  as  so  charged,  and  he  appeals  to  this 
court  from  the  judgment  of  conviction. 

Both  the  defendant  and  the  prosecuting  witness,  West 
Steele,  are  Indians.  It  appears  that  the  defendant  claimed 
an  indebtedness  due  him  from  Steele  in  the  sum  of  two  dol- 
lars, the  former  claiming  that  the  latter,  prior  to  the  date 
of  the  trouble  resulting  in  the  assault,  had  borrowed  that 
amount  from  him.  On  the  day  of  the  assault,  the  defendant 
had  intended  going  to  the  town  of  Likely,  in  Modoc  County, 
but,  before  starting  to  said  town,  and  accompanied  by  two  or 
three  other  Indians,  he  called  at  the  home  of  West  Steele,  a 
short  distance  from  Alturas,  for  the  purpose  of  collecting  the 
money  he  claimed  Steele  owed  him.  On  entering  the  house 
the  defendant  asked  Steele  for  the  money,  whereupon  the 
latter  declared  that  he  owed  the  defendant  nothing.  An 
altercation  followed,  resulting  in  a  fist  fight,  the  defendant 
being  the  aggressor  in  the  assault,  having  struck   the  first 
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blow.  After  for  a  brief  time  fighting  in  the  house,  during 
the  progress  of  which  an  old  Indian  woman,  named  Katie 
Pete,  attempted  to  separate  the  men  and  so  put  an  end  to 
the  fight,  the  defendant  stepped  out  of  the  house  on  to  the 
front  porch,  saying  to  Steele  as  he  did  so  that  there  was  not 
room  enough  in  the  house  in  which  to  fight,  and  "you  come 
outside  and  we  will  fight  it  out/'  Steele  took  off  his  overcoat 
and  started  to  follow  the  defendant  to  the  outside,  but  the 
old  woman  above  named  still  held  on  to  him  and  so  attempted 
to  prevent  him  from  going  outside.  Steele,  however,  suc- 
ceeded in  getting  out  of  the  door  and  on  to  the  porch.  Just 
as  he  stepped  out  of  the  door,  the  defendant  struck  him  with 
a  knife  on  the  side  of  the  head,  near  the  left  eye,  inflicting 
an  ugly  wound  of  an  inch  or  more  in  length  and  which  pene- 
trated to  the  bone.  Steele  was  attended  by  a  physician,  who 
took  several  stitches  in  the  wound  and  otherwise  treated  it. 
The  defendant  was,  on  the  day  of  the  assault,  arrested  by 
the  sheriff.  A  large  pocket  knife,  which,  when  open,  was 
seven  inches  in  length  from  the  end  of  the  handle  to  that  of 
the  blade,  was  taken  by  the  of&cer  from  the  person  of  the 
defendant.  Upon  the  blade  of  the  knife  were  blood  stains. 
The  defendant  admitted  to  the  sheriff  that  he  cut  Steele  with 
said  knife.  The  defendant  was  to  some  extent  intoxicated  at 
the  time  of  the  affray. 

The  above  recital  of  the  facts  is  founded  upon  the  testimony 
introduced  by  the  people. 

The  defendant  and  his  witnesses  gave  an  entirely  different 
version  of  the  diflSculty,  so  far  as  the  vital  facts  were  con- 
cerned. The  accused  testified  that  Steele  was  the  aggressor; 
that  he  (Steele)  struck  the  first  blow  in  the  house;  that,  while 
he  (defendant)  himself  saw  nothing  in  the  hand  of  Steele  as 
the  latter  emerged  from  the  house  and  appeared  on  the  porch, 
an  Indian  named  Griffith,  who  followed  Steele  out  on  the 
porch,  yelled  to  defendant  that  Steele  had  a  knife  in  his 
hand ;  that  Steele,  almost  simultaneously  with  the  warning  so 
given,  struck  at  the  defendant,  but  the  blow  failed  of  its 
mark;  that,  thereupon,  believing  that  Steele  had  a  knife  in 
his  hand,  he  (defendant)  struck  the  former  with  a  knife, 
which  he  had  hastily  taken  from  his  pocket  and  opened  when 
warned  that  Steele  was  likewise  armed. 

It  is,  of  course,  apparent  that  a  pronounced  conflict  in  the 
evidence  exists,  and  obviously  the  familiar  rule  as  to  such  con- 
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flicts  must  govern  this  coart  in  considering  the  questions  of 
fact  thus  arising.  The  jury,  as  is  well  understood,  had  the 
right  to  accept  the  testimony  of  the  people  and  reject  that  of 
the  defendant.  This  they  obviously  did,  and  their  conclusion 
is  conclusive  upon  us.  While  it  is  not  for  this  court,  under 
such  a  state  of  the  record  as  to  the  proof  as  is  presented  here, 
to  analyze  or  otherwise  consider  the  testimony  for  the  purpose 
of  justifying  the  jury's  verdict,  it  may  nevertheless  be  sug- 
gested that  it  is  not  to  be  wondered  that  the  jury  should  have 
rejected  the  testimony  of  the  defendant,  since  it  appears  that, 
on  having  his  attention  called  at  the  trial  to  a  radical  vari- 
ance between  his  testimony  given  there  and  that  given  at  his 
preliminary  hearing  upon  vitally  important  facts,  he  admitted 
that  he  lied  and  gave  false  testimony  when  testifying  before 
the  magistrate. 

But  the  points  which  the  defendant  the  more  seriously  and 
earnestly  urges  upon  us  involve  the  alleged  misconduct  of  the 
district  attorney  in  his  address  to  the  jury,  and  certain  in- 
structions embraced  within  the  court's  charge  to  the  jury. 
These  propositions  will  now  be  considered. 

1.  While  the  defendant  testified  at  the  preliminary  hearing 
of  the  charge  that,  as  Steele  stepped  out  of  the  door  on  to 
the  porch,  the  witness,  GriflSth,  addressing  the  defendant, 
exclaimed,  **Look  out,"  he  did  not  at  said  hearing  testify 
that  Griffith  at  the  time  mentioned  also  warned  him  that 
Steele  had  a  knife  in  his  hand.  The  district  attorney,  on 
cross-examination  of  the  defendant  at  the  trial,  asked  him 
why,  if  it  were  true,  as  he  declared  it  to  be  at  the  trial,  that 
Griffith  warned  him,  at  the  time  Steele  stepped  out  on  the 
porch,  that  the  latter  had  a  knife  in  his  hand,  he  did  not  tes- 
tify to  that  fact  at  the  preliminary  examination,  to  which 
the  defendant  returned  the  explanation:  "I  know  I  didn't 
have  a  lawyer  in  the  justice's  court.  And  I  made  a  mistake 
there." 

The  district  attorney,  in  commenting  upon  the  disparity 
between  the  defendant's  testimony  before  the  magistrate  and 
that  given  by  him  at  the  trial  regarding  the  matter  mentioned, 
said:  **That  was  defendant's  testimony  down  before  the 
magistrate,  and  if  it  was  not  the  truth  it  came  pretty  near 
being.  That  was  before  he  had  any  attorneys  to  tell  him  it 
was  not  true.  When  he  got  attorneys,  they  said  to  him,  *We 
can  make  a  fine  self-defense  case  out  of  this,  so  you  say  that 
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you  saw  the  knife;  you  must  tell  that  all  the  time,  and  we 
will  put  Oakley  [meaning  the  witness  GrifSth]  on  the  stand 
to  corroborate  you,  and  we  have  got  a  good  case.'  '* 

The  defendant  here  contends  that  the  above  language  was 
entirely  without  justification  from  the  record,  and  that  its 
effect  was  to  inspire  in  the  jury  great  prejudice  against  the 
defense  set  up  by  him.  The  remarks  were  not  warranted  by 
anything  found  in  the  record,  and,  of  course,  the  plain  im- 
plication from  said  language  is  that  the  defendant's  counsel 
had  manufactured  for  him  a  spurious  case  of  self-defense, 
an  imputation  which  should  never  be  made  before  a  jury  in 
any  case,  much  less  in  a  criminal  ease,  in  which  a  person's 
liberty  is  at  stake,  unless  there  is  clear  evidence  brought 
properly  into  the  record  justifying  it.  But  we  are  not  au- 
thorized to  inquire  into  the  merits  of  the  objection  made  to 
said  remarks  because  the  record  does  not  disclose  that  such 
objection  was  taken  at  the  trial,  or  that  the  matter  was,  at 
the  time  the  remarks  were  made,  called  to  the  attention  of 
the  trial  court.  Since  the  remarks  complained  of  were  wholly 
beyond  justification  by  the  record,  and,  indeed,  so  plainly  so 
that  the  jury  themselves  must  have  at  once  perceived  it,  we 
think  that  any  possible  prejudice  which  might  have  followed 
therefrom  could  have  been  corrected  or  destroyed  by  an  order 
of  the  court  striking  them  out  and  an  admonition  to  the  jury 
to  disregard  them.  It  has  been  repeatedly  held  in  this,  as 
well  as  in  other  jurisdictions,  that  an  objection  to  unwar- 
ranted and  objectionable  remarks  by  the  district  attorney,  in 
the  course  of  his  argument  to  the  jury  in  a  criminal  case, 
where  such  remarks  are  of  a  character  that  any  damagfing 
effect  thereof  on  the  rights  of  the  accused  may  be  obviated 
by  timely  and  proper  instruction  by  the  court  to  the  jury 
that  they  were  not  at  liberty  to  c:^^«ider  such  remarks  in  tlieir 
deliberations  upon  their  verdict,  will  not  be  reviewed  or  con- 
sidered by  the  appellate  court  unless  the  remarks  so  com- 
plained of  have  been  objected  to  at  the  time  they  were  made 
and  the  power  of  the  court  to  correct  the  abuse  then  invoked. 
(People  V.  Ah  Fook,  64  Cal.  380,  383,  [1  Pac.  347] ;  People 
V.  Beaver,  83  Cal.  420,  [23  Pac.  321] ;  People  v.  Frigerio,  107 
Cal.  153,  [40  Pac.  107] ;  People  v.  Kramer,  117  Cal.  647,  651, 
[49  Pac.  842] ;  People  v.  Brittan,  118  Cal.  409,  412,  [50  Pac. 
664] ;  People  v.  Owens,  132  Cal.  469,  471,  [64  Pac.  770]  ; 
People  V.  Shears,  133  Cal.  154,  159,  [65  Pac.  295] ;  People 
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V.  Ruef,  14  Cal.  App.  576,  619,  [114  Pac.  48,  54] ;  People  v. 
Amer,  8  Cal.  App.  137,  143,  [96  Pac.  401] ;  People  v.  Stein, 
23  Cal,  App.  108,  118,  [137  Pac.  271] ;  People  v.  Ye  Foo, 
4  Cal.  App.  730,  [89  Pac.  450] ;  Horn  v.  State,  12  Wyo.  162, 
[73  Pac.  705].) 

But  the  defendant  complains  that  the  district  attorney,  in 
the  course  of  his  argument,  further  transcended  the  record, 
and  in  so  doing  prejudiced  the  jury  against  him  when  he 
made  the  following  observations:  ^' These  Indians  are  a  little 
bit  shrewder  than  we  think.  For  example,  they  cannot  com- 
pel Indians  over  twenty-one  years  of  age  to  go  to  the  Bidwell 
School,  and  there  is  not  an  Indian  boy  running  around  here 
but  what  claims  he  is  over  twenty-one  years  of  age,  even  when 
you  know  positively  they  cannot  be  over  ten.  You  would  be 
surprised,  but  if  you  ask  some  Indian  with  a  little  bit  of  a 
boy  how  old  the  boy  is  you  would  get  the  reply,  *Why  he  is 
twenty- two  years  old.*  It  is  always  twenty-two  years  old,  to 
keep  from  sending  the  boy  over  to  school.  I  have  taken  par- 
ticular notice,  and  where  I  have  a  pretty  good  idea  of  their 
age,  it  is  often  amusing  to  have  them  claim  to  be  twenty-two 
years  old  when  they  were  only  about  twelve  or  fourteen. 
Another  thing  is  that  they  never  get  any  older  than  twenty 
two.  Wild  Bill  here,  will  get  on  that  stand  and  swear  that 
he  is  about  twenty-two  or  twenty-three  years  old.  It  has  been 
done  here  in  court  so  many  times  that  I  know  just  how  it  is." 

Counsel  for  the  defendant  objected  to  said  remarks  and  re- 
quested the  court  to  instruct  the  district  attorney  to  confine 
himself  to  the  record.  The  court  in  reply  stated  that  it  was 
of  the  opinion  **that  it  is  proper  argument;  it  is  an  illustra- 
tion is  all." 

The  remarks  thus  objected  to  and  above  quoted  were  made 
by  the  prosecutor  in  substantiation  of  a  declaration  previously 
made  by  him  in  his  argument  that  the  Indians  in  Modoc 
County  were  bright  people,  and  that  if  the  jury  were  to 
acquit  the  defendant  under  the  evidence,  ** these  Indians"  will 
then  believe  that  they  can  repeat  the  same  kind  of  conduct 
and  "get  by  with  it."  In  other  words,  the  prosecutor,  by 
the  observations  in  question,  appears  to  have  adopted  that 
method  of  impresing  upon  the  jury  the  importance  of  the 
verdict  in  its  effect,  in  the  one  way  or  the  other,  upon  the 
Indians  generally  of  Modoc  County:  that  being  people  of 
more  than  ordinary  shrewdness  for  red  men  of  their  tribal 
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characteristics,  they  would  receive  a  verdict  of  guilty  as  a 
severe  warning  against  the  use  of  intoxicating  liquor,  to  which 
nearly  all  their  internecine  diCBculties  are  primarily  attrib- 
utable, while,  on  the  other  hand,  a  verdict  of  acquittal  would 
probably  have  the  effect  of  encouraging  them  in  the  reckless 
use  of  intoxicants,  with  the  result  that  serious  affrays  of  the 
character  of  the  one  culminating  in  this  prosecution  might 
become  common  among  them.  While  there  was  no  evidential 
justification  for  the  remarks — ^particularly  the  statement  as 
to  the  disposition  of  the  Indians  to  falsify  or  misrepresent 
their  ages  to  avoid  compulsory  attendance  at  the  school  main- 
tained for  the  education  of  their  youth — ^we  cannot  say  that, 
in  making  them,  as  an  illustration  of  the  point  he  was  then 
pressing  upon  the  attention  of  the  jury,  the  district  attorney 
went  so  far  afield  in  legitimate  argument  as  to  have  thus 
seriously  prejudiced  the  rights  of  the  accused. 

The  Indians  of  the  California  tribes  are  an  inferior  race, 
generally  live  by  themselves,  and  as  to  whose  doings  entirely 
among  and  wholly  affecting  themselves,  however  serious  at 
times  may  be  the  consequences,  there  is  not  infrequently  a 
considerable  degree  of  indifference  manifested  by  the  white 
men.  It  is  probable,  therefore,  that  the  remarks  complained 
of  were  made  solely  for  the  purpose  of  impressing  upon  the 
jury  the  proposition  that  the  charge  preferred  and  the  evi- 
dence presented  by  the  people  in  support  thereof  should  re- 
ceive as  serious  and  earnest  consideration  as  they  would  be 
given  if  the  defendant  and  his  victim  were  not  Indians. 
Moreover,  in  themselves  or  taken  alone,  the  remarks  were 
harmless — ^indeed,  viewed  without  regard  to  the  connection  in 
which  they  were  used,  they  were  meaningless,  so  far  ajs  this 
case  was  concerned,  and  could  have  exerted  no  influence  one 
way  or  the  other  in  bringing  about  a  verdict.  Besides,  they 
were  general  in  their  application,  having  reference  to  all  the 
Indians  of  that  locality  and  not  to  the  defendant  alone.  At 
all  events,  in  view  of  the  evidence,  we  cannot  persuade  our- 
selves that  the  jury  were  unduly  influenced  by  them. 

2.  Complaint  is  made  of  the  following  given  instruction: 
'*The  court  instructs  you  that  if  you  believe  from  the  evidence 
in  this  case,  beyond  a  reasonable  doubt,  that  the  defendant, 
Robert  Charlie,  on  or  about  the  eighteenth  day  of  March, 
1917,  as  charged  in  the  information  in  this  case,  committed 
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an  assault  upon  the  person  of  West  Steele  with  a  deadly 
weapon,  you  should  find  the  defendant  guilty." 

Challenging  the  legal  soundness  of  said  instruction,  as  ap- 
plied to  this  ease,  counsel  say:  **The  instruction  is  so  framed 
that  the  jury  was  bound  to  find  the  defendant  guilty  if  they 
followed  it,  and  which  in  our  opinion  tliey  did  do,  for  the 
reason  that  there  was  no  contention  on  the  part  of  the  defense 
that  the  defendant  did  not  assault  the  complaining  witness, 
but  that  the  defense  was  that  he  was  justified,  and,  therefore, 
for  the  instruction  to  be  fair  to  the  defendant,  and  in  con- 
formity to  the  law  as  applied  to  the  evidence  of  the  case, 
the  instruction  should  have  been  so  framed  as  to  make  the 
qualification  that  'unless  the  act  was  done  in  self-defense.'  " 

A  simple  reply  to  the  criticism  thus  aimed  at  the  instruc- 
tion is  that  it  states  that  if  the  jury  believe  from  the  evidence 
that  the  defendant  committed  the  assault,  etc.,  ''as  charged 
in  the  information,' '  and  that  the  information  alleges  that 
the  assault  therein  charged  was  **  willfully,  unlawfully,  and 
feloniously'*  committed.  Obviously,  if  the  evidence  was  such 
as  to  convince  the  jury  beyond  a  reasonable  doubt  that  the 
assault  was  committed  as  so  charged,  then  there  was  nothing 
left  for  the  jury  to  do  but  to  convict  the  accused,  notwith- 
standing his  plea  of  self-defense  and  the  evidence  produced 
by  him  in  support  thereof.  If,  in  other  words,  the  defend- 
ant willfully,  unlawfully,  and  feloniously  committed  the  as- 
Fault,  as  the  information  charges,  then,  manifestly,  there 
could  be  no  support  for  the  plea  of  self-defense.  ^Moreover, 
the  court  elsewhere  in  its  charge  instructed  the  jury  fully 
and  clearly  upon  the  law  of  self-defense  as  it  is  laid  down 
in  the  code. 

3.  The  following  instruction,  given  by  the  court,  is  criti- 
cised as  not  involving  a  correct  exposition  of  the  principle  of 
law  sought  to  be  stated  thereby:  **To  justify  the  using  of  a 
deadly  weapon  in  self-defense,  it  must  appear  that  the  danger 
which  such  person  was  in  was  so  urgent  and  pressing  that, 
in  order  to  save  his  own  life,  or  to  prevent  his  receiving  great 
bodily  harm,  the  use  of  such  weapon  was  absolutely  neces'^ary, 
and  it  must  appear  that  the  person  on  whom  he  used  such 
weapon  was  the  assailant,  or  that  the  person  resorting  to  the 
use  of  such  weapon  had  really  and  in  good  faith  declined 
further  struggle  before  he  made  use  of  said  weapon." 
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It  is  said  of  that  instruction  that  it  contains  an  eironeoui 
statement  of  the  law  of  self-defense  in  that  it  declares  that 
the  danger  to  the  person  using  the  weapon  was  so  urgent  and 
pressing  that,  in  order  to  save  his  own  life,  or  to  prevent 
his  receiving  great  bodily  harm,  **the  use  of  such  weapon 
Vas  absolutely  necessary, '^  whereas,  the  law  is  that  the  cir- 
cumstances upon  which  the  person  using  the  weapon  is  justi- 
fied in  acting  are  such  only  as  are  '*  sufficient  to  excite  the 
fears  of  a  reasonable  person,"  and  the  party  making  the 
assault  or  doing  the  killing  "must  have  acted  under  the  influ- 
ence of  such  fears  alone."     (Pen.  Code,  sec.  198.) 

The  instruction  is  awkwardly  phrased  and  does  not  accu- 
rately state  the  law  of  self-defense,  although  it  is  clear  there- 
from that  the  court  thereby  intended  to  say  to  the  jury  that 
the  assailant  would  be  justified  in  acting  upon  appearances 
or  apparent  danger  of  losing  his  life  or  suffering  great  bodily 
injury  at  the  hands  of  the  assaulted  party.  But,  as  before 
stated,  the  court  elsewhere  in  its  charge  submitted  to  the  jury 
a  full  and  complete  statement  of  our  law  of  self-defense,  and 
we  cannot  under  such  circumstances  justly  declare  that  the 
shortcomings  of  the  above  instruction  resulted  in  prejudice 
to  the  accused. 

4.  The  next  assignment  of  error  involves  an  attack  upon 
the  legal  soundness  of  the  following  given  instruction:  "The 
court  instructs  you  that  one  who  has  sought  a  quarrel  with 
another  with  a  design  to  force  a  deadly  issue  cannot  avail 
himself  of  a  plea  of  self-defense  in  using  a  deadly  weapon 
in  such  quarrel.  And  if  you  believe  from  the  evidence  in 
this  case  beyond  a  reasonable  doubt  that  the  defendant  sou^^ht 
a  quarrel  with  West  Steele  with  a  deadly  weapon,  you  should 
find  the  defendant  guilty,  regardless  of  whether  or  not  you 
believe  that  said  West  Steele  attempted  to  assault  said  de- 
fendant with  a  deadly  weapon  in  such  quarrel." 

The  only  objection  urged  against  said  instruction  is  to  that 
portion  thereof  which  reads:  "  .  .  •  that  the  defendant  sought 
a  quarrel  with  West  Steele  with  a  deadly  weapon,"  the  criti- 
cism thereof  in  effect  being  that  the  mere  seeking  of  a  quarrel 
with  another  with  a  deadly  weapon  docs  not  constitute  an 
assault  with  a  deadly  weapon.  A  literal  view  of  the  instruc- 
tion well  justifies  the  criticism.  This  fault  in  the  phraseology 
of  the  instruction,  however,  might  be  reconciled  with  the 
rational  view  that  thus  the  court  intended  to  refer  to  one 
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who  has  sought  a  quarrel  and  in  the  quarrel  assaulted  another 
with  a  deadly  weapon.  But,  in  view  of  the  dear  statement 
by  the  court  elsewhere  in  its  charge  of  the  law  of  self-defense, 
we  do  not  believe  the  accused  could  have  suffered  injury  or 
prejudice  from  the  instruction,  particularly  the  portion  which 
is  specifically  criticised  by  the  defendant.  In  fact,  as  to  all 
the  instructions,  the  accuracy  of  which  in  stating  the  prin- 
ciples of  law  thus  sought  to  be  given  to  the  jury  is  challenged 
by  the  defendant,  we  cannot  justly  hold,  after  a  review  and 
consideration  of  the  entire  record,  that  from  the  errors  so 
occurring  a  miscarriage  of  justice  will  follow  an  affirmance  of 
the  judgment.  (Const.,  art  VI,  sec.  4^.) 
Obediently  to  the  foregoing  views,  the  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred* 


[Civ.  No.  I486.    First  Appellate  District.— August  10,  1917.] 

3r.  F.  FERNANDEZ,  Respondent,  v.  WESTERN  FUSE 
AND  EXPLOSIVES  COMPANY  (a  Corporation), 
Appellant. 

Neoliobnce — Explosion  of  Powder  Magazine — Pleading — Theory  of 
Nuisance  —  Evidence  —  Improper  CbNSTRUcnoN  of  Magazine  — 
Variance. — In  an  action  for  damages  for  the  destruction  of  prop- 
erty from  the  explosion  of  a  powder  magazine,  where  the  complaint 
was  drafted  upon  the  theory  that  the  mere  keeping  of  a  large  quan- 
tity of  explosive  powder  in  a  thickly  populated  neighborhood,  irre- 
spective of  the  manner  in  which  the  magazine  in  which  it  was  stored 
was  constructed  was  a  nuisance  per  se,  it  was  error  to  admit  evidence 
over  objection  that  the  magazine  was  improperly  constructed. 

Id. — Pleadings  and  Judgment — Variance — ^Reversal  on  Appeau — 
Where  the  case  made  out  by  the  findings  is  a  different  case  from  that 
presented  by  the  pleadings  the  judgment  will  be  reversed,  for  the  re- 
lief decreed  must  be  the  relief  sought,  and  the  variance,  even  if  it 
be  such  as  could  have  been  cured  by  amendment,  is  fatal  to  the  valid- 
ity of  the  judgment,  and  the  point  may  be  raised  on  appeal 
therefrom. 

Id. — Rebuttal  op  Plaintiff's  Evidence — Ortection  not  Waived. — ^In 
such  an  action,  the  more  fact  that  the  defendant  introduced  evidence 
in  rebuttal  of  plaintiff's  evidence  of  the  improper  construction  of 
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the  magazine,  did  not  estop  it  from  claiming  that  there  was  a  yari- 
ance  between  the  pleading  and  the  proof^  and  that  the  latter  tvas 
erroneously  admitted. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    T.  W.  Harris,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  J.  Barrett,  Alfred  Sutro,  and  Pillsbury,  Madison  & 
Sutro,  for  Appellant. 

Beed  &  Nusbaumer,  Chapman  &  Trefethen,  A.  A.  Moore, 
and  Stanley  Moore,  for  Bespondent 

THE  COURT.— This  is  an  appeal  from  a  judgment  against 
the  defendant  for  the  sum  of  $925,  being  the  amount  of  dam- 
ages claimed  to  have  been  suflfered  by  the  plaintiff  by  reason 
of  the  destruction  of  his  house  and  premises  at  Melrose  in 
Alameda  County  through  the  explosion  of  a  powder  magazine 
on  the  premises  of  the  defendant 

This  is  one  of  a  series  of  cases  which  grew  out  of  that 
explosion,  two  of  which  were  Kleebauer  v.  Western  Fxtse  & 
Explosives  Co,,  138  Cal.  497,  [94  Am.  St.  Rep.  62,  60  L.  R.  A. 
377,  71  Pac.  617],  and  Fislier  v.  Western  Fuse  &  Explosives 
Co.,  12  Cal.  App.  299,  [107  Pac.  332].  Briefly,  the  facts  are 
that  the  defendant  conducted  an  establishment  at  Melrose  for 
the  manufacture  of  fuse,  and  in  connection  therewith  main- 
tained a  powder  magazine  in  which  it  stored  the  powder  used 
in  the  manufacture  of  its  product.  On  the  day  of  the  acci- 
dent one  of  its  employees,  a  Chinaman — who  had  murdered 
a  fellow-countryman — sought  refuge  in  the  powder  magazine, 
the  entrance  to  which  he  barricaded.  Being  pursued  by 
peace  ofiScers  and  threatened  with  arrest,  he  fired  the  maga- 
zine, thereby  causing  much  damage  to  surrounding  property, 
including  that  of  the  plaintiff. 

The  amended  complaint  appears  to  have  been  drawn  on  the 
theory  that  the  defendant  was  guilty  of  negligence  in  the 
employment  of  an  unfit  and  incompetent  employee  whose  act 
exploded  the  powder  magazine,  and  also  upon  the  theory  that 
the  powder  magazine  as  maintained  by  the  defendant  was  a 
nuisance.  The  act  of  the  Chinaman  in  firing  the  magazine 
is  out  of  the  case  since  the  evidence  shows  without  conflict, 
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and  the  court  expressly  finds,  that  the  defendant  was  not  re- 
sponsible for  its  employee's  act  in  causing  the  explosion.  '' 

As  to  the  nuisance  theory  it  is  obvious  that  the  complaint 
as  amended  was  drafted  upon  the  theory  that  the  mere  keep- 
ing of  a  large  quantity  of  explosive  powder  in  a  thickly  popu- 
lated neighborhood,  irrespective  of  the  manner  in  which  the 
magazine  in  which  it  was  stored  was  constructed  was  a  nui- 
sance per  se.  But  before  the  case  came  on  for  trial  the  supreme 
court,  in  the  case  of  Kleebauer  v.  Western  Fuse  dk  Explosives 
Co.,  138  Cal.  497,  [94  Am.  St.  Rep.  62,  60  L.  R.  A.  377,  71 
Pac.  617],  had  held  that  the  magazine  of  the  defendant,  con- 
structed and  maintained  as  disclosed  by  the  evidence  in  that 
case — and  which  is  similar  to  the  evidence  now  before  the 
court,  leaving  out  of  consideration  so  much  of  it  as  refers 
to  the  effect  of  the  presence  or  absence  of  an  embankment 
or  bulkhead — did  not  constitute  negligence  per  se.  Accord- 
ingly in  this  case,  in  order  apparently  to  escape  the  prin- 
ciple laid  down  in  that  case,  the  plaintiff,  over  objections  of 
the  defendant,  introduced  evidence  tending  to  show  that  the 
magazine  was  improperly  constructed;  and,  based  thereon, 
the  court  found  that  the  magazine  of  the  defendant  was  a 
nuisance  because  of  its  improper  construction  in  not  being 
surrounded  by  a  bulkhead  or  embankment,  which  would  have 
tended  to  minimize  the  effects  of  the  explosion  by  directing 
its  force  upward. 

It  thus  appears  that  neither  this  particular  evidence  nor 
the  finding  of  the  court  based  thereon  was  responsive  to  any 
issue  in  the  case.  It  has  been  repeatedly  held  by  the  supreme 
court  that  under  those  circumstances  the  complaint  cannot 
be  looked  to  in  support  of  the  judgment.  ** Where,"  says 
the  supreme  court  in  Chettvood  v.  California  Nat.  Bank,  113 
Cal.  414,  424,  [55  Pac.  704,  707],  *Hhe  case  made  out  by  the 
findings  is  a  difi'erent  case  from  that  presented  by  the  plead- 
ings, the  judgment  will  be  reversed;  for  the  relief  decreed 
must  be  the  relief  sought;  and  the  variance,  even  if  it  be 
such  as  could  have  been  cured  by  amendment,  is  fatal  to  the 
validity  of  the  judgment  {Bryan  v.  Tormey,  84  Cal.  126,  [24 
Pac.  319]),  and  the  point  may  be  raised  on  appeal  from  the 
judgment  {Putnian  v.  LampJiier,  36  Cal.  151)." 

But  it  is  also  well  settled  that  when  the  trial  court  and  the 
parties  to  an  action  proceed  to  trial  upon  the  theory  that  there 
is  a  material  issue,  and  the  court  upon  the  evidence  addressed 
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to  that  issue,  and  received  without  any  or  without  a  sufficient 
objection,  finds  in  accordance  with  that  evidence,  a  party  will 
not  be  allowed  for  the  first  time  on  appeal  to  say  that  there 
was  no  such  issue.  {Schroeder  v.  Mamy,  16  Cal.  App.  443, 
[118  Pac.  459].)  It  is  the  contention  of  the  plaintiff  that 
under  this  rule  the  defendant  is  estopped  to  assert  that  no 
issue  was  framed  as  to  the  negligent  construction  of  the  mag- 
azine, for  the  reason  that  when  testimony  upon  that  point 
was  offered,  the  defendant  failed  to  make  its  objection  thereto 
sufficiently  specific  to  apprise  him  of  its  nature  and  scope, 
and  for  the  further  reason  that  the  defendant  itself  intro- 
duced testimony  as  to  the  construction  of  the  magazine  in 
rebuttal  of  plaintiff's  testimony  on  that  subject. 

With  regard  to  this  contention  the  record  discloses  that  the 
defendant  several  times  objected  to  this  character  of  testi- 
mony,  but  only  once  included  in  the  objection  that  the  evi- 
dence was  not  responsive  to  any  issue  in  the  case;  and  that 
in  a  motion  for  nonsuit  made  by  the  defendant,  it  did  not 
include  as  a  ground  thereof  the  insufficiency  of  the  complaint 
to  cover  this  aspect  of  the  nuisance  theory. 

We  do  not  think  that  the  defendant  intended  to  conceal  the 
real  nature  of  its  objection  to  this  testimony,  especially  as 
the  rule  in  the  Kleebauer  case,  apparently  responsible  for 
the  offer  of  this  testimony,  had  been  announced  prior  to  the 
trial  of  the  case  at  bar,  and  must  have  been  in  the  mind  of 
counsel  both  in  the  offer  of  testimony  and  the  making  of 
objections  thereto.  We  think  under  these  circumstances  the 
plaintiff  was  sufficiently  apprised  of  the  nature  of  the  objec- 
tion, and  could,  if  he  so  desired,  have  requested  leave  to 
amend  his  pleading,  which  he  failed  to  do.  In  the  state  of 
the  pleadings,  and  in  the  face  of  the  objection  made,  the 
evidence  as  to  the  alleged  improper  construction  of  the  maga- 
zine should  have  been  excluded  by  the  court. 

The  fact  that  the  defendant  introduced  testimony  in  re- 
buttal upon  this  same  point  does  not  now  estop  it  from  claim- 
ing that  the  testimony  was  erroneously  admitted  over  its 
objection.  In  Washington  Township  etc.  Co.  v.  McCormick, 
19  Ind.  App.  663,  667,  [49  N.  E.  1085,  at  page  1086],  the 
court  said:  ** Appellant  in  rebuttal  introduced  some  evidence 
of  the  same  general  character  as  that  objected  to.  But  this 
cannot  be  said  to  be  a  waiver  of  the  objections  to  the  evidence 
introduced  by  the  appellee.     It  was  not  invited  error.     It 
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does  not  fall  within  the  rule  that  a  party  who  calls  out  in- 
competent evidence  thus  precludes  himself  from  successfully 
objecting  to  evidence  of  like  character  introduced  by  his 
adversary.  .  .  .  The  error  was  committed  at  the  instance  of 
the  opposite  party,  and  appellant  did  all  it  could  to  prevent 
the  error.  After  the  court  had  held  over  appellant's  objec- 
tion that  the  evidence  was  competent,  and  had  permitted 
appellee — who  had  the  burden — to  introduce  such  evidence 
to  maintain  his  case,  appellant,  in  seeking  to  overcome  the 
case  made  by  the  appellee,  could  follow  the  theory  laid  down 
by  the  court  without  impliedly  admitting  the  court's  theory 
to  be  right,  and  without  waiving  his  right  to  question  the 
court's  action.  •  •  •  "  (See,  also,  3  Cyc.  p.  246,  and  cases 
there  cited.) 
The  judgment  is  reversed. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  October  8, 1917. 


[(Mm.  No.  6S9.    First  Appellate  District— August  13,  1917.] 

THE   PEOPLE,   Respondent,  v.   CLARENCE   B.   IRISH, 

Appellant. 

Criminal  Law— Failure  to  Support  Minort— Venub — Abiutt  of  De- 
fendant— SuppiciENCY  OF  EVIDENCE. — In  this  proBecution  under  see- 
tion  270  of  the  Penal  Oode  for  failure  to  provide  necessaries  for  the 
minor  eon  of  defendant,  it  is  held  the  evidence  sustiains  the  finding 
implied  from  the  verdict  that  the  residence  of  the  mother,  to  whom 
the  custodj  of  the  minor  had  been  awarded  in  a  divorce  proceeding, 
was  in  the  county  where  the  prosecution  was  had,  and  also  that  the 
evidence  shows  that  the  defendant  was  able  to  support  the  minor, 
and  that  no  one  voluntarily  undertook  to  relieve  him  or  the  mother 
of  any  obligation  to  support  the  ehild. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Marin 
County.    Edgar  T.  Zook,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Walter  E.  Dunn,  for  Appellant 

U.  S.  Webb,  Attomey-Qeneral,  and  John  H.  Riordan,  Dep- 
uty Attorney-Qeneral,  for  Respondent 

THE  COURT.— The  defendant  was  charged  by  informa- 
tion with  violation  of  section  270  of  the  Penal  Code  in  failing 
to  provide  necessary  food,  clothing,  shelter,  and  medical  at- 
tendance for  his  minor  son  during  a  period  of  three  years 
immediately  prior  to  March  1,  1917,  and  was  tried  and  con- 
victed. The  court  suspended  sentence  for  the  period  of  five 
years,  and  admitted  him  to  probation  upon  the  usual  condi- 
tions, together  with  the  requirement  that  he  contribute  the 
sum  of  $150  to  his  wife  for  the  maintenance  and  support  of 
the  child  for  six  months  beginning  April  14,  1917,  and  to 
again  appear  before  the  court  October  11,  1917,  to  furnish 
security  for  the  further  support  of  the  child  for  the  ensuing 
six  months,  and  thereafter  semi-annually  for  the  same  pur- 
pose during  the  term  of  probation. 

We  conceive  of  no  reason  for  discussing  at  length  the  points 
argued  in  the  briefs.  We  have  read  them  carefully  together 
with  the  record  of  the  trial,  and  all  we  feel  required  to  say 
is  that  the  evidence,  contrary  to  the  appellant's  contention, 
sustains  the  finding  implied  from  the  verdict  that  the  resi- 
dence of  the  mother — to  whom  the  custody  of  the  minor  was 
awarded  in  a  divorce  proceeding  between  her  and  the  defend- 
ant— was  in  the  county  of  Marin.  She  testified  that  she  lived 
there  **oflf  and  on,"  meaning,  as  was  developed  later  in  the 
trial,  that  as  khe  earned  her  living  as  a  nurse  she  was  some- 
times out  of  the  county  at  work  in  that  capacity;  but  she 
finally  testified  that  she  lived  in  that  county;  that  her  ''eai- 
dence  was  there. 

The  evidence  also  abundantly  shows  that  the  defendant  was 
able  to  support  the  minor ;  that  no  one  voluntarily  undertook 
to  relieve  him  or  the  mother  of  any  obligation  to  support  the 
child,  and — if  it  is  important — that  the  mother  was  without 
sufiicient  means  to  support  it  at  the  time  the  offense  is 
charged. 

The  judgment  is  aflSrmed. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  October  11, 1917, 
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[CiT.  No.  2128.    Pirat  Appellate  District.— August  14,  1917.] 

E.  S.  BARCLAY  et  al.,  Appellants,  v.  SUPREME  LODGE 
OF  THE  FRATERNAL  BROTHERHOOD  (a  Corpo- 
ration),  Respondent. 

Place  or  TkiAL — Change  on  Gbound  or  Oonvenisnoe  of  Witnesses- 
Time  or  Motion. — A  motion  made  under  subdivision  3  of  section 
897  of  the  Code  of  Civil  Procedure  for  a  change  of  the  place  of  trial 
of  an  action  on  the  ground  of  convenience  of  witnesses  is  not  re- 
quired to  be  filed  at  the  time  the  defendant  answers  or  demurs,  but 
may  be  made  within  a  reasonable  time  after  the  cause  is  at  issue 
upon  the  facts. 

lb. — ArriDAviT  of  Merits  not  Essential. — ^An  affidavit  of  merits  is  not 
essential  to  an  application  for  a  change  of  venue  grounded  upon,  the 
convenience  of  witnesses. 

I». — ^Delat  in  Applications  for  Change  of  Venue — ^Duty  of  Court. — 
While  applications  for  change  of  venue  are  generallj  classed  as  dila- 
tory moves  which  should  be  presented  and  prosecuted  with  diligenee 
in  order  to  secure  favorable  consideration,  nevertheless  the  mere  fact 
that  the  motion  was  not  made  until  nearly  a  year  after  issue  was 
joined  on  the  facts  does  not  of  itself  deprive  the  court  of  power  to 
grant  the  motion,  since,  despite  the  delay,  it  is  the  duty  of  the  court 
to  determine  the  good  faith  of  the  motion,  and  then  to  ascertain 
whether  or  not  the  delay  was  oppressive  and  likely  to  result  in  detri- 
ment to  the  adverse  party. 

Id. — Action  to  Enjoin  Collbotioh  of  Assessment — Change  of  Place 
of  Trial — Convenience  of  Witnesses — Proper  Exercise  of  Dis- 
cretion.— In  an  action  wherein  the  plaintiffs  as  beneficiary  members 
of  a  fraternal  insurance  organization  sought  to  enjoin  the  collection 
of  assessments  levied  under  an  alleged  illegal  by-law,  an  order  grant- 
ing a  motion  of  change  of  place  of  trial  to  the  county  in  which  the 
defendant  has  its  home  office,  on  the  ground  of  convenience  of  wit- 
nesses, is  a  proper  exercise  of  discretion,  where  it  is  shown  that  all 
of  the  records  of  the  defendant  were  kept  in  such  office,  and  the 
counter-affidavits  related  solely  to  the  production  of  evidence  on  mat- 
ters admitted  by  the  pleadings. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  changing  place  of  triaL  J.  M. 
Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt 
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W.  C.  Cavitt,  for  Appellanta 

Davis,  Kemp  &  Post,  and  Carlos  S.  Hardy,  for  Respondent 

LENNON,  P.  J. — This  is  an  appeal  from  an  order  changing 
the  place  of  trial  from  the  city  and  county  of  San  Francisco 
to  the  county  of  Los  Angeles,  grounded  solely  upon  the  con- 
venience of  the  witnesses  in  an  action  wherein  the  plaintiffs 
as  beneficiary  members  of  the  corporation  defendant  sought 
a  decree  enjoining  the  collection  of  certain  assessments,  which 
were  levied  against  the  plaintiffs  and  other  members  of  the 
defendant,  pursuant  to  an  amended  by-law  revising  and  rais- 
ing the  rate  of  assessment  which  the  plaintiffs  and  other  mem- 
bers were  originally  subjected  to,  and  which  the  plaintiffs 
alleged  was  illegally  adopted  by  the  defendant  and  without 
the  consent  of  the  plaintiffs. 

The  defendant  by  its  answer  admitted  the  adoption  of  the 
by-law  in  question  and  the  attempted  enforcement  of  the  new 
rate  of  assessment,  but  defended  the  action  by  averring  that 
the  contracts  of  insurance  issued  to  and  held  by  the  plaintiffs 
expressly  provided  that  they  were  made  and  held  subject,  not 
only  to  the  by-law  in  force  at  the  time  of  their  execution,  but 
also  to  any  amendments  thereto,  which  from  time  to  time 
might  be  adopted  by  the  defendant;  that  the  plaintiffs, 
through  their  authorized  representatives  elected  to  the  su- 
preme lodge  of  the  defendant,  consented  to  the  adoption  of 
the  by-law  in  question ;  that  an  actuarial  examination  of  the 
defendant  society  revealed  the  fact  that  the  rate  of  assess- 
ment originally  fixed  by  the  by-laws  did  not  provide  a  fund 
sufficient  to  pay  the  benefits  promised  plaintiffs ;  that  the  new 
rate  fixed  by  the  amended  by-law  was  necessary  to  cover  a 
deficiency  existing  in  the  insurance  fund  of  the  defendant, 
which  resulted  because  of  the  insufficiency  of  the  original  rate 
of  assessment;  that  the  statutes  of  the  state  relating  to  the 
regulation  and  control  of  fraternal  societies  (Stats.  1911,  p. 
1320)  provided  and  required  that  every  fraternal  benefit 
society  doing  business  in  the  state,  the  valuation  of  whose 
certificate  made  December  31,  1917,  shows  that  the  present 
value  of  the  future  net  contributions  together  with  the  ad- 
mitted net  assets  was  less  than  ninety  per  cent  of  the  present 
value  of  the  promised  benefits  and  accrued  liabilities,  would 
be  required  to  reduce  such  deficiency  not  less  than  five  pei' 
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cent  of  the  total  deficiency  on  December  31,  1917,  at  each 
succeeding  triennial  valuation,  and  that  under  the  rate  col- 
lected prior  to  the  raise  of  rates  by  the  defendant,  pursuant 
to  the  amended  by-law  in  question,  such  a  deficiency  did  exist, 
and  that  the  improvements  therein  required  by  this  law  could 
not  be  made  except  by  an  increase  of  the  original  rates. 
The  action  was  instituted  in  the  court  below  February  15, 

1913.  The  defendant's  answer  was  filed  July  10,  1913,  and 
the  plaintiffs'  demurrer  thereto  was  disallowed  January  3, 

1914.  On  January  27,  1915,  plaintiffs  gave  notice  of  a  mo- 
tion to  set  the  cause  for  trial,  and  on  January  30,  1915,  plain- 
tiffs filed  their  notice  of  motion  to  change  the  place  of  trial, 
grounded  upon  the  convenience  of  the  witnesses  and  the  pro- 
motion of  the  ends  of  justice. 

The  motion  for  a  change  of  venue  was  made  and  granted 
pursuant  to  the  provisions  of  subdivision  3  of  section  397  of 
the  Code  of  Civil  Procedure,  and  consequently  the  motion 
accompanied  by  an  a£Sdavit  of  merits  was  not  required  to  be 
filed  at  the  time  the  defendant  filed  its  answer. 

The  code  section  under  consideration  provides  that  the 
court  may  on  motion  change  the  place  of  trial  of  an  action 
for  any  one  of  several  enumerated  causes,  and  while  it  is 
true  that  section  396  of  the  same  code  requires  that  a  demand 
for  a  change  of  venue  based  upon  the  ground  that  the  action 
was  not  commenced  in  the  proper  county  must  be  made  ac- 
companied with  an  aflSdavit  of  merits  at  the  time  the  defend- 
ant demurs  or  answers,  nevertheless  this  section  must  be  read 
in  conjunction  with  section  397.  {Bohn  v.  Bohri,  164  Cal. 
532,  [129  Pac.  981].)  Manifestly  the  provisions  of  sub- 
division 1  of  the  latter  section  to  the  effect  that  a  change  of 
the  place  of  a  trial  may  be  had  upon  a  showing  that  the  county 
designated  in  the  complaint  is  not  the  proper  county  for  the 
trial  are  entirely  separate  and  distinct  from  subdivision  3  of 
the  same  section  (Code  Civ.  Proc,  see.  397),  which  provides 
that  a  change  of  the  place  of  trial  may  be  had  when  the. 
convenience  of  witnesses  and  the  cause  of  justice  will  be' 
thereby  promoted.  In  other  words,  granting  that  the  action 
was  commenced  in  the  proper  county,  nevertheless  the  de- 
fendant was  entitled  to  a  change  of  venue  upon  the  ground 
of  the  convenience  of  witnesses,  etc.,  and  in  the  absence  of 
any  statutory  limitation  of  the  time  within  which  the  motion 
may  be  made  upon  that  ground,  it  could  be  rightfully  made 
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within  a  reasonable  time  after  the  ease  was  at  issue  upon  the 
facts.     {Cook  V.  Pendergast,  61  Cal.  72,  78.) 

The  affidavit  of  merits  filed  upon  behalf  of  the  defendant 
in  support  of  the  motion  is  in  the  usual  form,  and  apparently 
meets  all  of  the  requirements  of  the  rule  relating  to  such 
affidavits,  but  even  if  it  were  deficient  in  the  particulars 
claimed  by  counsel  for  the  plaintifl's,  it  would  not  follow  that 
the  motion  was  improperly  granted,  because  an  affidavit  of 
merits  is  not  essential  to  an  application  for  a  change  of  venue, 
grounded  upon  the  convenience  of  witnesses.  {Cook  v.  Pen- 
dergast, 61  Cal.  72:  Pascoe  v.  Baker,  158  Cal.  232,  [110  Pac. 
815].) 

While  it  is  true  that  applications  for  a  change  of  venue  are 
generally  classed  and  considered  as  dilatory  moves,  and 
therefore  should  be  presented  and  prosecuted  with  diligence 
in  order  to  secure  favorable  consideration,  nevertheless,  the 
mere  fact  that  the  motion  in  the  present  case  was  not  made 
until  nearly  a  year  aft^r  issue  was  joined  on  the  facts  did 
not,  in  and  of  itself,  operate  to  deprive  the  court  of  the  power 
to  pass  upon  and  grant  the  motion.  Despite  such  delay,  it 
was  the  duty  of  the  couH  to  determine  from  all  of  the  at- 
tending facts  and  circumstances  the  bona  fides  of  the  motion, 
and  then  to  ascertain  whether  or  not  the  delay  complained 
of  was  oppressive,  and  did,  or  would  be  likely  to,  result  in 
detriment  to  the  plaintiffs.  Doubtless  in  determining  these 
questions,  the  court  below  considered  the  fact  that  the  plain- 
tiffs had  delayed  for  nearly  a  year  before  moving  to  set  the 
cause  for  trial. 

The  determination  of  these  questions  necessarily  rested  in 
the  sound  discretion  of  the  court  below,  and  while  it  may 
be  conceded  that  the  motion  for  a  change  of  venue  might 
have  been  properly  denied  upon  the  ground  of  undue  delay 
in  presenting  it,  still  we  are  not  prepared  to  say  that,  under 
all  of  the  circumstances,  the  order  granting  it  was  an  abuse 
of  discretion. 

Upon  the  hearing  of  the  motion,  and  in  support  thereof, 
there  was  offered  and  received  in  evidence  the  affidavit  of 
C.  A.  Post,  the  supreme  counselor  of  the  defendant,  to  the 
effect  that  the  home  office  and  principal  place  of  business 
of  the  defendant  was  at  all  times  in  the  city  of  Los  Angeles ; 
that  all  the  books,  pnpors.  and  rccnrrl  •  of  the  defendant  were 
kept  at  the  office  of  the  suprenie  bccitiaiy  at  the  home  office 


Digitized  by 


Google 


430        Barclay  v.  Supreme  Lodge  0.  F.  B.     [34  Cal.  App. 

in  Los  Angeles;  that  many  of  said  books,  etc.,  contain  mat- 
ters and  things  (detailing  them)  material  and  necessary  as 
evidence  in  the  establishment  of  the  defendant's  defense  to 
the  action;  that  on  account  of  many  matters  and  things 
which  may  be  developed  in  evidence  during  the  course  of 
the  trial,  it  was  impossible  to  ascertain  in  advance  of  the 
trial  just  what  particular  books,  records,  etc.,  may  be  needed 
as  evidence,  and,  therefore,  it  was  desirable  and  nece-sary 
in  order  that  the  trial  be  facilitated  and  the  ends  of  justice 
promoted  that  the  trial  be  held  in  the  county  of  the  defend- 
ant's principal  place  of  business,  where  its  books,  records,  etc., 
would  be  readily  accessible. 

The  affidavit  referred  to  further  deposed  that  in  conjunc- 
tion with  an  inspection  and  consideration  of  the  defendant's 
books,  records,  etc.,  the  testimony  of  its  supreme  president,  sec- 
retary, chief  clerk  and  head  bookkeeper  concerning  certain 
designated  and  material  matters  would  be  required  to  estab- 
lish the  defense  interposed,  and  that  each  of  the  officials 
named  reside  in  the  county  of  Los  Angeles. 

The  fact  that  the  affidavit  in  question  referred  to  all  of  the 
boolcs,  records,  and  papers  of  the  defendant  is  a  sufficient 
answer  to  the  contention  that  it  did  not  allege  that  the  origi- 
nal books,  records,  etc.,  of  the  defendant  were  at  and  kept 
in  the  city  of  Los  Angeles;  and  manifestly  the  counter-affi- 
davit of  one  Rae  Plummer  made  upon  behalf  of  the  plaintiffs, 
wherein  she  averred  that  she  kept  in  the  city  of  San  Francisco 
certain  original  books  of  entry  of  the  local  subordinate  lodge 
known  as  San  Francisco  Lodge,  No.  69,  had  no  tendency  to 
show  that  the  original  books,  records,  etc.,  of  the  supreme 
lodge  of  the  defendant  were  kept  elsewhere  than  in  Los 
Angeles  as  alleged  in  the  defendant's  affidavit. 

The  Plummer  and  other  counter  affidavits,  relied  upon  by 
the  plaintiffs  to  show  that  the  convenience  of  witnesses  would 
be  promoted  by  a  trial  of  the  case  in  the  city  of  San  Fran- 
cisco, relate  only  to  the  production  of  evidence  which  would 
have  been  limited  to  showing  the  plaintiffs'  good  standing  in 
the  local  lodge,  but  inasmuch  as  that  fact  was  admitted  to  be 
true,  either  in  the  answer  of  defendant  or  by  stipulation  filed 
in  open  court,  the  plaintiffs  obviously  would  not  have  been 
put  to  the  necessity  of  producing  witnesses  upon  that  phase  of 
the  case.  In  fact,  every  material  allegation  of  the  plaintiffs' 
complaint^  save  the  alleged  illegality  of  the  adoption  of  the 
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by-law  in  question,  was  likewise,  in  effect,  admitted.  There- 
fore only  the  evidence  and  witnesses  designated  in  the  affidavit 
of  the  defendant  would  be  required  upon  the  trial  of  the  case, 
and  as  that  evidence  and  those  witnesses  were  permanently 
located  in  Los  Angeles,  we  have  no  doubt  but  that  the  order 
granting  the  motion  was  a  proper  exercise  of  discretion. 

We  are  unable  to  discover  any  material  or  circumstantial 
conflict  in  the  entire  evidence  adduced  upon  the  hearing  of 
the  motion,  but  even  if  such  a  conflict  existed,  as  counsel  for 
plaintiffs  seem  to  contend,  we  would  not  interfere  with  the 
order  of  the  court  in  the  absence  of  a  showing  of  an  abuse  of 
discretion. 

The  order  appealed  from  is  affirmed. 

Bichards,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  October  11,  1917. 


[CSt.  No.  2127.    First  Appellate  District.— Aiigiwt  14,  1917.] 

D.  B.  MacDONALD  et  al..  Respondents,  v.  JOSE  COR- 
NELIO  BERNAL,  as  Executor,  etc.,  et  al.,  Respondents ; 
WILLIAM  B.  McKINNON,  as  Administrator,  etc.,  et  al., 
Appellants. 

Partition — ^Report  of  Refersb — Values  of  Property — Advisory  to 
Court. — In  an  action  for  partition  the  report  of  the  referee  appointed 
to  make  partition  is  merely  advieory  to  the  court,  which  is  not  bound 
to  adopt  the  basis  used  by  the  referee  for  his  calculation  as  to  the 
values  of  the  property  involved,  but  may  m  its  final  decree  make  its 
own  findings  with  respect  to  such  matters. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Thos.  F.  Graham,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Theodore  J.  Savage,  for  Appellants. 

Sullivan  &  Sullivan  and  Theo.  J.  Roche,  Norman  A.  Eisner, 
Thomas  P.  Boyd,  Heller,  Powers  &  Ehrman,  Burke  Corbet, 
and  Corbet  &  Sdhy,  for  Respondents. 
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THE  COURT.— This  is  an  appeal  from  a  judgment  in  favor 
of  plaintiffs  in  an  action  for  the  partition  of  certain  premises 
consisting  of  twenty-five  acres,  known  as  the  Bemal  tract,  in 
the  city  and  county  of  San  Francisco. 

Upon  the  trial  of  the  cause  an  interlocutory  decree  of  par- 
tition was  entered,  by  the  terms  of  which  one  Prank  A.  Dwyer 
was  appointed  sole  referee  to  make  partition  of  the  property. 
Said  referee  proceeded  with  his  work,  and  presently  filed  his 
report,  wherein  he  made  certain  valuations  of  the  lands  em- 
braced in  the  tract,  and  recommended  the  partition  of  the 
property  among  the  parties  to  the  action  in  accordance  with 
such  valuations.  The  appellants  filed  their  objections  to  the 
said  report  of  the  referee,  and  the  court  set  the  same  for 
hearing  and  took  evidence  thereon,  after  which  the  court  filed 
its  final  decree,  in  which  the  referee's  proposed  partition  of 
the  premises  was  not  approved  or  adopted  in  full,  but  was 
modified  to  conform  to  the  views  of  the  court  arrived  at  upon 
the  hearing  thereon ;  and  the  court  in  its  final  decree  made  a 
different  award  and  partition  of  the  property  than  that 
recommended  by  the  referee. 

The  only  contention  of  the  appellants  which  the  court  is  in 
a  position  to  consider  upon  the  record  before  us  is  that  the 
court  erred  in  awarding  to  the  appellants  less  land  in  valua- 
tion than  that  to  which  they  would  have  been  entitled  upon 
the  basis  of  the  calculations  contained  in  the  referee's  report. 
It  is  a  sufficient  answer  to  this  contention  to  say  that  the  re- 
port of  the  referee  in  an  action  for  partition  is  merely  ad- 
visory to  the  court,  which  is  not  bound  to  adopt  the  basis  used 
by  the  referee  for  his  calculation  as  to  the  values  of  the  prop- 
erty involved,  but  may  in  its  final  decree  make  its  own  find- 
ings with  respect  to  such  matters.  The  court  did  this  in  the 
instant  case,  and  there  is  no  evidence  before  us  to  show  that 
it  committed  any  error  in  so  doing. 

The  appeal  not  having  been  taken  within  sixty  days  after 
the  judgment,  there  is  no  evidence  before  us  by  reference  to 
which  the  findings  and  final  decree  of  the  trial  court  could  bo 
assailed. 

Judgment  affirmed. 
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[Cir.  No.  1680.    TMrd  Appellate  Digtriel.— Angust  15,  1917.] 

E.  C.  ARMSTRONG,  Respondent,  v.  H.  J.  BARCELOUX, 
etc..  Appellant,  and  W.  A.  HOSKINQ,  Respondent,  t. 
H.  J.  BARCELOUX,  etc.,  Appellant. 

Ostensible  Agency— ETlements. — In  order  to  constitute  an  osteniible 
agency  under  sections  2300,  2317,  and  2334  of  the  Civil  Code,  there 
must  exist  the  element  of  some  infteniional  conduct  or  neglect  on  the 
part  of  the  alleged  principal  creating  a  belief  in  the  minds  of  third 
persons  that  an  agency  exists,  and  the  element  of  a  reasonable  reli- 
ance thereon  bj  such  third  persons. 

Id. — Action  fob  Goods  Sold  and  Deliveeed — ^Insutfioient  Finding 
OF  Ostensible  Agency. — ^In  an  action  for  goods  sold  and  delivered, 
a  finding  that  defendant  caused  plaintiff  to  believe  that  another  was 
his  agent,  and  that  pkunftiff  sold  and  delivered  the  goods  to  such 
person  upon  the  faith  of  defendant  being  liable  therefor,  is  insufQ- 
cienrt  to  show  the  creation  of  an  ostensible  agencj. 

Id. — Statute  of  Frauds — Failure  to  Raise  Issue  in  Trial  Court — 
Appeal — ^Point  not  Available. — In  such  an  action  the  defendant 
cannot  on  appeal  contend  that  his  promise  was  to  answer  for  the 
debt  of  fuiother,  and  therefore  void  under  the  statute  of  frauds  be- 
cause not  in  writing,  where  the  point  was  not  raised  bj  objection  to 
the  evidence  nor  bj  motion  for  nonsuit. 

Id. — Amendment  of  Complaint — Change  of  Cause  of  Action— Fail- 
ure TO  Object  in  Trial  Court — Appeal— Point  not  Available. — 
On  such  appeal,  the  appellant  cannot  contend  for  the  first  time  that 
an  amendment  allowed  to  the  complaint  changed  the  cause  of  action. 

Id. — Interest — Time. — In  such  an  action,  interest  is  properly  allowable 
from  the  time  of  filing  of  the  complaint. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County.    Chas.  0.  Busick,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  L.  Donohoe,  and  W.  T.  Belieu,  for  Appellants. 

J.  J.  Henderson,  for  Respondents. 

BURNETT,  J.— This  is  an  appeal  from  the  judgment  ren- 
dered  in  each  of  the  above-entitled  causes,  which  by  stipula- 
tion were  tried  at  the  same  time,  the  issues  and  testimony  in 
each  being  of  a  similar  nature. 

84  CaI.  App. — 28 
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The  action  by  E.  C.  Armstrong,  a  corporation,  consists  of  a 
single  cause  of  action.  W.  A.  Hosking  sues  as  assignee  for 
collection  of  the  Golden  Poppy  Bakery  &  Confectionery  Com- 
pany, a  copartnership ;  of  the  Sacramento  Laundry,  a  corpora^ 
tion;  of  the  Meredith  Fish  Company,  a  corporation;  of  the 
Peerless  Ice  Cream  Company,  a  copartnership,  and  of  the 
American  Pish  Company,  a  corporation.  The  claim  of  the 
American  Pish  Company  was  subsequently  dropped. 

Both  complaints  were  originally  against  H.  J.  Barceloux 
and  Amelia  Pratt,  also  known  as  Aimee  M.  Wolf,  also  known 
as  Mrs.  G.  M.  Pratt,  doing  business  under  the  firm  name  and 
style  of  Hotel  St.  Prancis,  and  Q.  M.  Pratt,  upon  the  theory 
that  Barceloux  and  Amelia  Pratt  formed  a  copartnership,  but 
at  the  close  of  the  case  plaintiffs  filed  complaints  to  conform 
to  proofs  against  "H.  J.  Barceloux,  doing  business  under  the 
fictitious  name  of  Hotel  St.  Prancis '*  upon  the  theory  that 
Amelia  Pratt  was  but  the  ostensible  agent  of  Barceloux. 

It  appears  that  the  Hotel  St.  Prancis  was  owned  and  oper- 
ated by  the  Plaza  Bealty  Company,  a  corporation,  the  stock 
of  which  was  owned  by  one  Dr.  Tryon  and  Barceloux,  each 
owning  fifty  per  cent.  Up  to  Pebruary,  1915,  Dr.  Tryon 
acted  as  general  manager,  though  in  October,  1914,  Mrs.  Pratt 
became  a  sort  of  partial  manager,  watching  out  particularly 
for  the  interests  of  Barceloux.  During  this  period  plaintiffs 
and  their  assignors  had  been  creditors  of  the  Realty  Company, 
each  having  an  open  and  running  account. 

The  stockholders  being  unable  to  agree,  Barceloux,  in  Peb- 
ruary, 1915,  ousted  Dr.  Tryon,  and  himself  assumed  personal 
control  of  the  hotel.  Dr.  Tryon  thereupon  himself  paid  what 
debts  were  owed  by  the  hotel,  and  obtained  releases  from 
creditors  of  all  claims  against  the  Bealty  Company.  Bar- 
celoux, having  no  authority  to  act  for  the  Realty  Company, 
in  order  to  facilitate  his  management,  opened  an  account  in 
the  Port  Sutter  National  Bank  in  his  own  name,  through 
which  the  finances  of  the  hotel  passed.  Prom  this  time  on 
Mrs.  Pratt  was  in  full  control,  doing  all  purchasing,  engaging 
help,  making  necessary  contracts,  etc.  Down  to  May  15, 1915, 
most  of  the  outgoing  checks  were  signed  personally  by  Bar- 
celoux, but  often  checks  were  signed  *'H.  J.  Barceloux,  by 
Aimee  M.  Pratt."  It  appears  also  that  upon  assuming  con- 
trol, Barceloux,  together  with  Mrs.  Pratt,  visited  difTerent 
merchants  with  whom  they  dealt,  among  them  E.  C.  Arm- 
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strong  and  Craddoc  Meredith.  Both  Armstrong  and  Mere- 
dith testify  that  Barceloux  there  told  them  that  Mrs.  Pratt 
was  in  charge  of  the  hotel,  to  let  her  have  what  credit  she 
asked  and  that  he  would  be  responsible.  Barceloux  claims 
that  he  forcefully  impressed  upon  their  minds  that  he  was 
merely  representing  the  Realty  Company  and  intended  to 
assume  no  personal  liability. 

In  May,  1915,  the  Plaza  Realty  Company  sold  their  prop- 
erty to  the  city  of  Sacramento,  and  on  May  13,  1915,  the  said 
city  leased  the  hotel  to  Mrs.  Pratt.  In  January,  1916,  Mrs. 
Pratt  failed  financially.  It  is  the  relationship  that  existed 
between  Barceloux  and  Mrs.  Pratt  during  this  period  from 
May  to  January  that  is  in  issue,  for  it  is  during  this  period 
that  the  bills  sued  upon  were  contracted.  Barceloux  claims 
to  have  notified  the  creditors  through  Mrs.  Pratt  of  his  with- 
drawal from  the  business.  It  appears,  however,  that  but 
seven  or  eight  at  most,  of  some  fifty  creditors,  were  notified; 
no  balances  were  struck  in  the  running  accounts,  nor  were 
any  accounts  settled  as  of  May  15,  1915.  Though  the  credi- 
tors acknowledged  some  familiarity  with  the  proposed  sale  to 
the  city  through  having  read  the  newspapers,  they  deny  hav- 
ing received  any  notification  or  intimation  of  Barceloux 's 
changed  relationship.  On  the  other  hand,  the  Barceloux 
account  in  the  bank  was  changed  to  *'H.  J.  Barceloux,  by 
Mrs.  G.  M.  Pratt,"  and  henceforward  and  down  to  Novem- 
ber 4,  1915,  all  checks  in  payment  of  goods  sold  the  hotel  were 
signed  "H.  J.  Barceloux,  by  Mrs.  G.  M.  Pratt."  Mrs.  Pratt 
was  permitted  to  use  Barceloux 's  name  to  avoid  any  attach- 
ment that  might  result  to  a  personal  account  of  her  own,  and 
she  agreed  to  place  the  account  in  her  own  name  as  soon  as 
possible.  Mrs.  Pratt,  however,  neglected  to  do  so  until 
November  4,  1915,  when  Barceloux,  having  learned  that  the 
account  still  existed,  insisted  upon  it.  It  appears  that  Barce- 
loux visited  the  hotel  at  least  once  during  this  period,  but 
registered  no  protest  as  to  the  manner  in  which  the  accounts 
were  paid. 

Upon  these  facts  the  lower  court  in  both  cases  found,  inter 
alia,  (2)  '*that  the  said  defendant,  H.  J.  Barceloux,  by  his  acts 
and  conduct  caused  the  said  plaintiff  to  believe  that  Aimee 
M.  Pratt,  also  known  as  Mrs.  G.  M.  Pratt,  was  the  agent  of 
said  H.  J.  Barceloux";  and  (3)  "that  plaintiff  sold  and 
delivered  goods,  wares,  and  merchandise  to  said  Aimee  M. 
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Pratt,  also  known  as  Mrs.  G.  M.  Pratt,  in  good  faith  and  in 
the  exercise  of  ordinary  care,  and  parted  with  value,  upon 
the  faith  of  the  said  defendant,  H.  J.  Barceloux,  being  re- 
sponsible for  the  acts  of  the  said  Aimee  M.  Pratt,  also  known 
as  Mrs.  G.  M.  Pratt." 

Appellant  claims  that  the  findings  are  unsupported  by  the 
evidence  in  either  of  the  two  cases,  that  the  findings  and  judg- 
ment are  against  law,  and  that  the  judgment  is  not  supported 
by  the  findings  in  the  case. 

One  particular  contention  of  appellant  is  that  the  court 
erred  in  that  it  failed  to  find  as  a  fact  that  an  agency  existed, 
and  found  only  that  Barceloux  caused  creditors  to  "believe" 
that  Aimee  M.  Pratt  was  his  agent,  and  that  creditors  reason- 
ably acted  upon  the  faith  thereof. 

Section  2300  of  the  Civil  Code  provides:  "An  agency  is 
osten'-ible  when  the  principal  intentionally,  or  by  want  of 
ordinary  care,  causes  a  third  person  to  believe  another  to  be 
his  agent  who  is  not  really  employed  by  him." 

Section  2317  of  the  same  code  provides:  "Ostensible  author- 
ity is  such  as  a  principal,  intentionally  or  by  want  of  ordinary 
care,  causes  or  allows  a  third  person  to  believe  the  agent  to 


Section  2334  of  the  same  code  provides:  "A  principal  is 
bound  by  acts  of  his  agent,  under  a  merely  ostensible  author- 
ity, to  those  persons  only  who  have  in  good  faith,  and  without 
want  of  ordinary  care,  incurred  a  liability  or  parted  with 
value,  upon  the  faith  thereof." 

These  sections  clearly  set  forth  the  two  elements  that  con- 
stitute ostensible  agency,  viz.,  some  intentional  conduct  or 
neglect  on  the  part  of  the  alleged  principal  creating  a  belief 
in  the  minds  of  third  persons  that  an  agency  exists,  and  a 
reasonable  reliance  thereon  by  such  third  persons.  The  sec- 
ond finding  is  indefinite  in  that  it  does  not  designate  Barce- 
loux's  conduct  either  as  intentional  or  wanting  in  ordinary 
care,  one  of  which  is  required  by  the  code.  An  allegation  in 
the  language  of  said  finding  if  found  in  the  complaint  would 
undoubtedly  constitute  a  demurrable  defect,  but  no  such  aver- 
ment is  contained  therein,  the  complaint  not  having  been 
framed  upon  the  theory  of  ostensible  or  actual  agency,  but 
that  the  goods  were  supplied  to  defendant  directly.  The 
case  was  tried,  though,  upon  the  theory,  as  before  suggested, 
of  agency,  but  it  is  plain  that  said  finding  may  be  disre- 
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garded  as  immaterial  in  the  ease.  Eliminating  it,  there  is 
suflSeient  support  for  the  judgment  in  this  finding:  "That 
said  defendant  became  indebted  to  plaintiff  in  the  sum  of 
$390.16,  being  the  balance  due  upon  an  open  account  for 
goods,  wares,  and  merchandise  sold  and  delivered  by  plaintiff 
to  defendant  at  the  Hotel  St.  Francis,  in  the  City  of  Sacra- 
mento ...  at  his  special  instance  and  request  within  two 
years  next  preceding  the  filing  of  said  complaint." 

Indeed,  the  said  defective  finding  is  not  directed  to  the 
particular  subject  matter  of  this  action.  It  is  entirely  in- 
definite as  to  what  goods,  wares,  and  merchandise  were  sold 
to  Mrs.  Pratt  "in  good  faith  and  in  the  exercise  of  ordinary 
care,"  and  we  may  treat  the  finding  as  irrelevant  to  any  issue 
made  by  the  pleadings.  For  aught  that  appears  to  the  con- 
trary, it  relates  to  different  supplies,  and  we  may,  therefore, 
disregard  it.  Of  course,  "it  is  a  well-settled  rule  that  the 
findings  of  a  fact  made  by  the  trial  court  are  to  receive  such 
a  construction  as  will  uphold  rather  than  defeat  its  judgment 
therein."  (Breeze  v.  Brooks,  97  Cal.  77,  [22  L.  R.  A.  257, 
31  Pac.  742] ;  Perkins  v.  West  Coast  Lumber  Co.,  129  Cal. 
427,  [62  Pac.  57] ;  Paine  v.  San  Bernardino  etc.  Co.,  143  Cal. 
654,  [77  Pac.  659].)  In  this  connection  it  may  be  said  that 
it  was  not  necessary  for  plaintiff  to  allege  that  the  goods 
were  sold  and  delivered  to  defendant  through  his  agent,  but 
under  the  general  count  evidence  was  admissible  of  either 
actual  or  ostensible  agency.  This  was  recognized  by  both 
parties  and  no  objection  was  made  to  the  course  pursued. 

Appellant's  point  that  Barceloux's  promise  was  to  answer 
for  the  debt,  default,  or  miscarriage  of  another  and,  therefore, 
void  because  not  written,  is  without  merit  since  he  raised  the 
question  of  the  statute  of  frauds  neither  by  objection  to  the 
evidence  nor  by  a  motion  for  a  nonsuit.  Besides,  as  we  shall 
see,  the  liability  of  defendant  as  far  as  it  appears  in  the 
record,  rests  upon  a  different  theory,  namely,  that  the  credit 
was  extended  to  him;  that  he,  in  other  words,  was  the  real 
debtor  and  not  a  surety  or  guarantor. 

It  seems  that  after  the  evidence  was  submitted  the  court 
permitted  an  amended  complaint  to  be  filed  to  conform  to 
proof.  The  original  pleading  was  against  Barceloux  and 
Pratt,  and  proceeded,  as  we  have  seen,  upon  the  theory  that 
a  partnership  existed  between  them,  but  the  amended  com- 
plaint charged  Barceloux  with  sole  liability.    It   is   claimed 
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that  this  constitutes  an  entirely  different  cause  of  action,  and 
such  practice  is  not  to  be  countenanced.  But  it  is  suflScient 
to  say  that  no  such  objection  was  made  at  the  trial,  and  it 
cannot  be  urged  for  the  first  time  on  appeal.  (Keefe  v.  Keefe, 
19  Cal.  App.  310,  [125  Pac.  929] ;  Stockton  etc.  Works  v. 
Olens  etc.  Co,,  121  Cal.  167,  [53  Pac.  565].) 

The  objection  most  seriously  urged  by  appellant  is  that  the 
evidence  is  insuflScient  to  show  his  liability  for  the  debt.  It  is 
earnestly  contended  that  the  goods  were  not  furnished  to 
Barceloux,  and  also  that  he  cannot  be  held  upon  the  theory 
that  he  is  legally  responsible  for  anything  that  was  supplied 
to  Mrs.  Pratt. 

As  to  the  Armstrong  claim  herein,  it  may.  be  said  there  is 
evidence  that  the  agreement  was  directly  between  plaintiff 
and  defendant  Armstrong  testified  that  he  did  business,  as 
far  as  the  hotel  was  concerned,  with  Mr.  H.  J.  Barceloux,  that 
he  met  him  personally  at  the  hotel  after  Dr.  Tryon  left,  that 
''Mr.  Barceloux  assumed  the  management  of  it  and  made 
arrangements  with  me  to  furnish  goods  for  the  hotel,  that  he 
would  be  responsible  for  it,  pay  the  bills  from  that  time  on"; 
furthermore,  that  **at  the  time  we  arranged  for  the  account 
he  stated  that  she  (Mrs.  Pratt)  would  run  the  hotel,  manage 
it  for  him ;  that  he  would  not  be  here  much  of  the  time  and 
she  would  do  the  ordering,  looking  after  the  business."  We 
need  not  quote  further  from  his  testimony,  as  the  foregoing 
is  sufficient  to  show  the  primary  liability  of  appellant.  We 
may  add  that  it  is  fair  to  say  that  Armstrong  relied  upon 
his  contract  with  appellant,  and  that  it  was  not  repudiated 
by  the  latter  until  after  the  goods  were  all  supplied  by  the 
former. 

The  Hosking  case  finds  much  less  support  in  the  evidence. 
As  to  the  Meredith  Fish  Company's  claim,  we  find,  however, 
sufficient  evidence  to  support  the  finding  of  the  court.  Mr. 
Craddoc  Meredith  tesrtified  that  he  dealt  directly  with  Mr. 
Barceloux,  that  the  latter  told  him  that  he  was  interested 
in  the  hotel  and  that  he  would  be  responsible  for  supplies  that 
the  Fish  Company  would  furnish  to  Mrs.  Pratt.  It  further 
appears  from  his  testimony  that  he  was  never  notified  that 
Mr.  Barceloux  would  not  be  responsible  for  the  claim.  There 
is,  in  other  words,  a  sufficient  showing  of  an  enforceable 
contract  between  the  Fish  Company  and  appellant. 
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The  evidence  seems  entirely  insufficient  to  support  the 
elaim  of  the  Peerless  Ice  Cream  Company  or  of  the  Golden 
Poppy  Bakery.  Neither  had  any  dealings  directly  with  Mr. 
Barceloux.  In  fact,  he  was  not  known  to  either  of  them. 
There  is  nothing  to  show  that  either  firm  was  misled  by  the 
conduct  of  appellant,  and  there  is  no  competent  evidence  that 
Mrs.  Pratt  waa  authorized  to  represent  Mr.  Barceloux  as  to 
either  of  these  claims.  Indeed  these  claimants  base  their 
contention  against  appellant  upon  the  statement  of  Mrs. 
Pratt  that  '*the  financial  end  was  a  rancher  up  the  river,  he 
would  take  care  of  the  financial  end,"  and  upon  the  fact  that 
she  signed  Barceloux  *s  name  to  the  checks.  But  manifestly 
a  third  person  cannot  be  held  to  accountability  by  such  con- 
duct and  declarations  of  a  supposed  agent.  If  such  were  the 
law,  no  one  would  be  safe  from  the  machinations  of  designing 
persons.  As  to  the  insufficiency  of  the  evidence  to  support 
the  claim  of  actual  agency,  Mitrovich  v.  Fresno  Fruit  and 
Packing  Co,,  123  Cal.  379,  [55  Pac.  1064],  is  in  point,  and 
bearing  upon  the  failure  of  the  case  in  material  features  of 
ostensible  agency,  Harris  v.  San  Diego  Flume  Company,  87 
Cal.  526,  [25  Pac.  758],  may  well  be  consulted. 

The  claim  of  the  Sacramento  Laundry  is  sought  to  be  up- 
held upon  the  ground  of  ostensible  agency.  It  is  doubtful 
whether  the  evidence  is  sufficient  to  support  it.  It  is  indeed 
quite  unsatisfactory,  but  the  question  as  to  whether  it  is  en- 
tirely inadequate  may  be  pajssed,  as  the  showing  may  be 
different  upon  another  trial. 

It  is  suggested  that  the  court  improperly  permitted  interest 
on  the  amounts  due,  but  the  allowance  seems  to  have  been 
made  from  the  filing  of  the  complaint.  This  appears  to  be 
the  correct  practice  in  this  class  of  cases.  {Grangers'  Union 
V.  Ashe,  12  Cal.  App.  757,  [108  Pac.  533] ;  Heald  v.  Bendy, 
89  Cal.  632,  [27  Pac.  67].) 

The  judgment  in  the  case  of  **E.  C.  Armstrong  v.  H.  J. 
Barceloux,  doing  business  under  the  fictitious  name  of  Hotel 
St.  Francis,"  is  affirmed,  and  in  the  case  of  '*W.  A.  Hosking 
V.  H.  J.  Barceloux,  doing  business  under  the  fictitious  name 
of  Hotel  St  Francis,"  is  reversed,  with  direction  to  retry 
the  issues  as  to  all  the  claims  except  that  of  the  ^leredith  Fish 
Company. 

Chapman,  P.  J.,  and  Hart,  J.,  concurred. 
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[Crim.  No.  414.    Third  AppeUate  District.— August  20,  1917.] 

In  the   Matter  of  the   Application   of  J.  H.  CLARK  and 
ADOLPH  LYONS  for  a  Writ  of  Habeas  Corpus. 

CRIMINAL  Law — ^Larcent— BoEROWiNG  MoNBY  With  Intent  to  Steai* 
Where  posseesion  of  money  is  obtained  upon  the  pretext  that  it  is 
a  loan,  with  intent  to  steal  it,  the  crime  is  larceny,  the  owner  not 
having  parted  with  title, 

APPLICATION  for  a  Writ  of  Habeas  Corpus  originally 
made  to  the  District  Court  of  Appeal  for  the  Third  Appel- 
late District 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ralph  H.  Lewis,  and  Martin  I.  Welsh,  for  Petitioners. 

HART,  J. — ^The  petitioners  were  charged  with,  prelimi- 
narily examined  before  and  committed  for  trial  in  the  su- 
perior court  by  the  police  judge  of  the  city  of  Sacramento, 
sitting  as  a  committing  magistrate,  for  the  crime  of  grand 
larceny. 

It  is  claimed  by  the  petitioners  that  the  magistrate  was 
without  legal  authority  or  jurisdiction  to  order  them  com- 
mitted for  the  crime  of  grand  larceny,  inasmuch  as  the 
evidence  taken  in  support  of  the  charge  is  wholly  insufficient 
to  establish  reasonable  or  probable  cause  that  said  or  any 
crime  had  been  committed  by  them. 

It  is  unnecessary  to  recite  the  facts  of  the  transaction  from 
which  the  charge  preferred  against  the  prisoners  arose.  It 
is  sufficient  to  say  that  the  evidence  taken  before  the  magis- 
trate discloses  that  the  case  involves  the  oft-told  story  of  a 
bucolic  and  guileless  individual,  who,  while  waiting  for  a 
train  at  the  Sacramento  railroad  station  to  convey  him  to  his 
home  in  a  northern  town,  after  a  brief  sojourn  in  the  central 
portion  of  the  state,  accommodatingly  handed  over  to  a  brace 
of  oily-tongued  strangers  $120  of  his  available  cash,  as  a  loan, 
after  the  latter  had  insidiously  crept  into  and  gained  his 
confidence  and  were  suddenly  awakened  to  a  realization  that 
the  freightage  on  certain  freight  which  they  represented  that 
one  of  them  had  previously  put  on  board  of  a  freight  train 
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had  to  be  prepaid,  and  that  they  were  without  sufficient  funds 
to  pay  the  bill,  exhibiting  to  the  aforesaid  guileless  gentleman 
as  evidence  of  their  **good  faith"  a  document  purporting  to 
be  a  draft  on  an  eastern  bank  for  a  sum  greatly  in  excess 
of  the  amount  necessary  for  their  purpose.  The  case,  as 
made  by  the  proofs,  is  in  all  respects  of  such  striking  resem- 
blance to  the  case  of  the  People  v.  Bae,  66  Cal.  423,  [56 
Am.  Rep.  102,  6  Pac.  1],  that  it  may  well  be  said  that  the 
relationship  between  the  two  is  not  merely  one  of  affinity 
but  one  of  consanguinity.  The  salient  facts  of  the  two  cases 
are  so  near  alike  that  it  would  be  difficult  to  differentiate 
them.  If  the  petitioners,  assuming  that  the  evidence  taken 
before  the  magistrate  correctly  reveals  the  circumstances 
under  which  they  obtained  the  money  of  the  prosecuting  wit- 
ness, are  not  guilty  of  larceny,  they  are  guilty  of  no  public 
offense  whatever.  We  are  satisfied  that  the  inference  is 
fairly  and  reasonably  justified  by  the  evidence  taken  before 
the  magistrate  that  the  petitioners,  acting  in  confederation 
for  that  purpose,  designedly  and  deliberately,  by  the  artful 
and  crafty  methods  in  which  so-called  **  confidence  men"  are 
adepts,  obtained  possession  of  the  money  of  the  prosecuting 
witness,  upon  the  pretext  that  it  was  to  be  a  mere  loan,  with 
the  intent  to  steal  the  same.  The  owner  of  the  money  not 
having  parted  with  the  title  thereto,  the  crime,  if  any,  is  lar- 
ceny. {People  V.  Roe,  66  Cal.  423,  [56  Am.  Rep.  102,  6  Pac. 
1] ;  People  V.  Delbos,  146  Cal.  737,  [81  Pac.  131] ;  People  v. 
Arnold,  17  Cal.  App.  68,  [118  Pac.  729]  ;  People  v.  Schenone, 
19  Cal.  App.  280,  282,  [125  Pac.  758];  People  v.  Ballo,  19 
Cal.  App.  370,  [125  Pac.  1081].) 

The  petition  for  the  alternative  writ  must  be  denied,  and 
it  is  so  ordered* 

Chipman,  P.  J.,  concurred. 
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[Civ.  No.  1699.    First  Appellate  District.— August  23,  1917.] 

CITY    OP    OAKLAND    (a    Municipal    Corporation),  R^ 
spondent,  v.  PETER  L.  WHEELER  et  al.,  Appellants. 

Eminent  Domain — Condemnation  of  Lands  on  Oakland  Waterfront 
—Complaint — Sufficiency  of  Descwption — Ship  Channel. — In 
an  action  bj  the  cify  of  Oakland  to  condemn,  for  public  purposes  cer- 
tain lands  on  its  waterfront,  the  description  of  the  southerly  bound* 
arj  thereof  as  the  northerly  boundary  line  of  the  ship  channel  in 
Oakland  harbor  which  was  the  line  of  ordinary  low  tide  of  May  4, 
1852,  and  which  northerly  boundary  line  of  ship  channel  was  the 
southerly  boundary  line  of  the  lands  granted  and  released  tu  the 
town  of  Oakland  by  the  act  of  the  legislature  approved  May  4,  1852, 
is  sufficiently  definite  and  certain,  as  the  words  "ship  channel"  as 
eniployed  in  the  complaint  and  the  statute  meant  the  line  of  low  tide 
of  the  date  of  the  statute. 

Id.— Location  of  Boundary  Line — ^Evidence. — ^Where  in  such  an  ao- 
tioQ  the  parties  are  unable  to  agree  as  to  the  location  of  the  south- 
erly boundary  line  of  the  lande  sought  to  be  condemned,  and  it  ifl 
impossible  to  determine  its  exact  location  by  reason  of  the  accumu- 
lation of  debris  thereon,  it  is  permissible  to  introduce  evidence  of 
such  location,  in  view  of  the  sufficiency  of  the  description,  set  forth 
in  the  complaint. 

Id. — Coast  Survey  Chart  of  United  States  Engineers — Admissibiuty. 
A  coast  survey  chart  of  United  States  engineers  of  the  coast  and 
geodetic  survey  is  competent  evidence  under  sections  1920  and  1926 
of  the  Code  of  Civil  Procedure  to  establish  the  boundary  line,  as 
Buch  map  is  an  original  record  of  the  United  States. 

Id. — Accuracy  of  Map — Opinions  of  Experts  Inadmissible. — Opinions 
of  engineers  as  to  the  accuracy  of  a  geodetic  map  introduced  in  evi- 
dence are  inadmissible,  as  the  matter  is  a  question  for  the  jury. 

Id. — Fixing  of  Damages — ^Value  at  Issuance  of  Summons — Consti- 
tutional Provision. — The  provision  of  section  1249  of  the  Code  of 
Civil  Procedure  that  the  value  of  condemned  property  shall  be  fixed 
as  of  the  date  of  the  issuance  of  the  summons,  is  constitutional. 

Id. — Riparian  Owners  upon  Navigable  Waters — Access  to  Deep 
Water. — Owners  of  land  upon  the  littoral  of  a  navigable  bay  have 
no  right  of  access  to  deep  water  over  intervening  tide-lands. 

Id. — Wharfing-out  Privilege  to  Deep  Water — Adverse  Possession. — 
The  exercise  by  the  owners  of  waterfront  property  of  a  wharfing-out 
privilege  to  deep  water  for  thirty -seven  years  (1852  to  1889)  did  not 
give  them  title  by  adverse  possession  thereto,  in  view  of  the  with- 
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drawal  from  sale  of  the  lands  below  low  tide  bj  the  Constitution  of 
1879. 

Id. — ^Accretion — Insteuction. — An  instrnction  on  the  Bubject  of  accre- 
tion wa8  properly  refused,  in  view  ot  the  fact  that  no  attempt  was 
made  to  condemn  any  land  added  by  accretion,  though  there  was  tes- 
timony that  the  tide  line  had  been  extended  from  the  shore  by 
accretion. 

Id. — Trial  of  Action — Theort— Appeal. — ^Where  such  action  was  tried 
on  the  theory  that  all  questions  at  issue  could  be  properly  submitted 
to  the  jury,  and  the  trial  court  was  never  in  plain  language  asked 
to  take  the  ifleues  as  to  boundariea  from  the  jury,  and  the  def endantlB 
introduced  evidence  upon  the  subject,  they  cannot  contend  on  appeal 
for  the  first  time  that  no  question  but  the  amount  of  the  compensa- 
tion to  be  paid  for  the  property  should  have  been  submitted  to  the 
jury. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County,  and  from  an  order  of  condemnation  and  order 
authorizing  the  taking  of  possession  of  condemned  property. 
John  Ellsworth,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt 

Chapman  &  Trefethen,  Wm.  B.  Bosley,  Qoodfellow,  Eells, 
Moore  &  Orrick,  for  Appellants. 

Paul  C.  Morf,  City  Attorney,  and  Charles  A.  Beardsley, 
for  Respondent 

BEASLT,  J.,  pro  tern. — The  appeals  in  this  case  are  taken 
by  defendants,  trustees  of  the  Samuel  Merritt  Hospital,  from 
a  judgment  of  the  superior  court  of  Alameda  County,  con- 
demning for  public  purposes  certain  lands  owned  and  held 
by  said  trustees  on  the  Oakland  waterfront  of  San  Fi'ancisco 
Bay,  from  a  final  order  of  condemnation  of  these  lands,  and 
from  an  order  authorizing  plaintiff  to  take  possession  thereof. 

The  facts  in  this  case  naturally  group  themselves  about  the 
questions  of  law  which  are  presented  on  this  appeal,  and 
they  will  therefore  be  stated  so  far  as  they  are  material  in 
connection  with  the  discussion  of  these  questions. 

1.  The  first  contention  of  the  appellants  is  that  the  prop- 
erty sought  to  be  condemned  was  not  described  by  plaintiff 
in  the  pleadings  with  definiteness  nor  so  that  it  could  be 
located  with  certainty.     This  question  was  presented  in  vary- 
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ing  forms  to  the  trial  court,  for  example,  by  a  demurrer  to 
plaintiff's  amended  complaint,  by  objection  to  the  introduc- 
tion of  evidence  of  the  disputed  boundary,  and  by  instruc- 
tions which  the  court  was  requested  to  give  the  jury  "that 
if  the  location  of  the  southern  boundary  of  the  property  could 
be  ascertained  only  by  taking  the  testimony  of  witnesses  they 
should  render  a  verdict  in  favor  of  the  defendants";  and  by 
a  motion  that  the  court  require  the  location  of  the  disputed 
southern  boundary  of  the  property  to  be  fixed.  On  all  these 
points  the  trial  court  ruled  against  the  defendants. 

The  southern  boundary  of  the  property  sought  to  be  con- 
demned is  alone  in  dispute.  The  description  of  this  line  as 
found  in  the  amended  complaint  on  which  the  judgment  rests, 
with  so  much  of  the  remainder  of  the  boundaries  of  the  prop- 
erty as  is  necessary  to  understand  the  objections  urgefl  by 
defendants,  is  as  follows:  "...  thence  southerly  along  said 
center  line  of  Washington  street  extended  southerly  on  its 
present  course  to  the  northerly  boundary  line  of  ship  channel 
in  Oakland  Harbor,  which  northerly  boundary  line  of  ship 
channel  is  tJie  line  of  ordinary  low  tide  of  May  4th,  1852, 
and  which  northerly  boundary  line  of  ship  channel  is  the 
southerly  boundary  line  of  the  lands  granted  and  released  to 
the  town  of  Oakland  by  an  Act  of  the  legislature  of  the  State 
of  California  entitled  *An  act  to  incorporate  the  town  of  Oak- 
land  and  to  provide  for  the  construction  of  wharves  thereof,* 
approved  May  4th,  1852;  thence  westerly  along  the  said  north- 
erly boundary  line  of  ship  channel  to  the  center  line  of  Clay 
street  ..." 

The  italicized  portions  of  the  description  indicate  the  dis- 
puted southerly  boundary  line.  The  three  criticisms  of  the 
description  of  this  line  in  the  complaint,  as  stated  by  de- 
fendants are  (a)  that  the  description  of  this  boundary  line 
is  on  its  face  uncertain ;  (b)  that  the  southerly  boundary  can- 
not therefrom  be  located  on  the  ground  at  all,  and  (c)  that 
if  it  can  be  so  located  the  location  can  only  be  made  by  the  aid 
of  evidence  outside  the  description  in  the  complaint  and  in 
addition  thereto. 

These  questions  are  stated  and  presented  at  great  length 
and,  as  has  been  said,  in  varying  form;  but  this  statement 
sets  them  forth  so  that  they  can  be  clearly  understood,  and 
whether  presented  by  special  demurrer  or  in  the  form  of  the 
various  motions,  objections  to  evidence,  and  requests  made 
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to  the  court  at  various  stages  of  the  trial,  present  identical 
questions  so  far  as  this  phase  of  the  case  is  concerned. 

This  description  is  sufScient  under  a  decision  of  the  su- 
preme court  passing  upon  this  same  question  arising  out  of 
this  very  description.  A  brief  history  of  the  defendants' 
title  will  assist  in  understanding  that  this  is  a  correct  con- 
clusion. The  town  of  Oakland  was  incorporated  under  an 
act  of  the  legislature  in  effect  May  4,  1852,  which  is  the  act 
referred  to  in  the  description  above  quoted,  and  which  is  en- 
titled as  therein  set  forth  (Stats.  1852,  p.  180).  By  this  act 
all  the  land  within  the  limits  of  the  town  between  high  tide 
and  **8hip  channer'  was  granted  to  the  town,  with  the  ri;rht 
in  the  town  to  wharf  out  upon  the  entire  waterfront  from 
said  lands.  Within  one  month  of  the  taking  eflfect  of  this 
act  the  town  of  Oakland  conveyed  all  the  land  so  granted  to 
it  to  one  Horace  W.  Carpentier,  and  also  in  the  same  instru- 
ment granted  to  him  a  wharfing-out  privilege  on  the  entire 
waterfront  of  the  town  for  a  period  of  thirty-seven  years ;  ar.d 
in  1868  Carpentier  in  turn  conveyed  all  this  property  and  the 
accompanying  wharfing-out  privilege  to  the  Oakland  Water 
Front  Company. 

In  this  same  year,  1868,  Samuel  Merritt,  then  mayor  of  the 
city  of  Oakland — which  had  meanwhile  become  the  municipal 
successor  of  the  town  of  Oakland  by  legislative  act  in  1854 
(Stats.  1854,  p.  183),  made  an  arrangement  with  the  Oakland 
Water  Front  Company  pursuant  to  which  he  established  a 
lumber-yard  on  this  property,  and  built  a  wharf  out  to  deep 
water  thereon.  Of  course  he  acquired  by  this  arrangement 
no  rights  beyond  those  which  had  already  been  granted  to 
Carpentier  and  conveyed  by  him  to  the  Oakland  Water  Front 
Company.  From  Merritt  this  property  came  in  time  into  the 
hands  of  these  defendants.  The  exact  description  of  the 
waterside  boundary  of  the  Oakland  waterfront  so  far  as  here 
involved  contained  in  the  act  of  1852,  under  which  the  town 
of  Oakland  was  incorporated  and  acquired  these  lands  is  as 
follows:  **The  lands  lying  within  the  limits  aforesaid  (i.  e., 
the  corporate  limits  of  the  town  as  defined  in  the  first  sec- 
tion of  the  act)  between  high  tide  and  ship  channel."  It 
will  be  seen  that  the  term  "ship  channer'  employed  in  this 
act  is  the  exact  term  used  in  plaintiff's  amended  complaint 
to  describe  the  southerly  boundaiy  of  the  property  sought  to 
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be  condemned  in  this  proceeding.    It  is  abont  the  meaning  of 
the  words  ''ship  channel"  that  this  controversy  is  waged. 

This  description  is  both  precise  and  definite,  for  it  is  held 
in  Oakland  v.  Oakland  Water  Front  Co.,  118  Cal.  160,  [50 
Pac.  277],  that  the  words  *'ship  channel"  as  employed  in 
this  statute  mean  the  line  of  low  tide  of  the  date  of  the  stat- 
ute, namely  May  4,  1852,  and  in  that  case  (118  Cal.  177,  [50 
Pac.  283])  in  the  court's  opinion,  the  supreme  court  of  this 
state,  in  determining  the  meaning  to  be  given  to  the  words 
*'ship  channel"  in  this  very  act  of  1852,  says:  "The  next 
term  of  the  description  which  requires  construction  is  'thence 
to  ship  channel.'  What  did  the  legislature  mean  by  'ship 
channel  t'  ...  It  is  certain  some  meaning  must  be  ascribed 
to  the  term  'ship  channer  in  order  to  give  effect  to  the  act, 
and  it  must  be  some  precise  and  definite  meaning,  for  the 
law  abhors  want  of  definition  in  matters  of  boundary  as 
nature  abhors  a  vacuum.  Especially  is  this  true  with  respect 
to  the  boundaries  of  a  municipal  corporation  invested  with 
power  and  authority  to  make  and  enforce  local  laws,  civil  and 
criminal.  It  is  not  to  be  supposed  that  the  legislature,  in 
conferring  the  municipal  franchise  upon  the  inhabitants  of  a 
local  district,  will  purposely  leave  its  boundaries  in  any  re- 
spect uncertain.  On  the  contrary,  it  must  be  assumed  that 
the  intention  was  to  mark  the  boundary  so  exactly  and 
definitely  that  no  question  could  arise  as  to  whether  a  par- 
ticular spot  was  within  or  without  the  local  jurisdiction. 
.  .  .  And  when  we  are  required  to  locate  its  boundaries  with 
precision,  and  no  artificial  boundary  has  been  established  by 
competent  authority,  we  are  driven  to  seek  a  definite  natural 
boundary,  if  any  such  may  be  found;  and  here  we  do  find 
such  a  boundary  at  the  line  of  low  tide.  This  is  a  definite 
line,  and  the  only  definite  line  beyond  the  line  of  high  tide, 
and  my  conclusion  is,"  said  the  learned  Chief  Justice  Beatty 
in  his  opinion  in  the  case,  "that  the  line  of  low  tide  as  it 
existed  on  the  4th  of  May,  1852,  was  the  western  boundary  of 
the  town  of  Oakland  intended  by  the  original  act  of  incor- 
poration." In  summing  up  the  result  of  his  discussion  on 
this  topic  the  late  Chief  Justice  says:  "The  boundary  of  the 
town  of  Oakland  as  defined  by  the  act  of  May  4,  1852,  con>- 
mencing  at  the  intersection  of  the  northeast  line  with  the  line 
of  low  tide  on  the  eastern  side  of  the  northern  branch  of  the 
estuary,  follows  the  line  of  low  tide  on  said  branch  to  the 
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mouth  of  the  eastern  basin,  crosses  said  mouth  and  continues 
along  the  line  of  low  tide  on  the  southern  side  of  the  estuary 
to  its  mouth  in  the  bay,  and  thence  follows  the  line  of  low  tide 
northerly  and  easterly  till  it  intersects  the  northeast  bound- 
ary line,  as  to  the  location  of  which  there  seems  to  be  no 
dispute." 

The  quoted  language  used  by  the  court  was  employed  in 
considering  the  exact  line  in  dispute  in  this  case;  and  the 
language  of  the  court  leaves  nothing  to  be  decided  when  it  is 
applied  to  the  case  now  under  discussion.  Indeed,  the  de- 
scription above  quoted  from  the  complaint  herein  is  the  de- 
scription contained  in  the  act  of  1852,  swpra,  construed  with 
and  supplemented  by  the  definition  of  the  words  **ship  chan- 
ncl"  as  given  in  the  Oakland  Water  Front  case,  where  the 
words  **8hip  channel'*  are  held  to  have  a  precise  and  definite 
meaning.  Under  this  authority  it  must  be  held  that  the  de- 
scription used  in  the  amended  complaint  in  this  case  is  definite 
and  certain.  As  a  matter  of  law,  it  is  as  definite  and  certain 
as  if  it  were  a  line  of  rock  or  the  thread  of  a  stream  or  any 
other  natural  boundary. 

2.  Counsel  for  defendants  also  claim  that  it  was  error  for 
the  trial  court  to  permit  evidence  to  be  introduced  at  the  trial 
as  to  the  location  of  this  southerly  boundary  upon  the  ground, 
because  of  what  they  claim  is  the  uncertainty  of  this  descrip- 
tion. The  low-tide  line  had  been  covered  by  debris  placed 
over  it  by  the  defendants*  predecessors  in  ownership;  and  it 
Booms  to  be  claimed  now  that  the  line  of  low  tide  had  receded 
during  the  intervening  years  between  1852  and  the  beginning 
of  this  action.  The  contentions  of  counsel  on  these  points  can 
be  stated  largely  in  their  own  language  thus:  "In  order  to 
locate  the  line  in  question  the  position  of  the  line  of  low  water 
on  the  north  side  of  the  estuary  as  it  existed  on  May  4,  1852, 
must  first  be  determined,"  and  it  is  contended  that  the  rule 
of  law  governing  descriptions  in  condemnation  proceedings 
unrler  the  power  of  eminent  domain  is  this:  that  **the  prop-^ 
erty  or  interest  to  be  acquired  must  be  ascertainable  from  the 
description  thereof  in  the  petition  itself  without  reference 
to  extraneous  facts."  If  by  this  is  meant  that  the  description 
must  be  a  boundary  the  location  of  which  can  be  found  by  any 
person  looking  for  the  location  of  the  line  unaided  by  any- 
thing but  the  data  contained  in  the  description  itself,  the 
proposition  is  too  broadly  stated ;  for  a  section  line  running 
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over  a  brushy  hillside  would  hardly  be  challenged,  nor  would 
it  be  seriously  argued  that  it  is  not  a  sufScient  description  in 
a  condemnation  proceeding,  although  it  might  require  the  ser- 
vices of  a  land  surveyor  to  ascertain  its  actual  location,  and 
the  line  of  a  stone  wall  covered  by  the  debris  of  years  would 
be  a  sufficient  description  even  though  excavations  were  neces- 
sary to  uncover  it  and  show  it  to  the  oflScer  executing:  the 
judgment  of  condemnation.  {TTiompson  v.  Trowe,  82  ^linn. 
471,  [85  N.  W.  169].)  And  the  fact  that  the  parties  are  not 
able  to  agree  as  to  where  the  lines  of  location  run  upon  the 
ground,  or  as  to  what  property  is  included  within  them,  does 
not  make  a  description  insufficient  in  condemnation  proceed- 
ings under  the  power  of  eminent  domain.  {Coe  v.  Aiken, 
61  Fed.  24.)  Counsel  cite  many  cases  as  sustaining  their 
position  on  this  point;  but  the  distinction  drawn  in  at  least 
one  of  these  cases,  and  which  seems  applicable  here,  is,  in  the 
language  of  the  court  in  the  case  of  Coe  v.  Aiken,  supra,  that 
'*if  the  description  is  uncertain  in  law — not  merely  in  fact 
but  in  law — ^it  cannot  stand ;  but  that  it  is  uncertain  in  fact, 
that  individuals  may  differ  in  regard  to  its  construction  and 
it  must  go  to  the  courts  to  ultimately  settle  its  boundaries, 
do  not  make  it  uncertain  in  law,  as  the  law  says  that  what 
can  be  made  certain  is  certain."  This  is  only  another  man- 
ner of  saying  that  such  a  description  may  be  sufficient  in  a 
pleading,  although  its  exact  location  on  the  ground  might 
require  some  search  or  investigation  outside  the  data  con- 
tained in  the  description  itself.  This  description  being  cer- 
tain in  law,  as  was  held  in  the  Oakland  Water  Front  case, 
supra,  its  exact  location  under  the  debris  with  which  it  was 
covered  could  be  and  was  shown  by  the  introduction  of  evi- 
dence at  the  trial.  In  fact  there  is  no  way  by  which  such  a 
line  can  be  made  certain  and  its  definite  location  made  bind- 
ing upon  the  defendants  if  they  choose  to  dispute  the  fact, 
except  by  settling  the  question  in  a  proceeding  or  trial  where 
there  are  adversary  claims  as  to  the  line  to  be  settled  between 
the  parties;  and  the  law  provides  no  means  for  obtaining  a 
judgment  adjusting  or  fixing  boundaries  between  parties  in 
contemplation  of  condemnation  proceedings.  The  defendants 
for  another  reason  should  not  be  allowed  to  complain  of  this, 
for  they  were  at  all  times  in  possession  of  the  land  and  in 
a  position  to  ascertain  the  line  by  uncovering  it,  and  by  the 
other  means  which,  as  appeared  at  the  trial,  were  adopted 
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by  the  witnesses  for  ascertaining  its  location.  The  plaintiff 
was  not  in  as  good  a  position  as  the  defendants,  if  in  a  position 
at  all,  to  do  this  before  the  complaint  was  filed.  The  debris 
which  covered  the  line  and  hid  it  was  placed  upon  it  by  the 
defendants'  predecessors  in  interest,  who  filled  in  the  land 
over  it  without  regard  to  whether  or  not  they  obliterated  or 
obscured  their  boundaries.  Besides  this,  in  their  amended 
and  supplemental  answer  upon  which  the  action  first  went  to 
trial  and  under  which  the  trial  continued  for  eight  days,  the 
defendants  averred  that  their  southern  boundary  (the  one  in 
dispute)  was  the  present  low-tide  line,  that  the  land  sought  to 
be  condemned  *'is  the  very  parcel  described  by  the  plaintiflP 
and  bounded  on  the  south  by  the  low-tide  line  of  1852,"  and 
that  this  '* present  low-tide  line'*  is  ** identical  with  the  ordi- 
nary low-tide  line  on  the  northerly  shore  of  the  estuary  of 
San  Antonio  or  Oakland  harbor  in  front  of  said  parcel  of 
land  on  the  fourth  day  of  May,  1852";  and  they  do  not  deny 
the  allegations  of  plaintiff's  amended  complaint  filed  during 
the  trial  that  the  property  described  therein  was  the  whole 
of  the  parcel  of  land  owned  by  them.  Further,  the  manner 
in  which  the  trial  proceeded  precludes  defendants  from  now 
objecting  to  the  evidence  locating  this  line  upon  the  ground, 
which  was  introduced  in  behalf  of  the  plaintiff,  for  at  the 
opening  of  the  trial  the  plaintiff  introduced  in  evidence  % 
lis  pendens  properly  recorded,  the  charter  of  the  city  of  Oak- 
land approved  by  the  legislature  in  the  year  1889,  and  the 
so-called  new  charter  of  the  city  of  Oakland  approved  by  the 
legislature  in  the  year  1911,  an  ordinance  determining  that 
the  public  interest  and  necessity  demanded  the  construction 
of  certain  permanent  public  municipal  improvements  for 
which  the  condemnation  of  this  land  was  necessary,  a  resolu- 
tion of  the  city  council  authorizing  the  city  attorney  to 
commence  this  action  as  required  by  the  charter,  and  there- 
upon the  plaintiff  rested  its  case  without  offering  any  evi- 
dence as  to  the  location  of  this  boundary.  The  defendants 
then  took  the  oar,  and  called  witness  after  witness  to  prove 
the  location  of  this  southern  boundary  line  of  their  property 
upon  the  gi'ound.  They  accepted  the  case  made  by  the  plain- 
tiff, and  themselves  assumed  the  burden  of  introducing 
evidence  to  show  the  location  of  their  boundary.  In  the  face 
of  all  this  it  must  be  held  that  plaintiff's  evidence  as  to  the 
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location  of  the  southerly  boundary  of  the  defendants'  prop- 
erty on  the  ground  was  properly  admitted  by  the  trial  court. 

It  is  true  that  some  of  the  witnesses  called,  as  above  stated, 
on  behalf  of  the  defendants,  to  testify  as  to  the  location  of  this 
boundary  said  that  by  the  description  in  the  complaint  they 
could  not  locate  it;  one  of  them  said  he  would  have  to  hunt 
up  evidence  outside  the  courtroom  to  enable  him  to  locate 
it;  and  the  defendants  then  and  not  before  moved  the  court 
to  require  plaintiff  to  specify — presumably  by  measurements 
in  feet  and  inches,  although  they  did  not  say  so — ^the  tract 
sought  to  be  condemned,  to  the  end,  as  they  claimed,  that  they 
might  be  enabled  to  know  what  questions  to  ask  witnesses  as 
to  value.  This  motion  was  denied  in  terms  by  the  court,  but 
in  effect  it  was  complied  with  by  the  attorneys  for  the  city, 
for  during  weeks  of  the  trial  thereafter  they  produced  evi- 
dence as  to  the  location  of  this  line.  Under  these  circum- 
stances and  facts  it  cannot  be  held,  as  is  the  contention  of  the 
defendants,  that  the  boundary  cannot  be  located  on  the 
ground,  nor  that  evidence  tending  to  locate  it  was  improp- 
erly admitted,  for  they  themselves  invited  and  precipitated 
this  method  of  proceeding  under  which  the  court  permitted 
evidence  to  be  introduced  upon  this  subject. 

The  defendants  now  claim,  however,  that  their  evidence 
on  the  subject  of  location  of  the  southerly  line  was  not  offered 
to  establish  the  boundary,  but  to  show  that  it  could  not  be 
located.  Before  insisting  upon  this  construction  of  their 
case,  however,  the  defendants  offered  evidence  of  the  length 
of  their  boundary  lines,  of  the  location  of  a  certain  stone 
wall  on  their  property,  of  the  area  of  their  wharf,  of  the  lo- 
cation of  the  present  low-tide  line  alleged  by  them  to  be  the 
same  as  the  line  of  May  4,  1852,  and  other  evidence  of  the 
same  purport.  It  is  impossible  to  read  this  evidence  with- 
out coming  to  the  conclusion  that  it  was  introduced  in  an  at- 
tempt to  locate  this  boundary.  The  trial  court  certainly  so 
understood  it,  as  is  evident  from  the  context ;  and  this  being 
so,  the  competent  evidence  on  the  same  point  subsequently 
offered  by  plaintiff  was  properly  admitted. 

To  sum  up  this  phase  of  the  case,  we  must  hold  that  the 
description  of  this  boundary  line  is  not  uncertain;  that  while 
the  boundary  line  could  not  be  located  upon  the  ground  by 
simple  inspection  without  the  aid  of  evidence  outside  of  and 
in  addition  to  the  description  iu  the  complaint  itself,  it  could 
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be  and  was  so  located  by  the  aid  of  competent  evidence  outside 
the  description  contained  in  the  complaint  and  in  addition 
thereto.  All  rulings  adverse  to  defendants  involving  these 
contentions  as  to  boundary  were  therefore  correct. 

3.  This  disposes  of  the  questions  arising  directly  from  the 
claim  that  the  description  of  the  southerly  boundary  of  the 
property  sought  to  be  condemned  is  uncertain,  except  that  in 
dealing  with  the  sufSciency  of  the  description  the  exceptions 
to  instructions  given  and  refused  on  this  subject  seem  to 
merit  special  mention  in  addition  to  what  has  already  been 
said  on  that  topic 

4.  Complaint  is  made  of  an  instruction  in  which  the  jury 
were  told  that  the  description  was  not  uncertain  in  law.  As 
may  be  gathered  from  what  has  been  said,  this  was  a  correct 
statement  of  the  law.  The  court  left  the  question  whether 
under  the  evidence  the  boundary  could  be  located  as  a  matter 
of  fact  to  the  jury,  and  by  its  instructions  left  to  the  jury  the 
question  of  the  location  of  the  boundary  on  the  ground  and 
of  the  area  of  the  land  embraced  within  the  parcel  sought  to 
be  taken  in  the  proceeding.  From  what  has  been  said  it  will 
be  seen  that  this  instruction  to  the  jury  was  not  in  conflict 
with  the  instruction  that  the  description  was  not  as  a  matter 
of  law  insufficient  or  uncertain. 

5.  The  evidence  introduced  by  the  plaintiff  to  establish  the 
location  of  the  southerly  or  waterside  boundiary  included  the 
coast  survey  chart  of  1855,  made  by  the  engineers  of  the 
United  States  coast  and  geodetic  survey.  The  introduction 
of  this  map  was  objected  to  for  many  reasons,  only  two  of 
which  are  sufficiently  serious  to  require  attention  here.  These 
are,  first,  inaccuracy,  and,  second,  that  it  is  not  an  official 
record  such  as  is  evidence  under  sections  1920  and  1926  of 
the  Code  of  Civil  Procedure — ^it  being  claimed  that  the  map 
was  made  solely  for  the  purpose  of  aiding  navigation,  and 
hence  cannot  be  used  to  establish  a  boundary.  The  most 
that  can  be  said  in  support  of  the  first  objection  is  that  the 
evidence  as  to  the  accuracy  of  the  map  was  conflicting.  The 
evidence  of  the  inaccuracy  was  introduced  subsequent  to  the 
admission  of  the  map  in  evidence.  Besides,  this  map  is  an 
original  record  of  the  United  States  coast  and  geodetic  sur- 
vey, and  as  such  is  admissible  in  evidence  under  sections  1920 
and  1926  of  the  Code  of  Civil  Procedure  (Merryman  v.  Eirby, 
13  Cal.  App.  344,  [109  Pac.  635].)     With  this  ruling  admit- 
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ting  the  map  under  these  conditions  we  cannot  interfere. 
On  the  second  point  the  witness  Von  Qeldern  testified  that 
it  was  an  original  map  and  record  of  the  United  States  coast 
and  geodetic  survey,  and  it  appeared  upon  its  face  to  be  such 
a  record.  Under  sections  1920  and  1926  of  the  Code  of  Civil 
Procedure  it  is  provided  that  such  records  are  prima  facie 
evidence  of  the  facts  stated  therein.  This  map  is  a  record 
of  the  United  States  coast  and  geodetic  survey,  made  in  the 
performance  of  their  duties  by  federal  officers,  as  appears 
from  the  record.  Nor  does  this  map  appear  to  have  been 
made  solely  for  purposes  of  navigation.  It  was  properly  ad- 
mitted in  evidence.  The  same  rule  applies  for  similar  rea- 
sons to  the  coast  and  geodetic  survey  map  of  1859.  The 
court  instructed  the  jury  that  these  maps  were  prima  facie 
evidence  of  the  location  of  the  lines  shown  thereon.  To  this 
instruction  defendants  objected.  The  disputed  boundary 
appears  on  these  maps.  The  instruction  was  therefore  a  cor- 
rect statement  of  the  rule  of  law  embodied  in  sections  1920 
and  1926  of  the  Code  of  Civil  Procedure  above  quoted.  (See 
5  Cyc.  950,  955;  Breen  v.  Donnelly,  74  Cal.  301,  [15  Pac. 
Si5];  Goodwin  v.  McCabe,  75  Cal.  584,  [17  Pac.  705].) 
Whatever  the  rule  may  be  elsewhere  than  in  California,  in 
this  state  these  sections  of  the  code  cited  settle  the  compe- 
tency of  these  maps  and  their  character  as  primn  facie  evi- 
dence of  the  facts  sought  to  be  established  by  them. 

6.  Defendants  asked  certain  questions  of  the  engineers  who 
were  witnesses  on  their  behalf,  which  called  for  the  opinions 
of  these  gentlemen  concerning  the  accuracy  and  reliability 
of  the  coast  and  geodetic  survey  maps  heretofore  referred  to, 
for  the  purpose  of  defining  boundaries  in  private  ownership 
which  by  deed  or  statute  is  defined  to  be  the  low-tide  line. 
Objections  to  these  questions  were  sustained,  and  properly  so. 
These  questions  called  for  opinions  of  the  witnesses  as  to  the 
weight  to  be  given  by  the  jury  to  these  maps  as  evidence. 
If  any  inaccuracies  existed  in  the  maps  themselves  these  ex- 
perts, if  qualified  to  do  so,  could  have  been  permitted  to  point 
them  out;  and  they  were  permitted  to  do  exactly  this;  but 
they  could  not  be  permitted  to  give  their  general  opinions  as 
to  the  value  of  these  maps  for  the  purpose  of  defining  bound- 
aries, nor  as  to  the  weight  to  be  given  them  as  evidence. 
These  were  questions  for  the  jury,  whose  province  it  was  to 
determine  the  weight  and  value  of  the  maps  as    evidence. 
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These  same  experts  were  permitted  to  spend  much  time  point- 
ing out  the  incompleteness  of  these  maps,  and  this  is  as  far 
as  they  should  have  been  permitted  to  go. 

This  answers  also  the  exception  to  the  court^s  ruling  in  ex- 
cluding certain  questions  of  similar  import  asked  of  the  wit- 
ness Davidson  at  the  taking  of  his  deposition. 

7.  The  trial  court  properly  instructed  the  jury  that  the 
value  of  the  property  should  be  fixed  as  of  the  date  of  the 
issuance  of  the  summons,  as  is  provided  in  the  Code  of  Civil 
Procedure,  section  1249.  The  question  of  the  constitutionality 
of  this  section  of  the  code  raised  by  defendants  is  no  longer 
an  open  one  in  this  state.  {Los  Angeles  v.  Oager,  10  Cal. 
App.  378,  [102  Pac.  17]  ;  California  S.  Ey,  Co.  v.  Kimball, 
61  Cal.  90;  San  Jose  etc.  Co.  v.  Mayne,  83  Cal.  566,  [23  Pac. 
522] ;  TeJiama  Co.  v.  Bryan,  68  Cal.  57,  [8  Pac.  673] ;  Sacra- 
mento Co.  V.  McDougall,  19  Cal.  App.  562,  [126  Pac.  503].) 
The  section  is  constitutional. 

8.  Complaint  is  made  because  the  trial  court  refused  to  give 
certain  instructions  to  the  effect  that  defendants  had  a 
wharfing-out  right  on  their  property  to  deep  water,  and  that 
this  right  must  be  considered  by  the  jury  in  fixing  their 
damages.  Defendants  requested  several  instructions  along 
this  line.  The  court  gave  one  of  these  instructions,  namely, 
that  if  the  defendants  had  such  right  it  should  be  considered 
in  fixing  their  compensation  for  lands  taken.  It  refused  to 
instruct  as  a  matter  of  law  that  the  defendants  had  such 
wharfing-out  right.  It  might  have  instructed  that  they  had  at 
the  time  of  the  issuance  of  the  summons  no  such  right,  for  it 
has  been  settled  in  Dalton  v.  Oakland,  168  Cal.  463,  [143  Pac. 
721],  that  owners  of  land  upon  the  littoral  of  a  navigable  bay 
have  no  right  of  access  to  deep  water  over  intervening  tide- 
lands.  (Western  Pacific  v.  SaictKem  Pacific  Co.,  151  Fed. 
376,  [80  C.  C.  A.  606.].)  The  instruction  given  was  there- 
fore more  favorable  to  the  defendants  than  it  should  have 
been,  and  they  cannot  complain  of  it. 

9.  But  the  defendants  also  claim  a  wharfing-out  right  ac- 
quired by  adverse  possession,  and  this  claim  will  be  consid- 
ered. Appellants  and  their  predecessors  in  ownership  of 
this  property  exercised  for  thirty-seven  years,  from  some  time 
in  June,  1852,  until  a  corresponding  date  in  1889,  the 
wharfing-out  privilege  granted  by  the  town  of  Oakland  to 
Carpentier  in  his  deed  of  the  former  date.     The  exercise  of 
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the  right  conferred  by  this  infitrument,  whether  it  be  termed 
a  lease  or  by  whatever  designation  it  be  characterized,  es- 
topped the  defendants  and  their  predecessors  so  exercising 
it  from  claiming  title  to  or  right  or  easement  in  the  land  below 
low  tide  on  which  the  wharf  stood  as  against  the  city  of  Oak- 
land from  whom  they  derived  the  right  so  exercised  during 
those  years.  Assuming  that  it  was  possible  for  the  defend- 
ants to  have  acquired  title  to  this  land  below  low  tide,  or 
any  privilege  to  use  it  for  wharfing-out,  by  adverse  possession 
under  any  circumstances — which  we  do  not  concede  to  have 
been  possible  in  this  instance — ^still  they  did  not  so  acquire 
either  title  or  wharfing-out  privilege,  because  before  the  ter- 
mination of  their  privilege  or  lease  under  the  Carpentier  deed 
this  land  was  withrdawn  from  sale  by  the  Constitution  of  1879 
(Const.  1879,  art.  XV,  sec.  3),  and  it  has  been  held  that  the 
title  to  tide-lands  withheld  from  sale  cannot  be  acquired  by 
adverse  possession.  {Patton  v.  City  of  Los  Angeles,  169  Cal. 
521,  [147  Pac.  141] ;  People  v.  Sov^them  Pacific  Co,,  169  Cal. 
537,  [147  Pac.  274].)  So  that  having  no  deed  to  this  prop- 
erty, and  having  acquired  no  title  thereto  or  privilege  of 
using  this  land,  or  user  thereof,  below  the  low-tide  line  by 
adverse  possession,  the  defendants  show  no  wharfing-out 
rights  belonging  to  them  at  the  time  this  summons  was  issued 
upon  which  they  could  stand  in  a  claim  for  damages  to  or 
compensation  for  the  taking  of  land  below  the  low-tide  line, 
for  the  defendants  had  no  right  of  access  to  navigable  water 
from  their  property. 

10.  The  exception  to  the  refusal  of  the  trial  court  to  in- 
struct the  jury  upon  the  subject  of  accretion  is  not  tenable, 
even  if  it  be  conceded,  in  view  of  what  has  already  been  said, 
that  the  defendants  could  have  acquired  additional  land  below 
the  low-tide  line  of  May  4,  1852,  by  reason  of  accretions 
thereto;  still  under  the  pleadings  in  this  case  there  was  no 
attempt  to  condemn  any  land  added  to  defendants'  land  by 
accretion,  nor  any  land  whatever  below  said  low-tide  line. 
It  is  straining  and  misconstruing  both  the  evidence  on  the 
subject  of  accretion  and  the  claims  of  plaintiflf's  brief  to 
attribute  to  it  an  attempt  to  condemn  any  land  added  by 
accretion.  The  defendants  contended  that  the  evidence  of 
the  witness  Hewer  was  introduced  for  the  purpose  of  support- 
in<r  a  claim  by  the  plaintiff  to  the  right  to  take  land  so  added 
to  their  holdings  by  accretion ;  but  the  evidence  of  this  witness 
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was  material  upon  the  question  of  the  location  on  the  ground 
of  the  tide  line  of  1852,  and  it  is  not  necessary  to  refer  its 
introduction  to  an  issue  as  to  accretion  at  all.  Hewer  tes- 
tified— ^and  to  this  testimony  the  objection  is  directed — that 
soil  held  in  solution  in  water  such  as  the  Oakland  estuary 
would  be  deposited  by  the  water  if  the  current  were  retarded 
by  improvements  such  as  wharfs  built  on  piles — a  fact  which 
must  be  obvious  to  any  person  of  intelligence  who  has  had 
opportunities  to  observe  flowing  water  carrying  debris  in 
solution.  This  case,  therefore,  should  not  be  reversed  on 
account  of  this  evidence,  even  if  it  found  no  support  in  any 
other  issue  than  that  of  accretion.  The  line  to  which  the 
plaintiff  desired  to  condemn  was  the  definite  low-tide  line  of 
May  4,  1852,  and  the  city  sought  nothing  beyond  this,  and 
could  take  nothing  beyond  this,  under  its  pleadings.  Hence 
if  any  land  had  been  added  by  accretion  below  this  line,  and 
if  the  defendants  had  any  claim  to  it,  a  separate  proceeding 
would  be  necessary  to  acquire  it;  and  it  was  stated  in  the 
briefs  and  at  the  oral  argument,  and  not  denied,  that  such 
separate  proceeding  has  been  instituted  by  the  city  and  prose- 
cuted to  judgment. 

11.  No  just  complaint  can  be  made  by  defendants  of  the 
failure  of  the  court  to  instruct  the  jury  on  the  subject  of 
damages  by  severance,  because  no  such  instruction  was  re- 
quested. Trial  courts  cannot  be  expected  to  guard  the  rights 
of  parties  where  they  are  represented  by  able  and  distin- 
guished counsel,  as  was  the  case  here. 

12.  Finally,  the  most  serious  contention  urged  by  defend- 
ants is  this :  That  no  question  except  that  of  the  amount  of  the 
compensation  to  be  paid  for  the  property  should  have  been 
submitted  to  the  jury,  and  that  the  question  of  boundary 
and  location  thereof  on  the  ground,  and  the  area  of  the  land 
sought  to  be  taken,  should  have  been  decided  by  the  court. 
The  court  left  all  these  questions  to  the  jury.  On  the  request 
of  the  defendants  the  court  instructed  the  jury  that  if  they 
should  find  that  the  disputed  southern  boundary  was  un- 
ascertainable  their  verdict  must  be  for  the  defendants.  Dur- 
ing the  entire  trial,  after  the  first  eight  days  thereof,  the 
defendants  contended  that  under  the  pleadings  the  court  had 
no  authority  to  hear  evidence  upon  the  question  of  the  loca- 
tion of  the  southern  boundary  of  this  land.  They  did  indeed, 
after  four  days  consumed  in  introducing  evidence  directed 
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to  the  location  of  their  southerly  boundary,  make  certain 
requests  of  and  directed  certain  motions  on  the  subject  to  the 
court.  These  requests  and  motions  were  '*that  the  plaintiff 
be  required  to  amend  its  complaint  and  specifically  describe 
the  property";  that  the  court  ''direct  them  as  to  the  par- 
ticular property  which  should  be  valued  by  them";  that 
**  plaintiff  be  required  to  first  establish  the  line  before  de- 
fendants were  required  to  introduce  any  evidence  of  value"; 
that  the  "southern  boundary  be  definitely  established  either 
by  a  verdict  of  the  jury,  or  by  the  determination  of  the  court,'' 
This  last  request  is  instructive  of  the  attitude  of  court  and 
counsel  in  the  trial  of  this  case.  The  case  was  tried  from 
the  beginning  on  the  theory  that  all  questions  in  issue  could 
be  properly  submitted  to  the  jury.  Let  it  be  borne  in  mind 
that  this  trial  took  place  in  the  year  1911,  which  was  three 
years  before  the  decisions  of  the  supreme  court  which  counsel 
claim  hold  that  the  only  question  proper  for  the  jury  in 
condemnation  cases  in  eminent  domain  is  that  of  the  amount 
of  compensation  to  be  paid  for  the  property.  {Vallejo  etc. 
R,  Co.  V.  Reed  Orchard  Co.,  169  Cal.  545,  [147  Pac.  238] ; 
City  of  Oakland  v.  Pacific  Coast  Lumber  Co.,  171  Cal.  392, 
[153  Pac.  705] ;  San  Joaquin  etc.  Irr.  Co.  v.  Stevenson,  26 
Cal.  App.  274,  [147  Pac.  254,  258].)  These  cases  were  all 
decided  in  the  year  1915.  The  trial  court  was  never  in  this 
case  asked  in  plain  language  to  take  the  issues  as  to  the 
boundaries  from  the  jury.  Before  the  time  when  the  motions 
above  referred  to  were  made  the  defendants  had,  as  hereto- 
fore stated,  introduced  much  evidence  upon  the  subject  of 
boundary  and  its  location.  Not  having  asked  the  court  in 
definite  terms  to  take  these  issues  from  the  jury,  but  know- 
ing the  theory  upon  which  the  court  and  counsel  were  pro- 
ceeding, namely,  that  the  solution  of  all  issues  was  for  the 
jury,  counsel  for  the  defendants  cannot  now  be  heard  to 
complain  of  the  method  pursued  by  the  trial  court  in  the  con- 
duct of  this  case,  for  the  theory  of  all  the  counsel  in  the  ease, 
as  plainly  appears  from  the  entire  record,  was  that  all  issues 
should  be  submitted  to  the  jury,  and  that  upon  them  they 
might  return  a  general  verdict.  Nor  can  counsel  now  com- 
plain because  the  court,  without  plain  and  unequivocal  notice 
of  their  contention  that  these  questions  must  be  tried  and 
decided  by  the  court,  failed  to  make  findings  upon  these  issues, 
but  entered  its  judgment  upon  the  verdict  of  the  jury  alone, 


Digitized  by 


Google 


Aug.  1917.]       City  of  Oakland  v,  Wheelbb.  457 

for  no  one  of  the  counsel  in  thia  case  during  the  trial  extend- 
ing over  months  of  time  ever  asserted  that  these  issues  other 
than  compensation  and  damages  must  be  decided  by  the  judge, 
nor  that  findings  shoidd  be  made  in  addition  to  the  verdict 
upon  these  questions,  and  no  one  can  read  thia  record  with- 
out being  convinced  that  court  and  counsel  for  all  parties 
assumed  from  beginning  to  end  of  the  trial  that  all  the  issues 
should  be  submitted  to  the  jury,  that  they  could  bring  in  a 
general  verdict  thereon,  and  that  their  verdict  was  final. 

When  a  case  has  been  tried  upon  a  well-defined  theory,  ac- 
cepted by  all  parties  and  the  court  aa  well,  counsel  cannot 
after  years  have  elapsed  raise  for  the  first  time  in  this  court 
the  question  of  the  correctness  of  this  theory.  Many  cases 
announce  such  to  be  the  general  rule  of  practice.  In  most  of 
them  it  is  true  the  party  appealing  complained  of  some  find- 
ing outside  the  issues,  or  of  the  reception  of  some  evidence 
on  some  question  not  raised  by  the  pleadings.  But  there 
seems  to  be  no  reason  why  the  same  rule  should  not  apply 
where  all  parties  have  assumed  that  issues  were  to  be  tried  by 
the  jury,  or  have  assumed  and  tried  the  case  upon  the  theory 
that  the  jury's  verdict  was  absolute  and  final  rather  than 
advisory.  {Lestrade  v.  Barth,  19  Cal,  660;  Moore  v.  Copp, 
119  Cal.  429,  [51  Pac.  630].)  And  in  any  event  it  does  not 
appear  from  the  record  that  findings  were  not  waived,  and 
nonwaiver  thereof  will  not  be  presumed.  (Cushing-Wetmore 
Co.  V.  Ormj,  152  Cal.  118,  [125  Am.  St.  Rep.  47,  92  Pac.  70] ; 
Baker  v.  Baker,  139  Cal.  626,  [73  Pac.  469] ;  Leadbetter  v. 
Lake,  118  Cal.  615,  [50  Pac.  686] ;  Tondinson  v.  Ayres,  117 
Cal.  568,  [49  Pac.  717] ;  Richardson  v.  Eureka,  110  Cal.  441, 
[42  Pac.  965] ;  Kritzer  v.  Tracy,  16  Cal.  App.  287,  [116  Pac. 
700].) 

The  difference  of  view  of  counsel  in  this  case  waa  never 
as  to  whether  court  or  jury  should  try  the  issues.  It  does 
not  seem  to  have  occurred  to  any  of  the  eminent  counsel  in 
the  case  that  all  the  issues  should  not  be  submitted  to  the  jury. 
The  difference  between  them  was  as  to  what  the  issues  were — 
not  as  to  who  should  try  them.  Counsel  are  bound  by  a 
theory  in  which  they  plainly  acquiesced  until  the  subsequent 
decision  of  cases  in  the  supreme  court  of  California,  which 
the  trial  court  did  not  at  the  time  of  the  trial  have  as  guides, 
indicated  that  this  theory  was  incorrect.    To  reverse  this  case 
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now  upon  sach  a  contention  would  be  a  great  injustice  to  the 
plaintiff. 

In  addition  to  this  it  may  be  said  that  there  was  no  seriously 
disputed  issue  of  fact  in  this  case  requiring  findings  by  the 
court.  A  recital  of  the  issues  made  by  the  pleadings  is  in- 
structive on  this  point.  The  plaintiff  alleges  that  the  de- 
fendants were  trustees  and  owners  of  the  property,  and  that 
the  plaintiff  was  a  municipal  corporation  empowered  to  con- 
demn the  property  for  certain  specific  public  uses,  that  the 
object  of  this  proceeding  was  to  condemn  the  property  for 
these  uses,  and  further  alleges  the  passage  of  a  resolution 
determining  the  necessity  for  the  acquisition  of  the  property 
and  the  creation  of  a  bonded  indebtedness  to  bear  the  expenses 
of  the  condemnation,  and  that  the  same  was  not  now  devoted 
to  public  use  but  was  held  and  used  for  private  purposes. 
None  of  these  allegations  of  the  complaint  was  seriously  dis- 
puted, nor  was  any  of  them  denied  by  defendants'  final  answer 
to  plaintiff's  amended  complaint,  and  even  if  issues  such  as 
these  had  been  made  by  the  pleadings  there  was  no  evidence 
whatever  upon  which  the  court  could  predicate  a  finding  that 
would  stand  in  this  court  contradicting  any  of  these  allega- 
tions. The  defendants  in  their  turn  allege  their  right  of 
access  to  navigable  water  from  their  property.  As  we  have 
seen,  they  had  no  such  right.  There  is  no  dispute  of  the 
allegations  of  the  defendants  as  to  their  improvements  or  as 
to  certain  leases  and  possession  by  the  lessees.  There  was 
therefore  no  disputed  issue  of  the  class  which  defendants 
contend  the  court  must  try,  and  hence  no  necessity  for 
findings. 

The  judgment  and  orders  appealed  from  are  affirmed. 

Bichards,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  September  22,  1917,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judg- 
ment in  the  district  court  of  appeal,  was  denied  by  the 
supreme  court  on  October  18, 1917, 
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[Crim.  No.  67S.    First  Appellate  District.— Augnrtf  84,  1917.] 

THE    PEOPLE,    Kespondent,    v.    WILLIAM    EDQAE, 

Appellant. 

Criminal  Law— Bapb  —  Misconduct  of  District  Attobnet  —  Iujcit 
Belationship  op  Witness  With  Dependant. — ^In  a  prosecution  for 
rape,  it  is  miscondact  for  the  district  attorney  to  discredit  a  witness 
called  bj  the  defendant  bj  persistentlj  asking  her  questions  for  the 
purpose  of  showing  that  the  witness  herself  had  had  improper  rela- 
tione with  the  accused,  where  such  questions  are  asked  in  bad  faith 
and,  although  the  foundation  for  impeachment  is  laid,  no  evidence 
of  impeachment  is  offered. 

Id. — Evidence — Insistence  op  Swearing  upon  Crucifix. — An  insist- 
ence by  the  district  attorney  that  a  witness  should  swear  to  the 
truth  of  her  statements  upon  a  crucifix  creased  against  her  breast  is 
flagrant  misconduct. 

Id. — Punishment  op  Dependant — Intimation  upon  Objection  to 
Question. — The  statement  of  the  dietrict  attorney,  upon  the  sus- 
taining of  an  objection  to  a  question  asked  the  prosecuting  witness 
as  to  her  knowledge  of  what  would  happen  if  the  defendant  were 
convicted  upon  her  testimony,  that  he  knew  what  would  happen  if 
it  were  his  daughter,  is  misconduct. 

Id. — Argument  to  Jury — Opinion  of  Guilt. — The  statement  of  the  dis- 
trict attorney  in  his  closing  argument  that  certain  persons,  including 
the  members  of  the  grand  jury  and  the  deputy  sheriffs,  heard  the 
st^ry  of  the  prosecuting  witness  and  believed  it,  and  that  he  himself 
was  of  the  opinion  that  the  defendant  was  guilty,  is  misconduct. 

Id. — Good  Faith  of  Prosfcutign — Improper  Remark. — ^A  remark  by  the 
district  attorney  that  he  would  not  prosecute  a  man  if  he  did  not 
believe  him  guilty,  is  misconduct. 

Id.— Influence  op  Fraternal  Order  and  Politics. — The  statement  of 
the  district  attorney  that  he  would  not  let  fraternal  orders  and  poli- 
tics affect  his  prosecution  of  the  case,  in  the  absence  of  evidence  to 
support  the  intimation,  is  misconduct. 

Id.— Ohastity  op  Prosecutrix — Proof  by  Dependant. — The  statement 
of  the  district  attorney  that  if  the  defendant  were  not  guilty  he 
could  and  should  have  discovered  and  shown  in  evidence  whether  or 
not  the  prosecutrix  had  had  sexual  intercourse  with  other  persons,  ic 
misconduct. 

Id. — Disregard  of  Misconduct — Repeated  Admonitions. — ^Wbile  it  is 
ordinarily  neces'^ary  to  request  the  court  to  admonish  the  jury,  where 
there  is  misconduct  of  counsel,  such  is  not  the  case  where  the  court 
tells  the  jury  that  it  is  not  going  to  admonish  them  each  time,  but 
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that  they  should  not  coiudder  anything  to  which  am  objection  is 
vustained. 
Id. — ^Admonition— Whkm  Instjfficibnt. — ^Where  in  a  doaelj  balanced 
ease,  misconduct  is  repeated  and  persisted  in,  despite  the  warnings 
and  admonitions  of  the  trial  court,  and  is  so  pronounced  and  per- 
nicious that  it  is  not  in  human,  nature  to  forget  or  disregard  its 
prejudicial  effect,  a  mere  admonition,  or  a  number  of  admonitions, 
wiU  not  suffice  to  right  the  wrong  done,  and  the  only  remedy  re- 
maining is  to  be  found  in  a  reversal  of  the  judgment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County,  and  from  an  order  denying  a  new  trial.  W.  A. 
Beasly,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  A.  Blanchard,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  John  H.  Riordan, 
Deputy  Attorney-General,  for  Respondent. 

THE  COURT.— The  defendant  was  charged  with  and  con- 
victed of  the  crime  of  rape  alleged  to  have  been  committed 
upon  a  female  under  the  age  of  consent.  He  was  sentenced 
to  twenty  years'  imprisonment  in  the  penitentiary,  and 
appeals  from  the  judgment  and  from  an  order  denying  his 
motion  for  a  new  trial. 

As  is  quite  frequent  in  criminal  cases  appealed  from  the 
county  of  Santa  Clara  (from  which  this  appeal  comes),  the 
misconduct  of  the  district  attorney  during  the  trial  of  the 
cause  is  the  principal  point  made  for  a  reversal  of  the  judg- 
ment. It  seems  to  be  a  pronounced  proclivity  of  the  district 
attorney  of  that  county  to  endeavor,  in  the  trial  of  a  person 
charged  with  crime,  to  circumvent  the  well-settled  and  gen- 
erally well-understood  rules  of  evidence  by  willfully  inject- 
ing into  the  case  immaterial  and  prejudicial  matters,  through 
the  medium  of  innuendo,  bald  assertions  of  his  personal 
opinion  as  to  alleged  facts,  and  the  poor  pretense  of  arguing 
objections,  all  obviously  intended  for  the  ears  and  considera- 
tion of  the  jury.  In  the  past  similar  misconduct,  which  has 
been  brought  to  our  attention  in  other  recent  cases,  did  not 
result  in  a  reversal  of  the  judgment,  not,  however,  because  it 
was  not  abundantly  established,  but  because  the  evidence  in 
the  given  case  sufficiently  showed  the  defendant  to  be  guilty, 
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and  we  were  satisfied  that  the  verdict  of  the  jury  had  not  been 
controlled  or  materially  affected  by  such  misconduct.  The 
situation  in  the  present  case  is  obviously  different.  Here  the 
testimony  of  the  prosecuting  witness  was  not  only  uncertain 
and  contradictory  in  matters  of  vital  importance,  but  was 
shown  to  be  willfully  and  absolutely  false  in  certain  par- 
ticulars affecting  a  material  phase  of  her  story.  Moreover, 
her  story  in  part  runs  dose'^to  the  border  line  of  the  fantastic. 

No  good  purpose  would  be  served  by  narrating  in  detail  her 
testimony;  but  for  the  purpose  of  showing  its  improbability 
in  an  essential  feature  it  will  suffice  to  say  that  she  testified 
in  substance  that  the  defendant  prior  to  the  commission  of 
the  particular  act  for  which  he  was  on  trial  had  had  sexual 
intercourse  with  her  at  regular  intervals  during  a  period  of 
several  months,  but  that  on  each  occasion  there  was  but  slight 
penetration,  and  she  undertook  to  state  with  exactitude  its 
extent ;  and  also  testified  that  on  each  occasion  the  defendant 
was  content  to  lie  passively  upon  her  for  a  period  of  fifteen 
minutes  without  engaging  in  the  motions  which  ordinarily 
accompany  an  act  of  sexual  intercourse. 

The  improbability  of  the  testimony  of  the  prosecuting  wit- 
ness in  the  particular  stated  is  obvious.  It  was  so  to  Dr. 
Beaty,  a  witness  for  the  prosecution,  who,  referring  to  it, 
said:  '*I  can  conceive  of  an  entering  carefully,  very  carefully, 
and  being  withdrawn  without  causing  a  rupture  of  the  hymen. 
I  think  it  is  very  unnatural,  very  unusual.  It  is  not  common 
to  carry  on  acts  of  sexual  intercourse  as  described  by  the 
prosecutrix.  I  have  a  reasonable  doubt  as  to  whether  that 
would  be  probable,  but  not  as  to  its  being  possible.  It  is  a 
I)ossibility  but  not  a  probability." 

The  defendant,  testifying  in  his  own  behalf,  denied  the  story 
of  the  prosecutrix ;  and  a  Mrs.  Perry,  a  witness  called  by  him, 
corroborated  him  in  the  particular  that  he  did  not  and  could 
not  have  committed  the  oflfense  charged  on  the  day  and  at  the 
place  and  time  charged.  This  witness  testified  in  substance 
that  she  and  her  husband  had  been  particular  and  intimate 
friends  of  the  defendant  and  his  wife,  and  had  frequently 
visited  them  at  their  home,  and  that  after  the  wife's  death 
she,  the  witness,  had  been  in  the  habit  of  visiting  the  defend- 
ant at  his  home  for  the  purpose  of  gathering  up  and  doing 
his  laundry,  and  at  one  time  after  the  death  of  his  wife  had 
attended  him  during  an  illness ;  that  she  was  at  the  def end- 
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ant's  homo  accompanied  by  her  children  on  the  day  and 
during  the  hours  that  the  prosecutrix  testified  the  defendant 
had  committed  the  act  charged  against  him ;  that  while  there 
the  prosecutrix  called,  but  that  the  defendant  told  her  to  go 
home,  and  on  that  occasion  at  no  time  attempted  and  had  no 
opportunity  to  commit  any  act  of  impropriety  with  her. 

This  witness  was  subjected  to  a  very  severe  cross-examina- 
tion by  the  district  attorney.  He  waa  not  satisfied  to  rest 
upon  the  results  obtained  by  this  examination,  but  resorted 
to  what  we  must  characterize  as  the  grossest  misconduct  in  a 
further  effort  to  discredit  her.  His  attitude  and  conduct  will 
be  best  shown  by  excerpts  from  the  record  of  the  trial. 

*'Q.  (By  Mr.  Free  on  Cross-examination:)  You  cannot  say 
whether  you  went  there  [to  the  defendant's  home]  once  or 
several  times  that  week  [the  week  in  which  the  oflfense  was 
charged]  t 

''A.  I  never  went  several  times  in  one  week  when  Mr. 
Edgar  was  not  sick. 

*'Q.  Oh,  I  see. 

**A.  When  Mr.  Edgar  was  sick  my  husband  as  a  rule  would 
go  with  me,  and  sometimes  I  went  alone,  and  my  husband 
iwas  a  frequent  visitor  and  visited  Mr.  Edgar  very  often,  and 
I  went  with  my  husband's  consent. 

**Q.  Did  your  husband  go  there  to  visit  Mr.  Edgar  or  come 
to  get  you  to  bring  you  home^ 

**Mr.  Blanchard  (Counsel  for  the  Defendant):  Just  a 
second.  I  object  to  that  on  the  ground  it  is  immaterial,  ir- 
relevant and  incompetent,  not  proper  cross-examination,  and 
intended  by  the  district  attorney  as  an  insult  to  this  witness, 
and  I  assign  the  same  as  misconduct,  and  ask  that  the  jury 
be  instructed  to  disregard  it. 

*'The  Court:  The  objection  is  sustained.  Gentlemen  of 
the  jury, — whenever  the  court  sustains  an  objection  to  a  ques- 
tion you  are  to  disregard  the  question  as  well  as  the  answer — 
there  being  no  answer  in  this  case. 

'*Q.  Haven't  you  and  your  husband  had  frequent  trouble 
about  Mr.  Edgar  ^ 

**^Ir.  Blanchard:  That  is  objected  to  as  immaterial,  irrele- 
vant and  incompetent  and  not  proper  cross-examination,  and 
intended  by  the  district  attorney  as  an  insult  to  this  witness, 
and  I  assifijn  the  same  as  misconduct  of  the  district  attorney, 
and  I  ask  the  court  to  instruct  the  district  attorney  to  desist 
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from  sueh  misconduct,  and  I  ask  that  the  jury  be  instructed 
to  disregard  any  statement  of  that  character. 

"Mr.  Free:  I  want  to  answer  that.  This  witness  alleges 
that  her  conduct  in  this  respect  is  agreeable  to  her  husband, 
which  is  contrary  to  the  fact,  as  we  know,  and  the  husband 
will  so  state;  and  I  want  the  right  to  cross-examine  her  and 
lay  the  foundation  for  further  testimony. 

*'Mr.  Blanchard;  I  assign  the  statement  of  the  district  at- 
torney as  misconduct.  I  state  that  it  is  absolutely  false,  and 
the  husband  has  visited  Mr.  Edgar  frequently  himself. 

*'Mr.  Free:  Will  you  consent  to  the  husband  being  called 
and  sworn  and  asked  the  questions! 

**Mr.  Blanchard:  I  will  waive  none  of  my  rights  so  far  as 
that  is  concerned.  The  fact  of  a  defendant  such  as  Mr. 
Edgar  being  indicted  on  a  charge  of  rape,  and  then  deny  him 
the  right  to  have  a  lady  come  to  testify  without  branding  her 
as  being  guilty  of  every  crime  than  that  one  you  allege  this 
man  is  guilty  of.  This  lady  is  the  mother  of  five  children, 
and  one  a  baby  in  arms,  a  baby  eighteen  months  old,  yet  she 
comes  into  court  to  be  insulted  by  an  officer  whose  duty  it  is 
to  protect  this  woman,  and  I  insist  that  we  have  a  right  to  the 
protection  of  this  court,  and  I  demand  that  the  district  at- 
torney of  this  county  desist  from  insulting  this  witness  time 
after  time. 

'*The  Court:  Well,  I  don't  think  that  further  discussion 
is  necessary.  The  court  sustained  the  objection  yesterday. 
The  witness  has  volunteered  the  statement  here  that  I  pre- 
sume the  district  attorney  thought  I  invited  this  question. 
If  he  wishes  to  have  that  statement  stricken  out  I  will  have 
it  stricken  out;  and,  gentlemen  of  the  jury,  counsel  some- 
times become  heated,  and  the  court  usually  tries  to  moderate 
their  arguments  as  far  as  possible.  These  arguments  and 
statements  by  the  district  attorney  and  the  attorney  for  the 
defendant  are  not  evidence,  and  you  must  not  accept  them 
as  evidence  in  any  way ;  and  when  the  court  sustains  an  ob- 
jection to  a  question  you  must  wipe  the  question  from  your 
mind  as  well  as  remember  that  the  answer  has  not  been  given, 
or  if  it  has  been  given  and  stricken  out,  that  you  must  not 
recrnrd  it  in  any  way.  I  will  not  repeat  this  instruction  to 
you  fro(inontly.  It  may  appear  proper  to  do  so  and  it  may 
be  askec*.  b^^t  I  am  depending  upon  you  as  intelligent  men 
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to  remember  it  and  bear  it  in  mind  whenever  such  instances 
occur  in  the  future. 

'*Mr.  Free:  Q.  What  did  you  mean  when  you  testified  that 
you  got  the  bedding  on  Tuesday  t 

''A.  I  was  there  on  Tuesday  the  14th  and  the  children 
went  on  Thursday.  You  get  me  complicated.  I  suppose  that 
is  your  business  to  do  so.  You  have  attacked  my  character 
so  terrible  that  you  got  me  so  over-wrought  that  I  don't  know 
what  I  am  saying  sometimes.  I  want  you  to  understand  that 
I  am  a  good  woman.  .  .  . 

''Q.  Well,  Mrs.  Perry,  I  don't  think  you  know  any  date 
that  you  were  there,  and  I  don't  think  that  you  know  that 
you  were  there  on  the  14th. 

''Mr.  Blanchard:  That  is  objected  to,  and  I  assign  the  same 
as  misconduct.  •  .  . 

''Q.  You  and  Mr.  Edgar  have  been  in  the  house  alone  for  a 
considerable  time  on  various  occasions  t 

**A.  Yes,  sir. 

**Q.  And  you  and  your  husband  have  had  some  words 
about  it  t 

*'Mr.  Blanchard:  I  object  to  that  on  the  ground  it  is  im- 
material, irrelevant  and  incompetent,  and  I  assign  the  ques- 
tion as  misconduct. 

**The  Court:  The  objection  is  sustained. 

**Q.  You  are  living  with  your  husband! 

**A.  Yes,  sir. 

**Q.  Have  you  any  other  children  [evidently  referring  to  a 
child  not  previously  mentioned]  t 

"A.  Yes,  sir. 

*'Q.  What  is  his  namet 

**A.  William. 

"Q.  William  Edgar,  isn't  it t 

*'A.  Not  William  Edgar.    William  Oliver. 

"Mr.  Blanchard:  I  assign  the  statement  of  the  district 
attorney  as  an  insult  to  the  witness  and  as  misconduct. 

*'Q.  Isn't  the  child  generally  known  about  the  community 
as  William  Edgar  Perry  t 

*'Mr.  Blanchard:  Just  a  moment.  I  object  to  that  as  ir- 
relevant, incompetent,  and  immaterial,  and  intended  by  the 
district  attorney  as  an  insult  to  the  witness,  and  I  demand 
the  protection  of  the  court  for  this  lady,  and  I  assign  the 
same  as  misconduct. 
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**The  Court:  The  objection  is  sustained.  It  is  incompe- 
tent, Mr.  Free. 

''Q.  What  did  you  say  his  name  ist 

**A.  William  Oliver. 

'*Q.  And  how  old  is  itt 

**  A.  14  months  old  it  will  be  the  25th  of  this  month. 

*'Q.  And  after  whom  was  it  named  Y 

*'Mr.  Blanchard:  I  object  again  to  the  question  and  I 
assign  the  same  as  misconduct. 

*'The  Court:  The  objection  is  sustained." 

The  misconduct  of  the  district  attorney  as  shown  above  is 
apparent;  and  that  it  was  deliberately  pursued  with  the  intent 
and  purpose  of  prejudicing  the  jury  against  the  witness  and 
discrediting  her  testimony  is  equally  apparent.  It  will  be 
conceded  that  the  district  attorney  was  privileged  to  show, 
if  he  could,  that  the  relationship  existing  between  the  wit- 
ness and  the  defendant  was  of  such  a  character  that  she 
would  be  likely  to  color  her  testimony  to  suit  the  needs  of  the 
defendant;  and  with  that  end  in  view  he  would  have  been 
justified  in  asking  in  good  faith  questions  based  upon  fact, 
or  what  he  honestly  believed  to  be  the  fact,  for  the  purpose 
of  laying  a  foundation  for  the  impeachment  of  the  witness. 
Of  course,  in  urging  the  question  in  the  face  of  an  objection 
he  would  have  been  justified  in  stating  what  he  expected  to 
prove  by  way  of  impeachment.  But  to  state  in  the  presence 
of  the  jury  that  it  was  a  fact  within  his  knowledge  that  the 
visits  of  the  witness  to  the  home  of  the  defendant  were  not 
agreeable  to  her  husband,  and  that  the  latter  would  so  testify, 
was  manifestly  improper  and  injurious,  both  to  the  witness 
and  the  defendant.  That  the  questions  and  statements  ob- 
jected to  were  not  asked  or  made  in  good  faith  is  evident 
from  the  fact  that  the  district  attorney  did  not  call  the  hus- 
band of  the  witness  for  the  purpose  of  impeachment,  or  any 
other  purpose  during  the  trial,  even  though  he  had  laid  the 
foundation  for  impeachment.  That  he  was  acting  in  bad 
faith,  and  in  so  doing  was  prompted  by  a  desire  to  badjrer 
and  discredit  the  witness  is  evidenced  by  his  request  made 
to  counsel  for  the  defendant  to  consent  that  the  husband  be 
called  as  a  witness.  Surely  a  man  of  the  ability  and  ex- 
tended experience  of  this  particular  district  attorney  in  the 
trial  of  criminal  cases  must  have  known  that  it  was  not  neces- 
sary for  such  consent  to  be  had  before  the  husband  could  be 
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called  as  a  witness  for  the  people;  and  there  can  be  no  escape 
from  the  conclusion  that  in  making  the  request  it  was  the 
purpose  of  the  district  attorney  to  draw  an  objection  from 
counsel  for  the  defendant,  and  thereby  give  the  jury  the  im- 
pression that  he  could  substantiate  his  statement  of  what  he 
asserted  to  be  the  fact  if  counsel  for  the  defendant  would 
permit  him  to  do  so.  In  short,  the  district  attorney  by  this 
device  succeeded  in  placing  before  the  jury  his  unsworn 
statement  of  a  fact  which  was  well  calculated  to  prejudice 
the  witness  and  the  defendant  in  the  eyes  of  the  jury;  for, 
as  was  said  in  the  ca;se  of  People  v.  Fleming,  166  Cal.  357, 
380,  [Ann.  Cas.  1915B,  881,  136  Pac.  291,  301],  *'the  plain 
effect  of  the  statement  was  that  the  prosecution  had  such 
proofs  but  could  not  make  them  because  the  law  of  evidence 
prevented  such  course."  The  questions  of  the  district  attor- 
ney which  by  innuendo  conveyed  the  impresssion  that  the 
witness'  child,  William,  was  the  son  of  the  defendant  were 
wholly  unwarranted  by  anything  that  had  been  previously 
testified  to  by  the  witness  and  were  therefore  improper  cross- 
examination.  Such  a  vile  and,  in  so  far  as  the  record  shows, 
unwarranted  insinuation  uttered  by  one  so  high  in  authority 
as  the  district  attorney — whose  sworn  duty  it  is  to  protect 
witnesses  from  unnecessary  insult — must  have  prejudiced  the 
witness  and  the  defendant  in  the  eyes  of  the  jury,  for  '*the 
district  attorney  may  well  be  assumed  to  be  a  man  of  fair 
standing  before  the  jury,  and  they  may  well  have  thought 
that  he  would  not  have  asked  the  question  unless  he  could 
have  proved  what  it  insinuated."  {People  v.  Crosby,  17  Cal. 
App.  524,  [120  Pac.  441] ;  People  v.  Tufts,  167  Cal.  266,  [139 
Pac.  78].) 

The  district  attorney's  successful  insistence  that  the  witness 
should  swear  to  the  truth  of  her  statements  upon  a  crucifix 
pressed  against  her  breast  was  another  instance  of  the  badger- 
ing to  which  the  witness  was  subjected;  and  doubtless  was 
intended  as  a  direct  intimation  to  the  jury  that  she  could  not 
be  believed  while  testifying  under  the  ordinary  form  of  oath. 
This  was  a  flagrant  piece  of  misconduct. 

Another  instance  of  misconduct  is  to  be  found  in  the  cross- 
examination  of  the  prosecutrix  when,  in  making  an  objection 
to  a  question  which  called  for  the  knowledge  of  the  witness 
as  to  what  would  happen  to  the  defendant  if  he  were  con- 
victed upon  her  testimony,  the  district  attorney,  after  stating 
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the  usual  grounds  of  objection,  said  **I  know  what  would 
happen  to  him  if  it  were  my  daughter.'*  This  statement 
was  wholly  unnecessary  to  the  objection,  and  was  plainly 
intended  as  an  intimation  to  the  jury  that  if  the  prosecutrix 
were  his  daughter  he  would  kill  the  defendant  because  he 
believed  him  to  be  guilty;  and  the  evident  purpose  of  the 
statement  was — and  very  likely  had  for  its  result — ^to  inflame 
the  minds  of  the  jury  against  the  defendant.  {State  v. 
Robinson,  170  Iowa,  267,  [152  N.  W.  595].) 

In  his  closing  argument  to  the  jury  the  district  attorney 
again  resorted  to  culpable  misconduct,  which  was  duly  pro- 
tested by  defendant's  counsel  without  any  resulting  admoni- 
tion from  the  court,  the  trial  court  evidently  being  of  the 
opinion  that  any  irregularities  occurring  during  the  course 
of  the  argument  would  be  corrected  by  its  final  charge  to  the 
jury.     Extracts  of  the  argument  complained  of  follow: 

'*Mr.  Free:  Gentlemen  of  the  jury, — Professor  Holland 
and  Mr.  Lake  heard  this  girl's  story  and  they  believed  it. 
They  brought  her  before  the  grand  jury.  Nineteen  men  of 
this  county  acting  upon  their  oaths  as  grand  jurors  heard 
her  story,  and  believed  it.  I  heard  her  story  and  I  believed 
it.  The  deputy  sheriflEs  heard  her  story  and  they  believed  it; 
and  why  shouldn't  you  believe  it!  .  .  . 

''Another  thing,  gentlemen.  If  this  condition  had  been 
caused  by  any  person  other  than  Edgar;  if  this  little  girl 
had  been  seen  with  any  other  man ;  if  she  had  been  in  com- 
pany with  any  boy,  don't  you  suppose  that  they  would  have 
found  it  out  with  .  .  .  detectives  scouring  the  cityt  Don't 
you  think  that  if  this  had  been  done  by  anybody  else  .  .  . 
they  would  have  found  it  out  and  offered  that  proofs  .  .  . 

'*I  will  not  prosecute  any  man  that  I  do  not  believe  to  be 
guilty  for  a  thing  of  this  kind;  but  you  cannot  put  enough 
fraternal  orders  before  me,  you  cannot  put  political  induce- 
ments in  my  face  to  stop  me,  when  the  fate  of  a  little  girl  is  at 
stake.  ..." 

No  justification  has  been  made  of  this  argument  and,  in 
our  opinion,  none  can  be  made.  It  was  grossly  improper, 
and  undoubtedly  must  have  weighed  heavily  against  the  de- 
fendant. The  indictment  of  the  defendant  was  not  any  evi- 
dence of  his  guilt ;  and  the  personal  belief  in  the  guilt  of  the 
defendant  entertained  by  the  erand  jurors,  the  district  attor- 
ney or  the  persons  mentioned  in  the  argument,  nor  the  tcs- 
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timonial  of  the  district  attorney  to  his  own  integrity,  had 
any  proper  place  in  the  case,  and  should  not  have  been  pre- 
sented for  the  consideration  of  the  jury;  for  obviously  such 
belief  might  have  been  based  upon  matters  and  things  which 
were  not  before  the  jury  in  the  form  of  legal  evidence.  The 
injection  into  the  case  of  the  district  attorney's  opinion,  and 
the  opinion  of  others  as  to  the  guilt  of  the  defendant,  in  all 
likelihood  must  have  weighed  with  the  jury.  {State  v.  Baker, 
246  Mo.  357,  [152  S.  W.  52] ;  Nixon  v.  State,  14  Ga.  App.  261, 
[80  S.  E.  513] ;  Moore  v.  State,  10  Ga.  App.  805,  [74  S.  E. 
318] ;  People  v.  Dane,  59  Mich.  550,  [26  N.  W.  781] ;  Corn- 
monweattJi  v.  Shoemaker,  240  Pa.  St.  255,  [87  Atl.  685].) 

When  the  district  attorney  declared  that  he  would  not 
prosecute  any  man  he  did  not  believe  to  be  guilty  he  thereby 
wrongfully  placed  his  personal  opinion  of  the  guilt  of  the 
defendant  in  evidence  in  the  case.  He  was  privileged  to 
argue  to  the  jury  that  it  was  his  opinion  formed  from  deduc- 
tions made  from  the  evidence  adduced  at  the  trial  that  the 
defendant  was  guilty  of  the  crime  charged  {People  v.  Rogers, 
163  Cal.  476,  [126  Pac.  143]) ;  but  his  declaration  to  the  jury 
that  he  would  not  prosecute  any  man  whom  he  did  not  believe 
to  be  guilty  was  tantamount  to  an  assertion  that  he  believed 
in  the  guilt  of  the  defendant  at  the  very  inception  of  the 
prosecution;  and  necessarily  such  belief  must  have  been 
founded  upon  the  result  of  the  district  attorney's  original 
and  independent  investigation  of  the  charge,  and  therefore 
in  all  likelihood  was  based,  in  part  at  least,  upon  facts  which 
did  not  appear  and  which  perhaps  could  not  have  been  shown 
in  evidence. 

In  the  case  of  State  v.  Ounderson,  26  N.  D.  294,  [Ann.  Cas. 
1916A,  429,  144  N.  W.  659],  the  defendant  was  convicted  of 
the  crime  of  rape  upon  the  uncorroborated  testimony  of  a 
fifteen  year  old  girl,  which  the  supreme  court  of  North  Dakota 
characterized  as  **  inconsistent  and  vacillating  and  in  many 
instances  opposed  to  all  human  probabilities."  In  that  case 
counsel  for  the  state  in  his  closing  argument  to  the  jury  said, 
*'I  do  not  come  here  to  try  a  case  unless  the  defendant  is 
guilty."  This  remark  was  held  under  all  the  circumstances 
of  the  case  to  be  misconduct  of  so  grievous  a  character  as  to 
necessitate  a  reversal  of  the  judgment,  for,  as  stated  in  the 
opinion,  **No  one  who  is  at  all  conversant  with  jury  trials 
can  fail  to  see  the   possible   prejudice  of  this  remark.    Tlie 
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scales  were  hanging  in  the  balance.  On  one  side  is  the  posi- 
tive denial  of  the  defendant;  on  the  other  is  the  practically 
uncorroborated  testimony  of  the  complaining  witness,  that 
testimony  being  more  or  less  contradictory  and  inconclusive. 
In  such  a  juncture  the  state's  attorney  himself  testifies  and 
seeks  to  force  into  the  issue  his  own  personality  and  his  own 
standing  and  influence.  ..."  It  is  universally  held  that 
such  remarks  are  not  only  a  breach  of  professional  propriety 
and  professional  ethics,  but  constitute  legal  error. 

We  have  searched  the  record  in  vain  for  any  evidence  to 
support  the  intimation  of  the  district  attorney,  made  in  his 
argument,  to  the  effect  that  the  influence  of  fraternal  orders 
and  politics  had  been  brought  to  bear  on  him  to  prevent  the 
prosecution  of  the  defendant.  Such  an  argument  therefore 
was  entirely  without  the  record,  and  ought  not  to  have  been 
indulged  in.  That  it  wa^  intended  to  be  and  was  in  a  meas- 
ure prejudicial  to  the  defendant  we  have  no  doubt. 

The  district  attorney  placed  a  burden  of  proof  upon  the 
defendant  greater  than  the  law  demands  when,  in  his  argu- 
ment, he  in  effect  told  the  jury  that  if  the  defendant  were 
not  guilty  he  could  and  should  have  discovered  and  shown 
in  evidence  whether  or  not  the  prosecutrix  had  had  sexual 
intercourse  with  other  persons.  This  argument  was  clearly 
improper  and  well  calculated  to  mislead  the  jury.  Obviously 
the  motive  of  this  argument  was  to  impress  the  jury  with  the 
belief  that  if  the  defendant  was  not  guilty  it  was  incumbent 
upon  him  to  show  in  evidence  who  the  guilty  party  was ;  and 
the  district  attorney  must  have  known  as  a  matter  of  law  that 
the  defendant,  in  order  to  secure  an  acquittal,  was  not  bur- 
dened with  any  such  duty.  (Morris  v.  State,  9  Okl.  Cr.  241, 
[131  Pac.  734] ;  Braum  v.  State,  98  Miss.  786,  [34  L.  B.  A. 
(N.  S.)  815,  54  South.  305].) 

It  is  contended  upon  behalf  of  the  people  that  while  coun- 
sel for  the  defendant  repeatedly  protested  the  misconduct 
complained  of,  nevertheless  he  did  not  in  any  instance  re- 
quest the  trial  court  to  admonish  the  jury  not  to  be  influenced 
by  the  same,  and  that  therefore  the  defendant  will  not  now 
be  heard  to  complain. 

Ordinarily,  it  is  true,  an  assignment  of  misconduct  will  not 
be  considered  upon  an  appeal  in  the  absence  of  a  showing 
that  it  was  protested  in  the  court  below,  coupled  with  a  re- 
quest that  the  court  remove,  if  possible,  tlie  evil  effects  thereof 
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by  a  proper  admonition  to  the  jury.  It  is  also  true  that  nof 
such  request  was  made  in  this  case  with  every  assignment 
of  misconduct;  but  it  must  be  remembered,  as  shown  by  the 
excerpt  from  the  record  hereinbefore  quoted  that  the  first 
assignment  of  misconduct  was  accompanied  with  a  request 
that  the  jury  be  admonished  not  to  be  influenced  thereby; 
and  whether  or  not  this  particular  assignment  was  well  taken 
the  fact  remains  that  the  trial  court  sustained  an  objection 
to  the  question  which  it  was  claimed  constituted  misconduct, 
and  at  the  same  time  charged  the  jury  that  whenever  an  ob- 
jection was  sustained  they  were  to  disregard  the  question  as 
well  as  the  answer;  and  later  when  another  assignment  of 
raisconcTuct  was  made,  but  which  was  not  accompanied  by 
a  request  for  an  admonition  to  the  jury,  the  trial  court,  to 
its  credit,  of  its  own  motion  interposed  with  an  admonition, 
and,  as  if  anticipating  what  was  to  come,  again  told  the  jury 
that  the  sustaining  of  an  objection  to  a  question  would  suflSce 
to  warn  them  not  to  be  influenced  by  the  question  or  the 
answer;  and  that  while  it  might  appear  proper  to  do  so  still 
no  other  or  more  explicit  admonition  would  be  frequently 
given. 

Clearly,  in  view  of  the  trial  court's  announcement,  it  was 
not  incumbent  upon  counsel  for  the  defendant  to  thereafter 
request  an  admonition  to  the  jury  when  making  an  assign- 
ment of  misconduct.  Moreover,  the  learned  trial  judge,  in 
an  endeavor  to  safeguard  the  rights  of  the  defendant  against 
unfair  attack,  and  apparently  appreciating  the  gravity  of  the 
repeated  misconduct  of  the  district  attorney,  was  not  content, 
as  he  first  intimated,  to  have  a  mere  ruling  sustaining  an  ob- 
jection as  an  admonition  to  the  jury;  for  the  record  shows 
that  he  at  times,  of  his  own  motion,  reprimanded  the  district 
attorney  and  admonished  the  jury  not  to  be  influenced  by 
certain  misconduct. 

Such  reprimands,  however,  apparently  did  not  avail  to 
deter  the  district  attorney  from  the  commission  of  subsequent  f 
acts  of  misconduct,  which  were  so  pronounced  and  persistent' 
as  to  run  close  to  the  border  line  of  contempt.  And  that 
this  is  so  is  evident  by  the  fact  that  a  particular  piece  of 
misconduct,  occurring  just  as  the  trial  was  drawing  to  a  close, 
and  one  which  we  have  not  heretofore  mentioned,  provoked 
the  trial  court  to  say:  *'Now,  Mr.  Free,  one  more  trans- :cs- 
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sion  such  as  this  one  will  merit  a  severe  penalty  from  the 
court." 

Thus,  it  will  be  seen  that  the  paramount  point  presented 
here  does  not  involve  a  waiver  of  the  misconduct  complained 
of  by  failure  to  request  that  its  evil  effect  be  offset  by  an  ad- 
monition to  the  jury,  but  rather  presents  the  question  of 
whether  or  not  the  admonitions  actually  given  sufl&ce  to 
remove  the  prejudice  engendered  by  the  misconduct. 

While  it  is  the  general  rule  that  if  it  can  fairly  be  said, 
from  all  of  the  circumstances  of  the  case  considered  in  con- 
junction with  the  nature  and  extent  of  the  assigned  miscon- 
duct, that  an  admonition  of  the  court  had  the  desired  effect, 
there  can  be  no  just  cause  for  complaint,  nevertheless  it  is 
a  recognized  exception  to  that  rule  that,  where  as  here,  in 
a  closely  balanced  criminal  case,  misconduct  is  repeated  and 
persisted  in,  despite  the  warnings  and  admonitions  of  the 
trial  court,  and  is  so  pronounced  and  pernicious  that  it  is  not 
in  human  nature  to  forget  or  disregard  its  prejudicial  effect, 
then  manifestly  a  mere  admonition  or  any  number  of  admoni- 
tions will  not  suflSce  to  right  the  wrong  done,  and  the  only 
remedy  remaining  is  to  be  found  in  a  reversal  of  the  judg- 
ment. 

The  judgment  is  reversed  and  the  cause  remanded  for  a 
new  trial. 


[CSt.  No.  1993.    First  Appellate  District.— August  24,  1917.] 

THOMAS  TAYLOR,  Respondent,  v.  NORTHWESTERN 
NATIONAL  INSURANCE  COII^IPANY  (a  Corpora, 
tion),  Appellant. 

ITxBi  IKSURAJ^CE — Store  BmLDivo  and  Additions  Adjoining  and  Com- 
municating— ^PkoPEBTT  Covered  by  Pouot. — ^A  fire  insurance  policy 
under  the  caption  "Country  Store  Building  and  Contenta  Policy 
Form,"  providing  for  insurance  on  a  one-story  frame  building  and 
its  additions,  adjoining  and  communicating,  occupied  as  a  grocery- 
store,  and  on  the  stock  of  groceries  and  other  merchandise  contained 

,  in  the  described  building  and  its  additions,  and  granting  permission 
for  mechanics  and  artisans  to  make  alterations  or  repairs  and  to 
build  additions,  covers  a  shed  erected  after  the  issuance  of  the  policy 
within  a  few  feet  of  the  described  building  in  which   to  store 
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groceries,  and  not  connected  with  the  building  otherwise  than  hj  ft 
removable  board,  along  which  goods  were  passed  from  one  building 
to  the  other. 
Id. — Construction  of  Policy. — The  construction  of  an  insurance  policy 
10  to  be  ascertained  from  the  whole  instrument,  the  nature  of  the 
property,  the  purposes  for  which  it  is  ordinarily  to  be  used,  its  situ- 
ation, and  the  manner  in  which  it  ia  usually  kept. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    Everett  J.  Brown,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Peter  J.  Crosby,  and  Stanley  R.  Sterne,  for  Appellant, 

L.  D.  Manning,  and  L.  C.  Fish,  for  Respondent. 

BEASLT,  J.,  pro  tent. — This  is  an  appeal  from  a  judgment 
for  plaintiff  upon  a  policy  of  insurance  written  by  defendant 
in  favor  of  plaintiff.  At  the  time  the  policy  was  issued  the 
plaintiff  owned  a  grocery-store  in  a  one-story  frame  building 
in  Alameda  County.  About  three  months  after  the  date  of 
the  policy,  a  small  shed  was  erected  upon  the  same  property 
with  the  store  covered  by  the  policy.  Into  this  shed  a  part 
of  the  stock  of  groceries  of  the  store  were  placed  and  kept. 
The  shed  was  subsequently  burned. 

The  trial  court  found  that  the  shed  was  an  addition  to  the 
store  within  the  meaning  of  the  word  ** addition"  as  it  was 
used  in  the  policy.  The  point  made  here  is  that  this  finding 
is  not  supported  by  the  evidence. 

Under  the  caption  "Country  Store  Building  and  Contents 
Policy  Form,"  the  policy,  among  other  things,  provided  for 
insurance  *'0n  the  one-story  frame  building  and  its  additions, 
adjoining  and  communicating,  including  foundations,  piping, 
plumbing,  stationary  heating  apparatus,  electric  wiring  and 
fixtures  and  all  other  permanent  improvements  and  fixtures 
attached  to  and  forming  a  part  of  said  building,  occupied  as 
a  Grocery  Store,  situate  on  the  Southwest  corner  of  Forty- 
first  Avenue  and  Foothill  Boulevard,  Oakland,  California; 

**0n  Store  and  office  furniture  and  fixtures,  of  every  de- 
scription, including  safes,  signs,  cash  registers,  typewriting 
machines,  stationery,  office  supplies,  and  utensils  in  use,  all 
contained  in  or  attached  to  the  above  described  building  and 
its  additions; 
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"On  stock  of  Groceries  and  other  merchandise,  including 
merchandise  held  in  trust,  or  on  commission,  or  sold  but  not 
delivered,  all  contained  in  the  above-described  building  and  its 
additions. 

''Permission  is  granted  for  mechanics  or  artisans  to  make 
alterations  or  repairs  to  the  within  described  building  for 
more  than  fifteen  (15)  days  at  any  one  time,  and  to  build 
additions,  this  policy  to  cover  on  and  in  same,  under  the 
respective  terms  hereof." 

The  court  found  that  the  damage  by  the  fire  was  done  to 
the  stock  of  groceries  contained  in  the  shed  above  referred  to ; 
that  the  building  was  about  12x14  feet  in  size  and  erected 
upon  the  same  premises  and  at  a  distance  of  about  seven  feet 
from  the  original  building  mentioned  in  the  policy;  that  it 
was  erected  for  the  purpose  of  storing  a  part  of  the  groceries 
covered  by  the  policy  and  a  portion  of  the  stock  contained  in 
the  original  store  building  at  the  time  the  policy  was  issued. 
The  trial  court  further  found  that  this  shed  or  building  was 
communicating  and  connected  with  the  one-story  frame  build- 
ing described  in  said  policy,  only  in  manner  as  follows : 

**The  door  of  the  shed  was  placed  opposite  a  window  in  the 
one-story  building,  and  the  groceries  were  passed  from  the 
one-story  building  to  the  shed  by  sliding  along  a  removable 
board  connecting  the  one-story  building  with  the  shed.  This 
shed  or  building  was  the  only  structure  erected  on  the  prem- 
ises after  the  issuance  of  the  policy,  and  that  this  shed  or 
building  constituted  an  addition  to  the  one-story  building  de- 
scribed in  the  insurance  policy.  This  shed  or  building  was  of 
the  same  character  of  construction  as  the  one-story  frame 
building,  and  did  not  increase  the  insurance  risk.  That  none 
of  the  groceries  in  the  one-story  frame  building  were  damaged 
by  the  fire.'' 

If  the  words  "additions,  adjoining,  and  communicating'' 
are  to  be  construed  as  intended  to  cover  only  such  additions 
to  the  store  building  as  are  structurally  connected  therewith, 
then  this  case  must  be  reversed,  for  the  evidence  does  not  sus- 
tain the  finding  to  which  the  appellant  objects;  but  it  seems 
to  us  that  in  this  case  this  would  be  too  narrow  a  construction 
to  be  placed  upon  the  language  of  this  policy.  The  construc- 
tion of  a  policy  of  insurance  is  to  be  ascertained  from  the  whole 
instrument,  the  nature  of  the  property  to  which  the  language 
of  the  policy  is  to  be  applied,  the  purposes  for  which  prop- 
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erty  is  ordinarily  to  be  used,  its  situation,  and  the  manner  in 
which  it  is  usually  kept  (Marsh  v.  Concord  M,  P.  Ins.  Co.,  71 
N.  H.  253,  [51  Atl.  898]),  and  in  speaking  of  the  manner  in 
which  a  policy  of  insurance  should  be  viewed,  the  supreme 
court  of  California  has  said  in  Victoria  8.  8.  Co,  v.  Western 
Assur.  Co.,  167  Cal.  348,  [139  Pac.  807],  that  the  rule  of 
law  is  that  policies  are  to  be  construed  liberally  in  favor  of 
the  insured,  and  that  any  uncertainty  or  ambiguity  in  a  con- 
tract of  insurance  is  to  be  interpreted  most  strongly  against 
the  insurer.  In  this  case  the  insurance  was  undoubtedly  in- 
tended by  both  the  defendant  and  the  insured  to  cover  the 
store  as  a  store.  The  caption  of  that  portion  of  the  policy 
above  quoted  strongly  corroborates  this  view.  In  other  words, 
the  property  insured  was  to  be  treated  as  a  store  and  not  as 
a  separate  and  distinct  building  or  a  stock  of  goods  contained 
in  that  identical,  single  structure.  This  case  seems  more 
rationally  classified  as  belonging  to  that  class  where  additions 
to  a  manufacturing  plant  not  structurally  connected  with 
the  original  buildings  of  the  plant  are  nevertheless  held  to  be 
covered  by  insurance  where  the  policy  includes  additions  as  it 
does  in  this  case.  Some  flexibility  of  meaning  must  be  given 
to  the  language  of  standard  forms  of  insurance  policies  such 
as  this,  the  rigid  language  of  which  must  be  interpreted  in 
the  light  of  the  common  understanding  of  the  parties  in  order 
to  do  justice  between  them ;  and,  when  this  is  taken  in  consid- 
eration with  the  court's  finding  that  the  risk  was  not  increased 
by  the  erection  of  this  small  shed,  it  would  seem  to  be  just 
that  the  trial  court's  construction  of  the  language  of  this 
policy  and  of  the  evidence  in  the  case,  resulting  in  the  finding 
above  referred  to,  should  be  sustained. 
The  judgment  is  therefore  aflBrmed. 

Kerrigan,  J.,  and  Richards,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  September  22,  1917,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  October  18,  1917. 
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[CiT.  No.  2061.    Tiitt  Appellate  Biirtriet.— August  25,  191T.] 

RANSOME  CONSTRUCTION  CO.  (a  Corporation),  Re- 
spondent, V.  MARY  E.  VON  SCHROEDER  et  al., 
Appellants. 

Contract — Removal  ot  Debris — Cost  of  Work — Construction  or  Con- 
tract.— Under  the  terms  of  a  written  contract  to  clear  real  property 
from  debris  resulting  from  fire,  which  provided  that  the  work  was 
to  be  paid  for  upon  cost  charges  plus  ten  per  cent  for  superintend- 
ence, and  that  in  case  of  any  increase  of  wages  demanded  for  labor 
above  the  amount  specified,  the  charges  of  the  contractor  should 
thereafter  be  baaed  upon  such  increased  cost  of  labor,  but  that  if  the 
owners  should  deem  the  increase  excessive  they  should  have  the  privi- 
lege of  stopping  all  further  work,  and  that  the  total  of  the  work 
should  not  exceed  a  designated  amount,  except  as  to  ioicreased  cost 
of  labor,  the  contractor's  charge  for  the  entire  work  is  limited  to  the 
maximum  figure  stated  in  the  contract,  except  for  increases  in  the 
coat  of  labor,  notwithstanding  that  the  contractor  in  the  perform- 
ance of  portions  of  the  work  was  subject  to  the  direction  of  the 
agents  of  the  owners  affecting  the  amount  and  detail  of  the  work  to 
be  done  and  the  manner  of  doing  it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    James  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Bishop,  Hoefler,  Cook  &  Harwood,  and  A.  J.  Harwood,  for 
Appellant  von  Schroeder. 

Felix  T.  Smith,  for  Appellant  Sprague. 

Garret  W.  McEnemey,  and  Walter  Rothchild,  for  Appel- 
lants Martin  et  al. 

Pringle  &  Robbins,  and  William  B.  Pringle,  for  Respondent. 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  in 
favor  of  plaintiflP,  a  contractor,  for  the  value  of  work  and 
labor  performed  upon  the  property  of  the  defendants  situate 
in  the  city  of  San  Francisco,  in  an  effort  to  clear  said  prop- 
erty from  debris  resulting  from  the  fire  of  1906.    There  is 
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also  an  appeal  from  an  order  denying  the  defendants'  motion 
for  a  new  trial. 

The  facts  of  the  case — concerning  which  there  is  little  dis- 
pute— are  as  follows:  The  defendants,  prior  to  the  date  of 
their  contract  with  the  plaintiff,  had  been  joint  owners  of 
the  property  in  question,  but  subsequent  to  the  fire  had  par- 
titioned it  among  themselves  in  severalty.  The  debris  occa- 
sioned by  the  fire  covered  the  entire  premises,  including  the 
basement.  In  the  month  of  July,  1906,  the  owners  of  the 
property  called  for  bids  for  the  removal  of  the  debris  and 
clearance  of  the  lot.  The  Ransome  Construction  Company 
responded  with  a  written  bid  offering  to  do  the  work  within 
thirty  days,  and  submitting  two  alternative  propositions  as  to 
the  price.  One  of  these  was  an  offer  to  do  the  entire  work 
for  $16,076,  the  other  was  to  do  it  for  the  actual  cost  to  it 
plus  ten  per  cent  on  a  specified  scale  of  wages  for  labor.  A 
written  contract  was  finally  entered  into  between  the  owners 
and  the  contractor  on  July  27,  1906,  wherein  it  was  provided 
that  the  work  was  to  be  done  within  forty  days  of  the  date 
of  the  contract,  save  delays  caused  by  strikes,  accident,  and 
other  causes  beyond  the  control  of  the  parties,  and  was  to  be 
paid  for  upon  cost  charges,  plus  ten  per  cent  for  superin- 
tendence and  certain  other  items  specified  in  the  agreement, 
payment  for  the  work  done  during  the  preceding  week  to  be 
made  on  Monday  of  each  week,  while  it  was  in  progress,  upon 
statements  to  be  rendered  by  the  contractor  and  certified  by 
the  time-keeper  of  the  owners,  the  amount  of  said  weekly 
payments  to  cover  the  actual  cost  of  the  work  done  during 
the  preceding  week  plus  five  per  cent  of  the  amount  to  be 
added  for  superintendence,  etc.,  the  balance  of  five  per  cent 
of  these  latter  charges  to  be  paid  on  full  completion  of  the 
work.  It  was  provided  in  the  contract  that  in  case  of  any 
increase  in  wages  demanded  for  labor  above  the  amounts  speci- 
fied in  the  agreement  the  charges  of  the  contractor  should 
thereafter  be  based  upon  such  increased  cost  of  labor;  but 
that  if  the  owners  should  deem  such  increase  excessive  they 
should  have  the  privilege  of  refusing  to  accede  to  the  same 
and  of  stopping  all  further  work  upon  the  contract,  in  which 
case  they  should  immediately  pay  the  amount  in  full  due 
upon  the  contract  up  to  the  time  of  such  stoppage,  and  the 
contract  should  thereupon  cease.  There  was  a  further  agree- 
ment in  the  contract  **that  the  total  cost  of  the  work  .  .  . 
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Bhould  not  exceed  the  sum  of  $16,076  except  as  hereinabove 
specified.** 

The  contractor  began  work  under  this  agreement  on  July 
30,  1906.  On  August  6,  1906,  the  teamsters  demanded  an 
increase  in  wages  of  fifty  cents  a  day,  and  the  laborers  de- 
manded an  increase  of  twenty-five  cents  a  day.  The  con- 
tractor at  once  notified  the  owners  of  these  demands,  and  paid 
the  increase  demanded  until  August  10,  1906,  when  the  own- 
ers ordered  the  work  suspended,  and  notified  the  contractor 
that  they  did  not  approve  of  the  demands  of  the  teamsters  or 
laborers  and  were  unwilling  to  meet  such  demands  at  that 
time.  The  strike  of  teamsters  and  laborers  was  general 
throughout  the  city,  and  was  followed  by  conferences  between 
the  contractors  and  the  strikers  which  resulted  in  the  former 
yielding  to  the  latter 's  demands  for  increased  wages  after 
about  two  weeks  of  negotiation.  This  result  being  reported  to 
Mr.  Martin,  the  agent  of  the  owners,  he  wrote  on  August  23, 
1906,  a  letter  to  the  contractor  undertaking  to  state  what 
his  understanding  of  the  terms  upon  which  the  contractor 
would  resume  work  upon  the  premises  was  as  a  result  of  a 
recent  conversation  between  himself  and  the  contractor's 
officers,  in  which  the  proposed  increase  of  wages  and  conse- 
quent increase  in  the  fixed  cost  to  the  owners,  viz.,  the  sum 
of  $16,076,  were  discussed,  together  with  an  extension  of  time 
required  on  account  of  the  delay,  and  also  certain  other  mat- 
ters of  detail  connected  with  the  progress  of  the  work.  In 
this  first  letter  of  Mr.  Martin  he  requested  the  contractor  to 
confirm  his  understanding  of  the  various  matters  referred 
to  therein  as  soon  as  possible,  in  order  that  he  might  submit 
the  matter  to  the  owners  and  obtain  their  sanction  before 
giving  instruction  to  proceed  with  the  work.  The  contractor 
did  not  reply  to  this  letter  with  any  written  confirmation  of 
its  terms,  but  its  officers  responded  to  repeated  requests  on 
the  part  of  Mr.  Martin  for  such  confirmation  with  the  assur- 
ance that  a  written  confirmation  would  be  sent,  and  in  one 
instance  at  least  with  a  statement  that  it  had  been  sent.  Not 
having  received  such  confirmation  up  to  September  6,  1906, 
Mr.  Martin  wrote  another  letter  to  the  contractor  on  that 
date,  calling  its  attention  to  the  fact  that  he  had  on  several 
occasions  endeavored  to  ascertain  when  and  under  what  con- 
ditions it  would  resume  work,  and  restating  in  detail  the  sub- 
stance of  his  former  letter,  and  concluding  with  these  words: 
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''If  this  understanding  is  correct  kindly  confirm  the  same 
in  writing  as  soon  as  possible,  and  you  can  take  this  letter 
as  our  consent  to  proceed  with  the  operations,  these  terms 
being  satisfactory."  The  contractor  made  no  written  reply 
to  either  of  these  letters,  but  on  September  7,  1906,  resumed 
work  upon  the  property.  Prom  time  to  time  thereafter  Mr. 
Martin  and  Mr.  Wallis,  agents  of  the  owners,  requested  writ- 
ten confirmation  of  Mr.  Martin's  letters,  and  was  told  on  each 
occasion  that  a  letter  to  that  effect  would  be  or  even  had  been 
sent.  Between  September  7th  and  October  24th  the  work 
went  on.  Weekly  bills  for  progress  payments  according  to 
the  new  labor  schedule  were  presented,  and  these  were  regu- 
larly paid  up  to  October  5th,  during  which  time  the  con- 
tractor received  a  sum  in  excess  of  seven  thousand  dollars  on 
account  of  the  work  since  its  resumption.  During  the  period 
between  September  20th  and  October  18th  Mr.  Martin — who 
chiefiy  acted  for  the  owners  in  respect  of  this  matter — was 
absent  from  the  state;  but  shortly  after  his  return  and  on 
October  22d  he  caused  a  letter  to  be  written  to  the  contractor 
requesting  an  interview  with  its  officials  before  any  more  bills 
were  paid.  Mr.  Crummey,  representing  the  contractor,  called 
at  Mr.  Martin's  office  on  October  24th,  when  a  heated  inter- 
view ensued,  Mr.  Crummey  demanding  the  payment  of  the 
bills,  and  Mr.  Martin  insisting  upon  a  written  confirmation  of 
the  terms  of  the  contract  as  embodied  in  his  letters.  The 
result  of  this  conference  was  an  immediate  cessation  of  work 
by  the  contractor  and  the  later  institution  of  the  present 
action. 

The  first  and  the  controlling  proposition  presented  upon 
these  appeals  relates  to  the  construction  to  be  placed  upon  the 
written  contract  between  the  parties,  with  special  reference  to 
the  question  as  to  whether  it  provicles  by  its  terms  that  the 
contractor  shaU  complete  the  specified  work  for  a  price  within 
the  maximum  sum  of  $16,076,  or  such  further  sum  as  these 
figures  might  be  increased  by  acceding  to  labor  demands  for 
increased  wages.  On  the  part  of  the  respondent  it  is  earnestly 
contended  that  the  contract  is  not  susceptible  of  this  construc- 
tion for  the  reason  chiefiy  that  the  contractor,  in  the  per- 
formance of  its  portions  of  the  contract,  was  subject  to  the 
direction  of  the  agents  of  the  OAvners  in  certain  particulars, 
which  are  claimed  to  essentially  affect  the  amount  and  detail 
of  the  work  to  be  done  and  the  manner  of  doing  it,  and  to 
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also  affect  its  cost  and  the  time  within  which  it  was  to  be 
performed.  The  owners  on  the  other  hand  contend  that  the 
contract,  construed  in  the  light  of  the  circumstances  attend- 
ing its  creation,  clearly  contemplates  that  the  work  of  clear- 
ing the  premises  of  such  of  the  material  and  debris  as  the 
owners  should  direct  to  be  removed  was  to  be  completed  at 
a  cost  to  them  within  the  maximum  figure  stated  in  the  con- 
tract, which  amount  was  only  to  be  increased  to  an  extent 
necessitated  by  their  accession  to  demands  involving  the  in- 
creased cost  of  labor. 

We  are  constrained  to  adopt  this  latter  conclusion. 

The  admitted  facts  of  the  case  show  that  prior  to  the  mak- 
ing of  the  agreement  in  question  the  owners  advertised  for 
bids  for  the  removal  of  debris  and  clearing  of  the  lot  in  ques- 
tion, and  that  in  resjwnse  to  this  advertisement  the  plaintiflf 
in  this  action  presented  a  written  proposal,  embracing  the 
clearance  of  the  debris,  of  all  walls  to  the  sidewalk  level,  and 
the  removal  of  everything  to  the  basement  floor,  for  the  sum 
of  $16,076,  and  offering  to  do  the  work  within  thirty  days  of 
the  acceptance  of  its  bid.  There  was  also  an  alternative 
'  proposition  to  do  the  work  upon  a  specified  percentage  basis. 
The  contract  which  within  a  few  days  followed  this  bid  is 
the  one  under  construction  here.  It  enters  more  into  detail 
as  to  what  work  the  contractor  was  to  do,  and  leaves  with 
the  owners  of  the  property  a  certain  amount  of  discretion  in 
the  matter  of  directing  how  much  of  the  brick  and  iron  debris 
the  contractor  was  to  remove;  but  this  discretion  when  exer- 
cised could  clearly  have  had  no  other  effect  than  to  lessen 
rather  than  increase  the  amount  of  work  which  the  contractor 
was  to  perform  in  the  clearance  of  the  lot,  and  hence  cannot 
be  construed  as  changing  the  original  intent  of  the  parties 
that  the  work  of  clearing  the  lot  of  its  debris  was  to  be  com- 
pleted under  the  terms  of  the  contract  within  the  limiting 
specified  cost  to  the  owners.  The  fact  that  the  contract  also 
contained  substantially  the  alternative  proposition  submitted 
by  the  contractor  in  his  bid  can  only  be  construed  as  so  in- 
cluded for  the  purpose  of  giving  the  owners  the  benefit  of  a 
possible  completion  of  the  work  within  the  maximum  sum 
specified  in  the  contract,  and  expressly  therein  agreed  to  be 
the  amount  which  was  to  cover  the  total  cost  of  the  work 
except  as  the  same  might  be  increased  by  the  enforced  in- 
crease in  labor  charges.    Under  the  contract  as  thus  to  be 
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construed  the  work  of  clearance  began  and  continued  until 
interrupted  by  the  demands  of  the  teamsters  and  laborers 
for  an  increase  in  wages,  and  by  their  strike  to  enforce  such 
increase.  This  caused  a  cessation  of  the  work  for  about  a 
fortnight ;  but  this  was  regarded  by  neither  party  as  an  aban- 
donment of  the  contract.  When  the  labor  troubles  were  ad- 
justed upon  the  basis  of  a  specified  increase  in  wages  the  con- 
tractor notified  the  agent  of  the  owners  of  the  amount  of  such 
increase,  and  desired  to  learn  the  wishes  of  the  owners  as  to 
resumption  of  the  work.  A  few  days  thereafter  Mr.  Martin 
wrote  the  contractor  his  first  letter  above  referred  to,  stat- 
ing his  understanding  of  what  the  increase  in  labor  charges 
was  to  be,  and  also  undertaking  to  set  forth  his  interpretation 
of  the  terms  of  the  contract  with  respect  to  the  effect  of  such 
increase  upon  the  total  contract  price  for  the  completion  of 
the  work.  Not  receiving  a  written  reply  to  this  letter  Mr. 
Martin  about  two  weeks  later  wrote  another  letter  to  the  con- 
tractor, repeating  the  interpretation  of  the  contract  as  set 
forth  in  his  former  letter,  and  requesting  a  written  confirma- 
tion of  the  correctness  of  such  interpretation.  This  latter 
letter  informed  the  contractor  that  it  was  to  constitute  the 
owners'  consent  to  the  resumption  of  the  work  upon  its  speci- 
fied terms.  The  contractor  did  not  respond  with  the  required 
confirmation  in  writing  but  he  at  once  resumed  work  upon 
the  property.  The  appellants  herein  lay  too  much  stress 
upon  the  necessity  of  a  confirmation  in  writing  of  Mr.  Mar- 
tin's two  letters.  The  conduct  of  the  contractor  in  assuring 
Mr.  Martin  that  such  confirmation  would  be  forthcoming, 
coupled  with  its  prompt  renewal  of  the  work  upon  receipt  of 
his  last  letter,  would  in  our  opinion  amount  in  effect  to  such 
confirmation  of  Mr.  Martin 's  interpretation  of  the  contract  if 
such  were  requisite;  but  since  his  interpretation  of  the  con- 
tract as  to  the  maximum  cost  to  the  owners  of  completing  the 
specified  work  was  in  accord  with  our  construction  of  the 
original  agreement  between  the  parties  it  was  sufficient  for 
the  contractor  to  resume  the  work  upon  receipt  of  Mr.  Mar- 
tin's letter  to  constitute  an  acceptance  of  its  terms.  Having 
recommenced  the  work  upon  the  property  in  response  to  the 
owners'  directions  so  to  do,  both  parties  were  bound  to  live 
up  to  the  letter  and  spirit  of  their  original  agreement,  as 
modified  by  the  accepted  increase  in  the  cost  of  labor.  Dur- 
ing the  period  between  September  7  and  October  24,  1906,  the 
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contractor  went  ahead  with  the  work,  and  regularly  rendered 
weekly  bills  to  the  owners  in  accordance  with  the  terms  of 
the  contract  but  upon  the  basis  of  the  increased  cost  of  labor. 
These  bills  were  regularly  paid  up  to  October  8th;  but  the 
bills  rendered  upon  that  date  and  for  the  two  following  weeks 
were  not  paid.  The  total  amount  paid  the  contractor  from 
the  inception  of  the  work  up  to  and  including  October  1, 
1906,  amounted  to  $9,548.36.  The  bills  presented  for  the 
three  weeks'  work  thereafter  amounted  to  $7,265.25.  These 
two  amounts  of  payments  made  and  due  upon  the  work  since 
its  inception  aggregated  on  October  22,  1906,  the  sum  of 
$16,813.61,  a  sum  considerably  in  excess  of  that  originally 
contemplated  and  agreed  to  between  the  parties  as  the  entire 
cost  of  the  completed  work,  and  a  sum  also  perilously  near 
the  total  sum  to  be  paid  under  the  contract  upon  the  basis  of 
the  increase  in  the  cost  of  labor,  which  increase,  according 
to  the  findings  of  the  court,  would  up  to  that  date  have 
amounted  to  $1,153.09.  Upon  any  view  of  the  evidence  be- 
fore us  the  work  was  still  far  from  completion;  and  it  was 
both  natural  and  proper  that  the  owners  of  the  property 
should  insist  upon  a  conference  with  the  contractor  before 
the  payment  of  bills  which  would  thus  almost  exceed  the  total 
allowance  for  the  completed  work  while  said  work  was  but 
little  more  than  half  completed.  Such  a  conference  was  re- 
quested and  held  between  the  officials  of  the  contractor  and 
the  agents  of  the  owners  on  October  24,  1906,  by  which  date 
the  claims  of  the  contractor  had  been  still  further  increased 
by  approximately  two  thousand  dollars.  The  evidence  is 
somewhat  conflicting  as  to  what  occurred  at  this  conference; 
but  the  proofs  are  practically  undisputed  that  the  owners 
then  and  there  offered  to  pay  the  back  bills  of  the  contractor 
to  date,  conditioned  upon  the  latter  *s  acceptance  of  the  own- 
ers' interpretation  of  the  terms  of  the  original  contract  as 
embodied  in  the  letters  of  Martin;  and  that  the  representa- 
tives of  the  contractor  at  that  conference  not  only  refused  to 
do  this  but  expressly  asserted  that  said  contract  was  no  longer 
in  effect.  This  asseveration  was  in  exact  accord  with  a  letter 
of  the  contractor  to  the  owners  under  date  of  September  26, 
1906,  which  amounted  to  a  substantial  repudiation  of  the  con- 
tract, and  which,  while  written  and  signed  by  its  officials,  was 
never  delivered  to  the  owners,  and  only  came  to  light  upon 
the  trial  of  the  case.    The  undisputed  proofs  are  further  to 
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the  effect  that  the  contractor  did  on  that  day  or  the  following 
day  cease  and  never  thereafter  resumed  work  upon  the  prem- 
ises. The  undisputed  evidence  also  discloses  that  the  owners 
some  time  later  completed  the  work  of  clearing  the  lot  at  a 
cost  in  excess  of  ten  thousand  dollars.  Notwithstanding  these 
facts  the  trial  court  has  found  that  the  contractor  did  not  on 
October  24,  1906,  repudiate  the  contract  under  which  the 
work  had  thus  far  proceeded. 

Upon  the  foregoing  state  of  the  evidence  we  are  of  the  opin- 
ion that  this  finding  of  the  trial  court  cannot  be  sustained; 
and  for  a  like  reason  we  are  satisfied  that  the  conclusion  of 
the  trial  court  that  the  defendants'  qualified  refusal  to  pay 
any  more  of  the  plaintiff's  bills  on  October  24, 1906,  amounted 
to  an  actionable  breach  of  the  agreement  upon  their  part  is 
not  justified  by  the  proofs  in  the  case. 

It  follows  from  these  conclusions  that  the  plaintiff  was  not 
entitled  to  begin  and  maintain  an  action  upon  quantum 
meruit  at  the  time  this  suit  was  instituted. 

This  view  obviates  the  necessity  of  a  consideration  of  the 
asserted  errors  of  law  committed  by  the  trial  court  during  the 
trial  of  the  action,  and  also  insisted  upon  by  the  defendants 
upon  these  appeals. 

The  judgment  and  order  are  reversed, 

Beasly,  J.,  pro  tern.,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  September  24,  1917,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  October  18,  1917. 
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[ay.  No.  2129.    Fiwt  Appellate  Distriet— Augnrt  27,  1917.] 

HJALMAB    A.    JANSSON,    Appellant,    v.     NATIONAL 
STEAMSHIP  COMPANY  (a  Corporation),  Respondent. 

Nrw  TwAir— Nonca  of  Intention — Running  of  Time  for  Piling- 
Actual  Knowledgs  of  Entry  of  Judgment— Insupticiknt  Notice. 
Under  sectioD  659  of  the  Code  of  Civil  Procedure  providing  that 
notice  of  intention  to  move  for  new  trial  mnst  be  filed  within  ten 
dajB  after  notice  of  entry  ot  judgment,  actual  knowledge  of  entry 
Ib  not  sufficient  to  start  the  time  running  within  which  notice  of  in- 
tention to  move  for  a  new  trial  must  be  filed,  and  unleae  facta 
appear  of  record  which  constitute  a  waiver  thereof  the  written  notice 
required  by  the  section  must  be  given. 

Id. — Stipulation  Correcting  Cost  Bill— Notice  of  Entry  of  Judq- 
iiENT— Absence  of  Waiver. — ^A  stipulation  entered  into  between 
counsel  permitting  a  correction  to  be  made  in  the  memorandum  of 
costs  and  disbursemente  is  not  a  waiver  of  the  written  notice  of  en« 
try  of  judgment  required  by  section  659  of  the  Code  of  Civil 
Procedure. 

Id. — Notice  of  Assignment  of  Part  of  Judgment — Insufficient 
Notice  of  Entry. — ^A  notice  of  assignment  to  plaintiff's  attorney  of 
a  portion  of  a  judgment,  served  on  defendant,  signed  by  plaintiff, 
and  not  by  his  attorney,  ia  not  sufficient  notice  of  entry  of  judgment 
under  section  659  of  the  Code  of  Civil  Procedure. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  striking  a  notice  of  intention 
to  move  for  a  new  trial  from  the  files  of  the  court.  John 
Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  courL 

W.  C.  Cavitt,  for  Appellant 

Chickering  &  Gregory,  for  Respondent. 

KERRIGAN,  J.— This  is  an  appeal  by  the  plaintiff  from 
an  order  denying  his  motion  to  strike  from  the  files  of  the 
court  a  notice  of  intention  to  move  for  a  new  trial  served  and 
filed  by  defendant,  plaintiff's  motion  being  grounded  upon 
the  contention  that  the  notice  was  not  served  or  filed  within 
the  time  provided  by  section  659  of  the  Code  of  Civil  Pro- 
cedure as  it  read  at  the  time  the  motion  was  made. 
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As  the  result  of  the  trial  herein  the  plaintiflE  recovered  a 
verdict  against  the  defendant  on  or  about  the  third  day  of 
February,  1915,  for  the  sum  of  three  thousand  dollars. 
Thereafter,  to  wit,  on  the  fifth  day  of  February,  1915,  a  paper 
was  served  upon  the  defendant  which,  after  reciting  that  for 
a  valuable  consideration  received  the  plaintiff  assigned  to  his 
counsel,  Mr.  W.  C.  Cavitt,  an  undivided  one-half  interest  in 
the  judgment  herein,  also  stated  that  "said  judgment  was 
entered  on  the  4th  day  of  February,  1915,  in  Judgment  Book 
48  at  page  125  in  the  office  of  the  County  Clerk  of  the  City 
and  County  of  San  Francisco.  Dated  February  5th,  1915. 
(Signed)  Hjalmar  A.  Jansson."  Thereafter  and  on  the 
sixth  day  of  February,  1915,  plaintiff  served  and  filed  a 
memorandum  of  his  costs  and  disbursements  incurred  in  the 
action.  Two  days  later  the  respective  attorneys  of  the  par- 
ties entered  into  a  written  stipulation  which  provided  for  a 
correction  in  the  memorandum  of  costs,  and  which  was  filed 
with  the  clerk  of  the  court  on  February  10,  1915.  On  the 
24th  of  the  same  month  the  defendant  served  and  filed  a 
notice  of  intention  to  move  for  a  new  trial,  which  is  the  notice 
that  plaintiff  sought  to  have  stricken  from  the  files.  The 
motion  being  denied,  plaintiff  takes  this  appeal. 

Section  659  of  the  Code  of  Civil  Procedure,  so  far  as  it  re- 
lates to  the  matter  in  hand,  provided  at  the  time  of  the  filing 
of  said  notice  that  the  party  intending  to  move  for  a  new  trial 
must  within  ten  days  after  receiving  notice  of  the  entry  of 
judgment  file  with  the  clerk  and  serve  upon  the  adverse  party 
notice  of  his  intention. 

It  is  claimed  by  the  plaintiff  that  the  stipulation  above  men- 
tioned correcting  the  memorandum  of  costs  and  disburse- 
ments, and  the  notice  of  assignment  of  a  portion  of  the  judg- 
ment referring  as  it  does  to  its  entry,  must  be  regarded  as 
written  notice  of  the  entry  of  judgment  suflBcient  to  set  in 
motion  the  time  within  which  defendant  was  required  to 
serve  and  file  its  notice  of  intention  to  move  for  a  new  trial. 

There  is  no  doubt  that  where,  under  the  various  provisions 
of  the  code,  notice  of  a  fact  is  required  to  be  given,  written 
notice  is  usually  intended.  (Code  Civ.  Proc,  sec.  1010.)  It 
is  also  true  that  in  the  case  of  the  entry  of  judgment  actual 
knowledge  of  such  entry  is  never  sufficient  to  start  the  time 
running  within  which  notice  of  intention  to  move  for  a  now 
trial  must  be  filed;  and  that  unless  facts  appear  of  record 
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which  constitute  a  waiver  thereof  the  written  notice  required 
by  section  659  must  be  given.  {Fomi  v.  YoeU,  99  Cal.  173, 
[33  Pac.  887] ;  Gardner  v.  Stare,  135  Cal.  118,  [67  Pac.  5] ; 
Hughes  Mfg,  cfe  £.  Co.  v.  Elliott,  167  Cal.  494,  [140  Pac.  17].) 
"The  rule  would  therefore  seem  to  be  that  written  notice  of 
filing  of  decision  is  in  all  cases  required,  unless  waived  by 
facts  appearing  in  the  records,  files  or  minutes  of  the  court, 
and  it  follows  that  actual  notice  or  knowledge,  other  than  by 
written  notice,  is  insufficient  in  any  case  unless  it  appears 
from  facts  thus  evidenced  that  written  notice  was  waived." 
{Mallory  v.  See,  129  Cal.  356,  [61  Pac.  1123].) 

A  motion  in  court  or  other  proceeding  by  a  party  with 
reference  to  a  decision,  which  presupposes  his  knowledge 
that  it  has  been  made,  and  by  which  he  seeks  to  protect  his 
own  interest  against  the  other  party,  would  be  regarded  as 
a  waiver  of  his  right  to  require  written  notice  of  the  decision. 
An  application  for  a  stay  of  execution,  it  has  been  held,  con- 
stitutes a  waiver  of  such  written  notice,  for  the  reason  that 
the  motion  is  based  upon  the  fact  that  the  decision  had  been 
rendered.  In  other  words,  the  moving  party  obtained  relief 
from  the  court  which  could  only  have  been  granted  in  view 
of  the  fact  that  the  judgment  had  been  rendered.  (Oardner 
V.  Stare,  135  Cal.  118,  [67  Pac.  5].) 

In  Forni  v.  Yoell,  supra,  no  written  notice  of  decision  ap- 
pears to  have  been  given  by  the  prevailing  party  (the  plain- 
tiff) but  the  defendant  filed  a  notice  of  intention  to  move  for 
a  new  trial.  This  notice  was  served  and  filed  more  than  ten 
days  after  the  denial  of  a  motion  made  by  defendant  to  dis- 
miss the  action  upon  the  ground  that  *'the  findings  and  deci- 
sion of  the  court  upon  final  submission  of  this  action  were 
filed  February  27,  1890,  and  the  party  plaintiff  thereby  en- 
titled to  judgment  has  ever  since  neglected  to  demand  and 
have  the  same  entered  for  more  than  six  months  since  the 
filing  of  said  findings  and  decision.*'  In  that  case  it  was  held 
that  the  defendant,  having  based  a  motion  on  the  fact  that  a 
decision  had  been  rendered  in  the  case,  must  have  been 
deemed  to  have  thereby  waived  written  notice  of  the  decision 
provided  for  in  section  659  of  the  Code  of  Civil  Procedure. 

As  to  the  stipulation  in  reference  to  the  cost  bill,  we  are 
unable  to  see  how  the  defendant's  action  in  entering  into  it 
can  be  regarded  as  a  waiver  of  his  right  to  receive  written 
notice  of  the  entry  of  the  judgment.     The  stipulation  does 
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not  even  contemplate  that  the  judgment  had  been  entered, 
and  no  relief  was  obtained  by  defendant  which  was  neces- 
sarily based  upon  the  theory  that  such  entry  had  been  made. 
The  stipulation,  we  think,  did  not  constitute  a  waiver  of 
notice  of  the  entry  of  judgment  required  by  the  section  of 
the  code  above  referred  to. 

It  is  the  further  contention  of  the  appellant  that  the  writ- 
ten notice  required  by  this  section  was  in  fact  given,  this 
contention  being  based  upon  the  fact  that  the  notice  of  as- 
signment of  a  portion  of  the  judgment  served  by  plaintiff 
upon  the  defendant  containing,  as  it  does,  a  reference  to  the 
entry  of  the  judgment,  must  be  held  to  constitute  the  written 
notice  thereof  contemplated  by  the  section  referred  to. 

It  will  be  observed  that  this  notice  was  not  signed  by  the 
attorney  of  record  for  the  plaintiff  but  by  the  plaintiff  him- 
self. Apparently  it  was  designed  and  purported  only  to  give 
notice  to  the  defendant  that  an  interest  in  the  judgment  had 
been  assigned  to  plaintiff's  counsel.  But,  as  was  said  by  the 
learned  judge  of  the  trial  court  in  passing  upon  this  question, 
"Even  assuming  that  such  paper  was  intended  to  apprise 
defendant's  counsel  of  the  fact  and  date  of  the  entry  of  judg- 
ment herein,  it  was  wholly  inoperative  for  that  purpose. 
Where  an  attorney  is  retained  in  an  action  to  represent  a 
party  litigant,  all  statutory  notices  and  legal  proceedings 
therein  must  be  signed  or  inaugurated  by  the  attorney  of 
record  alone.  If  in  this  instance  a  notice  of  intention  to  move 
for  a  new  trial  had  been  signed  by  the  defendant  corporation, 
or,  if  such  notice  had  been  signed  by  the  attorney  of  record 
for  the  defendant  herein,  but  had  been  served  upon  the  plain- 
tiff Jansson  personally,  the  motion  thus  attempted  to  be  in- 
augurated would  be  unavailing,  and  would  be  dismissed  upon 
motion  of  the  adverse  party.  From  which  it  would  seem  to 
conclusively  follow  that  a  notice  necessary  to  start  the  statu- 
tory period  of  time  wherein  the  adverse  party  must  institute 
a  legal  proceeding,  must  be  signed  by  the  attorney  of  record 
for  the  party  on  whose  behalf  such  notice  was  given." 

For  the  reasons  given  the  order  appealed  from  is  aflSrmed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 
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[ar.  No.  2217.    Pirrt  Appellate  Distriet— Augost  27,  1917.] 

MARY  C.  WISSMAN,  Petitioner,  v.  GEORGE  H. 
CABANISS,  Judge  of  the  Superior  Court,  etc.,  Respond- 
ent. 

Husband  and  Wife — Progeedinq  Between  Parties — ^Lackot  FmtsoNAL 
Service — ^Property  Rights. — In  a  proceeding  between  a  husband 
and  wife,  where  the  latter  was  not  personallj-  served  with  process, 
the  decree  was  entirely  ineffectual  to  decide  any  property  rights  be- 
tweeui  the  partiea. 

Id. — Subsequent  Action  Between  Parties — Deposition — Direction  to 
Answer  Questions — Jurisdiction  of  Court. — ^In  a  subsequent  ac- 
tion brought  by  the  wife  to  have  the  property  rights  of  herself  and 
husband  determined^  the  wife  has  the  right  to  cause  the  deposition 
of  the  defendant  to  be  taken  and  to  have  questione  answered  by  him 
which  are  pertinent  to  the  isenes,  and  the  court  cannot  oust  itself  of 
jurisdiction  to  direct  the  answering  of  such  questions  by  an  errone- 
ous view  that  the  property  rights  had  been  determined  in  the  first 
proceeding. 

APPLICATION  for  a  Writ  of  Mandate  originally  made  to 
the  District  Court  of  Appeal  for  the  First  Appellate  District 
to  compel  the  Superior  Court  to  direct  the  answering  of  ques- 
tions upon  a  deposition. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Haven  &  Athearn,  for  Petitioner. 

H.  G.  W.  Dinkelspiel,  and  Frank  W.  Hooper,  for  Respond- 
ent. 

THE  COURT.— Petition  for  writ  of  mandate. 

The  court  is  of  the  opinion  that  this  writ  should  issue.  As 
to  the  effect  of  the  decree  in  the  former  proceeding,  we  are 
of  the  opinion  that  it  was  entirely  ineffectual  to  decide  any 
properi;y  rights  between  the  husband  and  wife  by  reason  of 
the  fact  that  the  wife  was  not  personally  served  with  process. 
In  that  proceeding  the  court  was  without  jurisdiction  to 
determine  the  question  of  properi;y  rights  in  the  absence  of 
personal  service.  That  being  so,  the  wife  had  a  right  to  bring 
the  action  out  of  which  this  proceeding  arose,  and  she  had 
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the  statutory  right  in  preparing  for  the  trial  of  that  action 
to  cause  the  deposition  of  the  defendant  to  be  taken.  At  the 
taking  of  that  deposition  she  asked  questions  which  were  per- 
tinent to  the  issues  raised  in  the  case  and  to  be  tried  therein; 
she  had  a  right  to  have  those  questions  answered,  and  in  case 
the  witness  refused  to  answer  she  had  a  right  to  the  direction 
of  the  superior  court  that  the  question  should  be  answered. 
A  refusal  on  the  part  of  the  superior  court  to  exercise  its 
power  in  aid  of  that  right  amounted  to  a  denial  of  justice  to 
her  to  the  extent  that  it  deprived  her  of  the  statutory  right 
which  she  had  to  prepare  for  trial  by  the  taking  of  this  depo- 
sition. The  court  could  not  oust  itself  of  jurisdiction  to 
direct  the  witness  to  answer  a  question  which  was  pertinent 
to  the  issues  raised  by  the  pleadings  by  holding — as  we  think 
clearly  against  the  law — that  in  the  former  action  the  ques- 
tion of  property  rights  had  been  determined.  That  matter 
seems  to  us  so  clear  that  we  are  of  the  opinion  that  the  court 
in  this  present  matter  had  no  discretion  to  refuse  the  order 
which  the  plaintiff  sought  to  compel  the  witness  to  answer, 
and  that  its  refusal  amounted  to  the  ousting  of  itself  from 
jurisdiction  in  the  matter,  and  hence  was  the  proper  subject 
of  a  writ  of  mandate.     The  writ  will  issue  as  prayed  for. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  September  26,  1917,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  October  25,  1917. 


[ay.  No.  2213.    First  Appellate  DiBtriet.— Augast  27,  1917.] 

NORTH  PACIFIC  STEAMSHIP  COMPANY,  Petitioner,  v. 
INDUSTRIAL  ACCIDENT  COMMISSION  et  al.,  Re- 
spondents; WILLIAM  T.  SOLEY,  Applicant. 

Workmen's  Compensation  Act — Review  of  Award — Statute  of  Limi- 
tations.— A  writ  of  review  directed  to  the  Industrial  Accident  Com- 
mission must  be  dismissed  where  the  petition  for  the  writ  was  not 
made  within  the  thirty  days  after  the  award  of  the  commission  as 
prescribed  by  the  statute,  regardless  of  the  fact  that  the  award  shows 
on  Us  face  that  it  was  beyond  and  in  excess  of  the  jnriadiction  of 
the  commission. 


Digitized  by 


Google 


Aug.  1917.]  In  be  Kostriken.  489 

APPLICATION  for  a  Writ  of  Review  originally  made  to 
the  District  Court  of  Appeal  for  the  First  Appellate  District 
to  annul  an  award  of  the  Industrial  Accident  Commission. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Glensor  &  Clewe,  for  Petitioner. 

Christopher  M.  Bradley,  for  Bespondenta. 

Herbert  N.  Ellis,  for  Applicant 

THE  COURT.— Conceding  that  the  record  upon  this  ap- 
plication for  a  writ  of  review  directed  to  the  Industrial  Acci- 
dent Commission  shows  that  the  award  of  the  commission  on 
its  face  was  beyond  and  in  excess  of  the  jurisdiction  of  the 
commission,  nevertheless  it  also  appears  that  the  petition  for 
the  writ  to  this  court  was  not  made  within  the  thirty  days 
after  the  award  of  the  commission  as  prescribed  by  the  stat- 
ute. That  statute,  we  think,  must  be  regarded  as  a  statute 
of  limitations  in  so  far  as  the  right  of  the  petitioner  to  apply 
for  the  writ  is  concerned,  and  the  application  has  not  been 
made  within  the  statutory  time.  We  are  compelled,  there- 
fore, to  dismiss  the  writ,  and  that  will  be  the  order. 


[Grim.  No.  703.    First  AppeUata  Diatriot— Augoat  28,  1917.] 

In  the  Matter  of  the  Application  of  WILLIAM  KOSTRI- 
KEN  for  a  Writ  of  Habeas  Corpus. 

Habeas  Corpus — Commitment  for  Rape — iNSUFrioiSNcr  or  Complaint 
AND  Evidence. — Where  upon  the  hearing  for  a  writ  of  habeas  corpus 
the  return  shows  that  the  petitioner  was  charged  with  and  held  to 
answer  for  the  crime  of  rape  upon  evidence  which  in  part  shows  that 
at  the  time  of  the  alleged  commission  of  the  offense  the  prosecutrix, 
a  minor,  under  the  age  of  fifteen  years,  was  the  wife  of  the  peti- 
tioner, and  that  the  complaint  filed  with  the  committing  magistrate 
does  not  allege  that  the  prosecutrix  was  not  the  wife  of  the  peti- 
tioner at  the  time  of  the  commission  of  the  alleged  rape,  the  peti- 
tioner is  entitled  to  his  discharge,  as  neither  the  complaint  nor  the 
evidence  shows  the  commiteion  of  an  offense. 
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APPLICATION  for  a  Writ  of  Habeas  Corpus  originally 
made  to  the  District  Court  of  Appeal  for  the  First  Appellate 
District. 

The  facts  are  stated  in  the  opinion  of  the  court 

Ambrose  Gherini,  and  J.  Edwin  Lyons,  for  Petitioner. 

Chas.  M.  Pickert,  District  Attorney,  A.  L.  O'Qrady, 
Deputy  District  Attorney,  and  John  S.  Harloe,  for  Re- 
spondents. 

THE  COURT.— Upon  this  hearing  for  a  writ  of  habeas 
corpus  the  return  to  the  writ  previously  issued  shows  that 
the  petitioner  was  charged  with  and  held  to  answer  for  the 
crime  of  rape  upon  evidence  which  in  part  shows  that  at  the 
time  of  the  alleged  commission  of  the  offense  the  prosecutrix, 
a  minor  under  the  age  of  fifteen  years,  was  the  wife  of  the 
petitioner;  the  return  further  shows  that  the  complaint  filed 
with  the  committing  magistrate  does  not  allege  that  the  prose- 
cutrix was  not  the  wife  of  the  petitioner  at  the  time  of  the 
commission  of  the  alleged  rape.  It  follows  that  neither  the 
complaint  nor  the  evidence  show  the  commission  of  an  oflfense 
against  the  penal  laws  of  the  state;  therefore  the  writ  is 
granted  and  the  petitioner  ordered  discharged  from  custody. 


tav.  No.  2131.    First  AppeUate  Birtrict.— August  2S,  1917.] 

JOANNA   M.   DRISCOLL   et   al.,   Respondents,   v.   J.   S. 
MYERS,  Appellant. 

Landlobd  and  Tenant— XJnulwpul  Detainer — ^Abatement  o»  Bbntal 
— Natuee  of  Agreement. — ^In  this  action  in  unlawful  detainer,  it  it 
held  that  the  findings  are  supported  bj  the  evidence  that  the  written 
agreement  to  repay  the  lessee  a  portion  of  the  rent,  as  it  was  paid, 
on  account  of  unsettled  business  conditions,  was  not  a  modification 
of  the  lease,  as  contended  by  defendant,  but  was  a  temporazy  agree- 
ment. 

Id. — Improvement  o»  Premises  —  Indemnification  o»  Lessee  —  XTw- 
AVAILABLE  DEFENSE. — An  agreement  by  a  lessor  to  indemnify  a  lessee 
for  any  loss  which  might  accrue  to  him  during  the  term  as  ths 
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result  of  his  improvement  of  tbe  demised  premises  cannot  be  availed 
of  as  a  defend  in  an  unlawful  detainer  action,  as  the  loss  cannot  be 
determined  until  the  expiration  of  the  term. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County,  and  from  an  order  denying  a  new  trial. 
Everett  J.  Brown,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  B.  Oriffith,  L.  D.  Manning,  and  Gibson  &  Woolner,  for 
Appellant. 

Neal  Power,  Snook  &  Church,  and  J.  C.  Flannery,  for 
Respondents. 

LENNON,  P.  J. — ^In  this  action  of  unlawful  detainer  the 
plaintiflEs  had  judgment  from  which  the  defendant  appeals. 
The  action  was  defended  upon  the  theory  that  the  defendant 
was  holding  under  an  alleged  modification  of  the  original 
lease,  and  that  he  was  not  in  default  of  the  terms  thereof. 

Briefly  stated,  the  facts  of  the  case  are  these :  On  October 
15,  1906,  one  McFadden,  plaintiffs'  predecessor  in  interest, 
as  lessor,  and  J.  S.  Myers,  the  defendant,  as  lessee,  entered 
into  a  written  lease  of  certain  real  property  for  a  term  of 
fifteen  years,  commencing  January  1,  1907,  and  ending 
December  31,  1921.  At  the  time  of  the  execution  of  the 
lease,  the  demised  premises  consisted  of  an  unimproved  lot  of 
land  in  the  city  of  Oakland  for  which  graduated  rentals  were 
provided  to  be  paid  in  increasing  amounts  as  follows:  "$100 
per  month  for  each  of  the  first  thirty  months ;  $120  per  month 
for  each  of  the  second  thirty  months;  $160  per  month  for 
each  of  the  third  thirty  months;  $225  per  month  for  each 
of  the  fourth  thirty  months ;  $260  per  month  for  each  of  the 
fifth  thirty  months,  and  $275  per  month  for  each  of  the  sixth 
and  last  thirty  months  thereof."  There  was  no  agreement  or 
obligation  on  the  part  of  the  lessee  to  improve  the  lot,  but  the 
lease  in  terms  provided  "that  said  lessee  .  .  .  agrees  that  all 
buildings  and  improvements  that  may  be  erected  or  put  upon 
said  premises  shall  be  at  his  own  cost  and  expense,  and  shall 
thenceforth  remain  thereon  as  an  inseparable  part  of  said 
premises  and  kept  by  him  generally  in  repair,  and  shall  con- 
tinue and  be  the  property  of  said  lessor  upon  the  determina- 
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tion  of  this  lease."  The  lessor  McPadden  died  testate  Au- 
gust 5,  1911,  and  plaintiff,  Thomas  A.  DriscoU,  was  appointed 
and  qualified  as  executor  of  his  estate.  On  July  9,  1912,  the 
demised  premises  were  distributed  to  plaintiffs  by  a  decree 
duly  made  and  entered  in  the  estate  of  McFadden. 

It  appears  that  on  August  2,  1909,  McFadden  executed  to 
the  defendant  the  following  writing,  which,  it  is  contended, 
constituted  the  alleged  modification  of  the  lease: 

"August  2,  1909. 

**Mr.  J.  S.  Myers:  I  think  that  this  memorandum  will  be 
satisfactory  to  you  for  the  time  being  in  reference  to  the  lease 
made  by  myself  and  you  on  the  property  on  the  northwest 
comer  of  Grove  and  22nd  streets,  Oakland,  California.  I 
realize  that  this  lease  was  entered  into  at  a  time  when  busi- 
ness  conditions  and  rental  values  were  more  prosperous  than 
at  present.  I  do  not  care  to  make  permanent  changes  in 
reference  to  the  lease  at  this  time;  but  if  you  will  send  the 
rent  each  month  according  to  the  terms  of  the  lease,  I  will 
call  upon  you  every  two  or  three  months  and  will  examine 
the  account  and  make  up  and  pay  you  an  amount  which  will 
be  equal  to  one-third  of  the  total  income  on  the  property, 
until  such  time  as  conditions  become  more  settled  as  to  per- 
manent rental  values.  It  is  my  intention,  and  I  agree,  that 
during  the  life  of  said  lease,  you  shall  not  lose  more  than  ap- 
proximately one-third  of  the  cost  of  the  improvements,  re- 
pairs, and  necessary  expenses. 

"(Signed)     B.  McFadden. 

*'This  agreement  is  satisfactory  and  I  agree  to  the  same. 

•*  (Signed)     J.  S.  Myers." 

The  defendant  regularly  paid  McFadden  the  rental  re- 
served in  the  lease,  save  during  a  period  of  thirteen  months, 
commencing  October  1,  1909,  and  ending  October  1,  1910. 
During  this  period  the  defendant  paid  one  hundred  dollars 
per  month  instead  of  $120  per  month,  as  called  for  by  the 
lease.  Upon  the  termination  of  this  period,  the  defendant 
resumed  the  payment  of  the  rental  in  the  amounts  reserved 
in  the  lease,  and  continued  to  pay  the  same  up  to  and  includ- 
ing the  month  of  December,  1913.  Since  then  the  defendant 
has  failed  and  refused  to  pay  any  rental  at  all  upon  the 
ground  that  if  an  accounting  were  had  pursuant  to  the  terms 
of  the  alleged  modification  of  the  lease,  it  would  be  found 
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that  the  defendant  was  not  in  default,  and  that  the  plaintiflfs 
were  indebted  to  him. 

The  trial  court  found,  among  other  things,  that  the  writ- 
ing in  question  was  not  executed  as,  and  was  never  intended 
by  the  parties  thereto  to  be,  a  modification  of  the  lease,  and 
that  the  abatement  of  the  rental  reserved  therein  to  the  ex- 
tent of  $20  per  month  from  October  1,  1909,  to  October  1, 
1910,  was  not  made  by  McFadden  under  and  pursuant  to  the 
terms  of  the  alleged  modification. 

These  findings  are  assailed  upon  the  ground  that  they  are 
not  supported  by  the  evidence.  This  is  the  only  question 
necessary  to  be  considered,  for  if,  as  we  are  convinced,  the 
evidence  supports  these  findings,  they  in  turn  will  alone 
suffice  to  support  the  judgment,  and  therefore  we  need  not 
determine  the  remaining  question  as  to  whether  or  not  the 
further  finding  of  the  trial  court  that  there  was  no  considera- 
tion for  the  alleged  modification  is  supported  by  the  evidence. 

That  the  abatement  of  the  rent  was  not  made  because  of 
the  alleged  modification  of  the  lease  is  evidenced  in  part  by 
the  undisputed  fact  revealed  by  the  evidence  that  no  abate- 
ment of  the  rent  immediately  followed  its  execution,  and 
that  none  was  allowed  until  October  1,  1909,  which  was  some 
two  months  subsequent  to  its  execution. 

That  the  abatement  of  the  rent  was  the  result  of  an  under- 
standing apart  from  the  execution  of  the  alleged  modification 
is  fairly  inferable  from  the  further  fact  that  on  November 
16,  1909,  which  was  just  about  two  weeks  subsequent  to  the 
first  abatement  of  the  rent,  the  defendant  in  a  letter  written 
by  him  to  McFadden  said :  *'I  want  to  thank  you  very  kindly 
for  the  consideration  you  have  shown  in  the  adjustment  of 
the  rent,  and  I  assure  you  that  I  intend  to  treat  you  fairly 
and  justly.  In  making  this  lease  I  simply  overbid  the  value 
of  the  land  when  conditions  were  booming,  I  expect  to  lose 
pretty  heavily,  but  that  is  no  fault  of  yours." 

Added  to  this,  the  record  shows  the  admitted  fact  that  after 
the  expiration  of  the  thirteen  months,  during  which  the  rent 
was  abated,  and  up  to  and  including  December  31,  1913,  the 
defendant  resumed  payment  of  the  rent  in  the  several 
amounts  reserved  in  the  lease,  and  this  fact  tends  most 
strongly  to  negative  the  idea  that  the  abatement  of  the  rent 
was  anything  more  than  a  more  temporary  adjustment,  and 
fortifies  the  conclusion  that  it  was  not  made  and  allowed  pur- 
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suant  to  any  agreement  or  understanding  of  the  parties 
embodied  in  the  alleged  modification  of  the  lease. 

Upon  its  face  the  writing  in  question  shows  affirmatively 
that  it  was  never  executed  as,  or  intended  to  be,  a  permanent 
modification  of  the  lease,  for  it  is  expressly  declared  therein 
that  McPadden  did  not  at  that  time  "make  any  permanent 
changes  in  reference  to  the  lease." 

Moreover,  there  is  the  testimony  of  defendant  to  the  fact 
that  neither  he  nor  McFadden  ever  construed  and  considered 
the  writing  in  question  to  be  a  permanent  modification  of  the 
lease.  Indeed,  he  could  not  say  otherwise  in  the  face  of  the 
undisputed  fact  that  at  all  times  subsequent  to  the  execution 
of  the  alleged  modification,  save  during  the  period  that  the 
rent  was  abated,  he  paid  the  rent  called  for  in  the  lease,  and 
thereafter  repeatedly  importuned  plaintiffs  for  a  modifica- 
tion of  the  lease  with  reference  to  the  rentals,  without  ever 
at  any  time  asserting  or  even  intimating  that  the  lease  had 
been  modified  by  McFadden. 

In  this  connection  the  record  further  shows  that  on  Decem- 
ber 23,  1913,  the  defendant  writing  to  the  plaintiff  Thomas 
A.  Driscoll,  requesting  a  change  in  the  terms  of  the  lease, 
admitted  that  he  recognized  the  fact  that  the  plaintiffs  were 
"not  under  any  legal  obligation  to  change  the  terms  of  the 
lease,  and  it  would  clearly  be  a  matter  of  equitable  adjust- 
ment between  man  and  man  if  anything  is  done." 

It  will  thus  be  seen  that  the  language  of  the  writing  in 
question,  coupled  with  the  admissions  and  conduct  of  the 
defendant  concerning  the  purpose  and  effect  of  the  writing, 
warranted  the  finding  that  it  was  not  executed  as,  and  in- 
tended by  the  parties  thereto  to  be,  a  modification  of  the  lease. 

Conceding,  as  is  contended,  that  by  the  writing  in  question 
McFadden  contemplated  and  agreed  to  indemnify  the  de- 
fendant to  the  extent  of  two-thirds  of  any  loss  which  might 
accrue  to  him  during  the  entire  period  of  the  lease  as  the 
result  of  his  improvement  of  the  demised  premises,  still  that 
fact  could  not  be  availed  of  as  a  defense  to  the  action  of 
unlawful  detainer  grounded  upon  a  breach  of  the  covenant 
to  pay  the  rent  reserved  in  the  lease,  nor  interposed  as  an 
offset  to  the  sum  sued  for  as  rent,  for  manifestly  the  defend- 
ant's loss,  if  any,  could  not,  under  the  terms  of  the  writing, 
be  determined  or  even  approximated  until  the  expiration  of 
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the  term  of  the  lease  and  a  full  performance  by  the  defend- 
ant of  all  of  its  terms. 
The  judgment  and  order  appealed  from  are  affirmed. 

BichardSy  J.,  and  Kerrigan,  J.,  concurred. 


[Grim.  No.  883.    Third  AppeUate  Di8triet.--Aiiga8t  80,  1017.] 

THE    PEOPLE,    Respondent,    v.    GEORGE    CLAYTON, 

Appellant. 

Appeal— Judgment  and  Obder  Denying  New  Trial— FAmuas  to  Pile 
BuEr — AxFiBMANCE  OP  JUDGMENT. — Where  on  an  appeal  from  a 
judgment  and  order  denying  a  new  trial  in  a  criminal  action  the 
appellant  fails  to  file  his  brief  within  the  allowed  time  and  makes 
no  request  for  an  extension,  it  must  be  assumed  that  he  has  aban- 
doned his  appeal,  and  the  court  is  authorized  to  affirm  the  judgment 
and  order  without  examining  into  the  merits  of  the  appeaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sacramento  County,  and  from  an  order  denying  a  new  trial. 
Malcolm  C.  Glenn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ralph  H.  Lewis,  and  Grover  W.  Bedeau,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Chas.  Jones, 
Deputy  Attorney-General,  for  Respondent. 

CHIPMAN,  P.  J. — ^Upon  information  charging  defendant 
with  the  crime  of  grand  larceny  he  was  found  guilty  as 
charged.  He  appeals  from  the  judg:ment  of  conviction  and 
from  the  order  denying  his  motion  for  a  new  trial. 

The  cause  was  placed  on  the  April  calendar  and  was  called 
on  April  9,  1917,  and  appellant  given  thirty  days  to  file  open- 
ing brief,  respondent  ten  days  to  reply,  appellant  ten  days, 
cause  then  to  stand  submitted.  May  9th,  appellant  was  given 
ten  days  from  that  date  in  which  to  file  opening  brief.  Ap- 
pellant has  filed  no  brief  and  has  not  asked  for  further  time 
in  which  to  do  so.  We  must  assume  that  he  has  abandoned 
his  appeal,  and  hence  we  are  authorized  to  affirm  the  judg- 
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ment  and  order  without  examining  into  the  merits  of  the 
appeal.  We  have,  however,  given  the  record  careful  exami- 
nation and  find  therein  no  ground  for  reversal. 

The  prosecuting  witness,  one  Equals,  arrived  at  Sacramento 
about  8  o'clock  P.  M.  on  October  3,  1916,  and  took  rooms  at 
the  Western  Hotel,  on  K  Street  between  Second  and  Third 
Streets.  After  a  hasty  toilet  in  his  room  he  betook  himself 
to  the  bar  of  the  hotel  to  spend  the  evening.  He  had  about 
$18  in  his  pocket,  from  which  store  he  drew  not  lavishly  but 
with  some  liberality  in  treating  the  frequenters  of  the  bar, 
all  of  whom  were  strangers.  Among  them  was  defendant, 
who  drank  with  Equals  several  times.  About  10  o'clock 
Equals  had  become  somewhat  intoxicated  and  concluded  it  was 
about  time  to  seek  the  open  air,  although  he  testified  that  he 
had  full  control  of  his  mental  faculties,  albeit  his  legs  were  a 
bit  unsteady.  He  went  out  on  to  K  Street  having,  as  he  testi- 
fied, two  five-dollar  gold  pieces  in  one  of  his  trouser's  pockets, 
and  five  dollars  in  silver  in  the  other.  He  also  had  a  knife  in 
one  trouser's  pocket  and  a  corkscrew,  which  latter  he  said  he 
had  carried  for  two  years,  in  the  other.  Defendant  and  an- 
other man  left  the  saloon  at  the  same  time  and  joined  Equals 
in  his  quest  for  fresh  air.  Together  they  walked  west  toward 
Second  Street  and  along  Second  north  and  turned  into  an 
alley  after  going  a  block  or  two.  Equals  was  a  stranger  in 
the  city,  not  familiar  with  the  streets  and  did  not  know  just 
where  they  went.  After  entering  the  alley  twenty  or  thirty 
feet  these  men  seized  Equals  roughly,  one  holding  him  while 
the  other  went  through  his  pockets  and  took  all  the  money 
he  had,  a  knife,  and  a  corkscrew.  One  of  them  then  knocked 
him  down  and  left  him  unconscious.  About  this  time  Police 
Ofiicer  Addison  was  on  the  south  side  of  I  Street  between 
Front  and  Second  and,  looking  down  the  alley,  saw  three  men 
enter  at  the  other  end  from  J  Street  and  stop  about  thirty 
feet  from  J  Street.  His  suspicions  were  aroused  and  he 
walked  down  the  alley  toward  the  men  to  see  what  they  were 
doing,  and  presently  saw  them  engaged,  '*and  it  looked  like 
there  was  a  scuffle,  three  men  together."  Addison  went 
toward  them  and  saw  two  of  these  men  walking  out  of  the 
alley  toward  J  Street.  He  passed  Equals  lying  on  the  ground 
and  followed  these  two  men,  overtaking  them  ''close  to  K 
Street."  One  of  the  men  ran  and  the  other,  Clayton,  Addi- 
son arrested.    He  took  him  to  the  Tremont  Hotel,  between 
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First  and  Second,  and  **rang  for  the  patrol  wagon."  Qay- 
ton  was  put  into  it  and  Equals  was  picked  up  and  also  put  in 
it  and  the  wagon  was  driven  to  the  police  station,  where  de- 
fendant was  searched  and  there  was  found  in  his  pockets 
$15.30,  consisting  of  two  five-dollar  gold  pieces  and  the  bal- 
ance in  silver.  A  corkscrew  was  also  found  in  his  pocket 
which  Equals  at  once  recognized  and  identified  by  marks  on 
it  which  he  described.  "While  defendant  was  in  the  patrol 
wagon  the  driver  saw  him  make  some  motion  as  though  put- 
ting something  under  the  seat,  and,  on  going  out  and  examin- 
ing where  defendant  sat,  found  a  knife,  which  he  brought 
into  the  office  and  asked  defendant  if  it  was  his.  He  said  it 
was  not,  and  Equals  identified  it  as  his.  Equals  also  de- 
clared that  Clayton  had  stolen  his  money,  to  which  Clayton 
replied:  "You  are  mistaken,  old  man;  I  never  saw  you  be- 
fore.'' 

The  bartender  at  the  Western  testified  that  he  knew  Clay- 
ton and  that  the  latter  drank  with  Equals  the  night  of  the 
** stand-up"  several  times  and  left  the  bar-room  when  Equals 
did.  The  evidence  warranted  the  jury  in  believing  Equals' 
testimony  that  Clayton  was  one  of  the  two  men  who  robbed 
him. 

Defendant  testified  in  his  own  behalf.  He  admitted  being 
with  Equals  in  the  bar,  talking  and  drinking  with  him,  but 
denied  that  he  was  one  of  the  men  who  went  with  him  after 
leaving  the  saloon.  His  testimony  was  that  coming  out  of 
the  bar  he  went  east  up  K  Street  to  go  to  a  movie  show  and 
finding  it  was  too  late  he  turned  back,  dropped  into  a  res- 
taurant for  a  sandwich,  came  out,  and  was  on  his  way  back 
along  K  Street  when  a  man  came  up  to  him  and  asked  for  a 
match,  and  just  then  the  officer  came  up,  the  other  man  ran, 
and  he  was  himself  then  arrested.  He  testified  that  he  got 
the  corkscrew  in  a  "wholesale  house"  in  San  Francisco,  but 
he  could  not  remember  the  name  of  the  firm  or  the  street 
where  he  obtained  it.  On  cross-examination  he  admitted  that 
he  had  been  twice  convicted  of  robbery,  once  in  Washington 
and  once  in  Pennsylvania. 

We  find  among  the  records  a  transcript  certified  by  the 
official  reporter  which  purports  to  set  forth  all  the  rulings  of 
the  court  and  other  matters  to  which  objection  was  made  at 
the  trial.     This  transcript  was  afterward  supplemented,  on 
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order  of  this  court,  by  a  complete  transcript.    We  have  ex- 
amined the  alleged  errors  as  shown  by  the  first  transcript  but 
find  none  of  suflScient  gravity  to  warrant  a  reversal. 
The  judgment  and  the  order  are  affirmed, 

Harty  J.|  and  Bumett^  J.,  concurred. 


[Giy.  No.  2147.    First  Appellate  District.— Angtist  80,  1917.] 

FATHER  D.  R.  WALLACE  et  al.,  Appellants,  v.  MAC- 
DONOUQH  THEATER  COMPANY  et  al.,  Respondents. 

NuisANOB — ^Injunction — ^Exhibition  or  Moving  Piotubx — Pleading — 
Insufficient  Complaint. — In  an  action  brought  bj  certain  mem- 
bers of  the  negro  race  to  enjoin  the  exhibition  of  a  moving  picture 
upon  the  theory  that  such  exhibition  constituted  a  public  nuisance, 
the  complaint  fails  to  state  a  cause  of  action  Tvhere  it  is  merely 
alleged  that  the  exhibition  would  tend  to  cause  general  race  hatred 
between  the  white  and  negro  races,  but  does  not  state  any  facts 
showing  that  plaintiffs  suffered  any  peculiar  or  special  damages  by 
reason  of  the  exhibition  or  any  different  injury  than  would  be  suf- 
fered by  other  members  of  the  negro  race. 

Id. — Abatement  of  Public  Nuisance — Special  Injury. — Private  parties 
seeking  to  restrain  or  abate  a  public  nuisance  must'  show  some  speeia] 
injury  to  themselves  aside  from  and  independent  of  the  general 
injury  to  the  public,  and  in  the  absence  of  such  showing  private 
persons  will  be  denied  an  injunction. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.  T.  W.  Harris,  E.  J.  Brown,  Wm.  H.  Waste, 
Wm.  S.  Wells,  and  Wm.  H.  Donahue,  Judges. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Lawrence  Sledge,  and  Gleaner  Fowler,  for  Appellants. 

Rose  &  Silverstein,  for  Respondents. 

KERRIGAN,  J. — ^By  this  action  an  injunction  was  sought 
against  the  defendants,  restraining  and  enjoining  them  from 
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exhibiting  a  moving  picture  or  photo-play  known  as  **The 
Clansman"  or  the  *' Birth  of  a  Nation."  It  is  the  claim  of 
the  plaintiffs  that  such  exhibition  constitutes  a  nuisance ;  that 
it  is  indecent  and  offensive  to  the  moral  senses  of  plaintiffs, 
and  especially  injurious  to  them  for  the  reason  that  the  play 
holds  them  up  to  public  ridicule  and  contumely.  Defendants 
demurred  thereto,  and  the  superior  court  of  Alameda  County 
sitting  in  Bank  sustained  such  demurrer,  entered  judgment 
thereon,  and  this  appeal  is  from  such  judgment. 

By  such  demurrer  it  is  first  alleged  that  the  complaint  does 
not  state  a  cause  of  action,  for  the  reason  that  it  is  based 
upon  the  theory  that  the  pictures  shown  constitute  a  public 
nuisance,  and  that  there  is  no  allegation  that  the  plaintiffs 
sustained  any  special  or  particular  injury  by  reason  of  their 
production.  As  a  further  ground  of  demurrer  defendants 
alleged  that  the  trial  court  was  without  jurisdiction  to  hear 
the  matter,  for  the  reason  that  the  moving-picture  censor  of 
the  city  of  Oakland,  the  place  in  which  the  picture  was  exhib- 
ited, had  determined  the  question  adversely  to  plaintiffs'  con- 
tention, and  that  its  action  in  that  behalf  was  binding  upon 
the  court. 

With  reference  to  the  first  objection  it  appears  that  the 
complaint  simply  alleges  that  the  exhibition  of  the  picture 
would  tend  to  cause  general  race  hatred  between  the  white 
and  negro  races,  but  nowhere  does  it  state  any  facts  which 
show  that  plaintiffs  suffered  any  peculiar  or  special  damage 
by  reason  of  the  exhibition  or  any  different  injury  than  would 
be  suffered  by  other  members  of  the  negro  race.  The  com- 
plaint is  predicated  upon  the  theory  that  the  pictures  consti- 
tute a  public  nuisance,  and  it  is  well  established  that  private 
parties  seeking  to  restrain  or  abate  a  public  nuisance  must 
show  some  special  injury  to  themselves  aside  from  and  inde- 
pendent of  the  general  injury  to  the  public,  and  in  the  absence 
of  such  showing  private  persons  will  be  denied  an  injunction. 
Our  code  in  substance  so  provides.     (Civ.  Code,  sec.  3493.) 

Nor  does  the  mere  allegation,  as  here,  that  it  is  especially 
injurious  to  the  plaintiffs,  change  the  rule,  such  recital  being 
held  to  be  a  mere  conclusion  of  law.  (Spring  Valley  Water 
Works  V.  Fifield,  136  Cal.  14,  [68  Pac.  108].) 

It  follows  that  the  complaint  herein  does  not  state  a  cause 
of  action  against  the  defendants  which  justifies  plaintiffs  in 
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invoking  the  relief  sought.    This  being  so,  we  deem  it  un- 
necessary to  discuss  the  other  grounds  of  demurrer. 
Judgment  afiSrmed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 


[Grim.  No.  882.    Third  Appellate  Distriet.— August  30,  1917.] 
THE  PEOPLE,  Respondent,  v.  JOE  AVENA,  Appellant. 

Criminal  Law  —  Rape  —  Cbedibility  op  Witnesses  —  Oontbadictort 
Testimony — Question  roa  Jury. — In  a  prosecution  for  rape  com- 
mitted by  the  defendant  on  his  twelve  year  old  daughter,  it  is  for 
the  jury  to  decide  whether  the  statements  made  by  the  prosecuting 
witness  and  her  sister  at  the  preliminary  examination,  which  were 
directly  contrary  to  their  testimony  given  at  the  trial,  so  f^r  im- 
peached them  as  to  render  their  testimony  improbable  or  unbeliev- 
able, they  having  explained  it  by  saying  that  they  had  been  told 
that  if  their  father  was  convicted  he  would  be  sent  to  the  peni- 
tentiary and  they  to  the  reform  schooL 

Id. — Misconduct  of  District  Attorney — Argument  to  Jury — Lack 
or  Prejudice. — Misconduct  of  the  district  attorney  in  stating  in  his 
closing  argument  that  in  other  states  the  defendant  would  have 
been  hung,  and  that  all  that  took  place  when  defendant  was  brought 
to  his  office  was  not  given  in  evidence,  because  objected  to,  is  not 
prejudicial,  where  the  remarks  were  objected  to,  and  the  jury 
instructed  to  disregard  thenu 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County,  and  from  an  order  denying  a  new  trial. 
Malcolm  C.  Glenn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Richard  P.  Talbot,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  Chas.  Jones,  Deputy 
Attorney-General,  for  Respondent. 

CHIPMAN,  P.  J.— On  information  filed  by  the  district  at- 
torney of  Sacramento  County  defendant  was  convicted  of  the 
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crime  of  rape  upon  his  twelve  year  old  daughter  and  was 
sentenced  to  fifty  years'  imprisonment  at  Folsom.  He  appeals 
from  the  judgment  of  conviction  and  from  the  order  denying 
his  motion  for  a  new  triaL 

Defendant  invites  attention  to  the  following  three  points 
which  he  deems  sufiScient  to  call  for  a  new  trial :  1.  That  the 
verdict  is  contrary  to  the  evidence;  2.  Errors  of  law  com- 
mitted by  the  trial  court;  3.  Misconduct  of  the  deputy  dis- 
trict attorney. 

The  facts  testified  to  by  the  prosecuting  witness  and  her 
sister  were  amply  sufiScient  to  justify  the  verdict.  The  point 
urged  is  that  both  these  witnesses  admitted  that  the  testimony 
they  gave  at  the  trial  was  directly  contrary  to  that  given  at 
the  preliminary  examination  and  that  their  testimony  given 
at  the  trial  was  false.  The  explanation  given  by  them  for 
this  change  in  their  testimony  was  that  they  had  been  told 
that  if  their  father  was  convicted  he  would  be  sent  to  the 
penitentiary  and  they  would  be  sent  to  the  detention  home  or 
the  reform  school.  There  was  evidence  tending  to  show  that 
some  such  representations  were  made  to  them,  before  testify- 
ing at  the  preliminary  examination,  as  inducement  to  shield 
their  father  from  the  consequences  of  the  unnatural  act  with 
which  he  was  charged.  It  was  for  the  jury  to  decide  whether 
these  contradictory  statements,  under  all  the  circumstances 
and  facts  placed  before  the  jury,  so  far  impeached  these  wit- 
nesses as  to  render  their  testimony  at  the  trial  improbable  or 
unbelievable.  (People  v.  Preston,  19  Cal.  App.  685,  [127 
Pac.  660].)  There  is  nothing  in  the  story  told  by  the  prose- 
cuting witness,  corroborated  as  it  was  by  her  sister,  which  is 
inherently  improbable  or  would  justify  the  reviewing  court 
in  interfering  with  the  verdict  of  the  jury.  It  is  not  with- 
out some  significance  that  the  learned  judge  who  sat  at  the 
trial  not  only  denied  the  motion  for  a  new  trial,  but  that 
the  sentence  imposed  amounted  practically  to  life  imprison- 
ment, for  defendant,  forty-nine  years  of  age,  was  given  a 
fifty  years'  term  of  imprisonment. 

Lena  Avena,  sister  of  the  prosecuting  witness,  testified  to 
the  act  committed  by  her  father.  Upon  her  cross-examina- 
tion counsel  for  defendant  called  her  attention  to  her  testi- 
mony given  at  the  preliminary  examination  contradictory  to 
her  testimony  she  had  just  given  at  the  triaL    Upon  redirect, 
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the  district  attorney  was  permitted,  over  objection,  to  show 
that  the  witness  had  been  told  that  she  would  be  sent  to  the 
reform  school  or  detention  home  if  her  father  went  to  state 
prison.  The  court  allowed  this  testimony  on  the  ground  that 
the  witness  was  entitled  to  explain  why  she  had  changed  her 
testimony.  Some  questions  and  answers  in  the  course  of  the 
re-examination  were  objectionable,  but  the  main  object  was 
to  give  the  witness  the  opportunity  of  explaining  why  she 
had  testified  as  she  did  at  the  preliminary.  We  see  no  error 
in  this  ruling. 

No  other  alleged  error  in  the  court's  ruling  is  called  to  our 
attention. 

In  his  closing  argument  to  the  jury  Deputy  District  Attor- 
ney Jones  recapitulated  the  evidence  as  to  what  took  place 
the  morning  following  the  act  of  their  father;  that  the  chil- 
dren ''talked  it  over";  that  *'the  mother  was  gone  and  they 
told  Mrs.  Murphy  and  they  told  Mrs.  Anastasio  and  they  or 
someone  told  Charlie,"  who  telephoned  to  the  officer;  that 
the  latter  came,  heard  the  story  of  the  children,  and  arrested 
their  father.  "Where  was  he  treated  wrong,"  asked  Mr. 
Jones,  "where  was  he  treated  with  any  harshness!  Why,  if 
it  had  been  down  in  the  state  where  Mr.  Talbot  [defendant's 
attorney]  was  bom,  if  it  had  been  down  in  the  southern 
states,  you  know  what  would  have  happened  to  that  man. 
The  neighbors  around  there  would  not  have  permitted  him 
to  have  been  brought  up  to  the  jail.  They  would  have  hung 
him  right  outside  of  that  tent.  Many  a  colored  man  has  been. 
Mr.  Talbot :  If  your  Honor  please,  the  gentleman  from  Mis- 
souri will  deny  that  they  would  have  hung  this  man.  The 
Court:  Eliminate  that,  Mr.  Jones.  Mr.  Talbot:  They  would 
have  given  him  a  fair  trial.  They  would  not  have  hung  this 
man  unless  there  was  proof.  Mr.  Jones :  No,  they  never  have. 
Mr.  Talbot :  No ;  they  would  give  him  a  fair  trial.  The  Court : 
Just  a  moment,  gentlemen.  Mr.  Talbot :  He  has  got  no  right 
to  go  outside  of  this  testimony.  Mr.  Jones:  I  am  not  going 
outside  of  the  case.  I  am  simply  explaining  what  they  would 
have  done  if  it  had  been  in  your  state.  Mr.  Talbot:  Well, 
now,  I  assigm  that  as  error,  and  I  ask  that  the  jury  now  be 
instructed  to  disregard  that  part  of  the  statement.  .  .  .  The 
Court:  The  jury  will  disregard  it."  The  district  attorney 
then  proceeded  to  state  what  took  place  in  his  office  and  who 
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were  present  when  the  defendant  was  brought  there,  at  which 
time  the  court  stenographer  took  down  in  shorthand  what 
there  occurred.  In  the  course  of  the  trial  the  district  attor- 
ney had  endeavored  to  introduce  the  statement  there  made 
by  the  defendant,  but  the  court  denied  the  offer.  The  dis- 
trict attorney  continued:  *'Now,  gentlemen  of  the  jury,  the 
whole  statement  of  what  took  place  there  has  not  been  read 
to  you,  because  they  objected  to  it  and  would  not  permit  it 
to  be  read.  Mr.  Talbot :  Now,  we  object  to  that  kind  of  argu- 
ment here  before  this  jury.  The  Court:  The  objection  is  sus- 
tained. Do  not  refer  to  that.  Mr.  Talbot:  Trying  to  cloud 
the  jury  on  the  testimony.  Mr.  Jones:  I  am  not  trying  to 
cloud  the  jury,  sir.  I  have  not  got  much  time,  but  I  will  sit 
down  and  let  you  talk,  if  you  want  to.  Mr.  Talbot:  I  am  ob- 
jecting to  the  court,  that  is  not  proper  argument  before  the 
jury.  The  Court :  Well,  I  will  instruct  the  jury  to  disregard 
any  reference  to  the  statement.     It  is  not  in  evidence." 

It  is  now  contended  that  "the  ruling  of  the  trial  court  was 
absolutely  insufficient  to  cure  such  willful  misconduct."  The 
appellate  courts  are  called  upon  too  frequently,  in  reviewing 
criminal  cases,  to  deal  with  the  conduct  of  district  attorneys 
who  travel  outside  the  record  in  their  argument  to  the  jury 
in  order  to  bring  about  a  conviction.  Such  course  should 
never  be  necessary  if  the  evidence  is  sufficient  to  warrant  con- 
viction ;  and  if  it  is  not  sufficient,  no  district  attorney  is  war- 
ranted in  demanding  a  conviction.  Where,  however,  the  mis- 
conduct is  promptly  called  to  the  attention  of  the  court  and  it 
is  asked  to  instruct  the  jury  to  disres:ard  the  objectionable 
remarks  of  the  district  attorney  and  the  court  does  so,  the 
injury  done  is  deemed  to  have  been  cured.  We  held,  in 
People  V.  Ferrara,  31  Cal.  App.  1,  [159  Pac,  621],  that  to  jus- 
tify a  reversal  the  misconduct  of  the  district  attorney  must  be 
flagrant  and  obviously  prejudicial.  We  do  not  think  that  the 
alleged  misconduct  in  the  present  case  was  of  such  persuasive 
character  as  to  have  led  the  jury  to  ignore  the  court's  instruc- 
tion to  disregard  it.  {People  v.  McRoberts,  1  Cal.  App.  28, 
[81  Pac.  734].) 

The  record  shows  that  defendant  was  ably  defended;  that 
but  a  single  error  of  the  court  in  its  rulings  has  been 
pointed  out  and  that  one  not  prejudicial;  that  full  and  un- 
objectionable instructions  were  given  the  jury,  and  that  the 
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evidence  accepted  by  the  jury  was  amply  suflScient  to  warrant 
the  verdict  rendered.    The  judgment  and  order  are  affirmed. 

Burnett,  J.,  and  Hart,  J.,  concurred. 


[CiT.  No.  1676.    Third  Appellate  District.— Anguat  30,  1917.] 

J.    H.    MAGINNIS,    Respondent,    v.    EMELINE    W. 
HUBLBUTT,  Appellant. 

QuiETiNO  TrrLB—EviDENCB— Burden  of  Proof. — The  plaintiff  in  at 
aetion  to  quiet  title  mnBt  establish  title  in  himself,  and  he  cannot 
do  so  bj  relying  on  the  weakness  of  defendant's  title. 

Id. — TrrLR  of  Pijlintiff— Insufficienot  of  Evidbnce. — In  this  action 
to  quiet  title  to  certain  lands  of  which  the  plaintiff  claimed  to  be 
the  owner  and  entitled  to  possession,  it  is  held  the  evidence  is  in- 
sufficient to  establish  title  in  plaintiff  to  the  lands  in  dispute. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lake 
County,  and  from  an  order  denying  a  new  trial.  M.  S.  Sayre, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

L.  E.  Fraser,  H.  B.  Churchill,  and  Ombaun  &  Fraaer,  for 
Appellant. 

C.  M.  Crawford,  for  Respondent. 

CHIPMAN,  P.  J.— PlaintiflE  brings  the  action  to  quiet  title 
to  certain  lands  of  which  he  claims  to  be  the  owner  and  en- 
titled to  possession.  The  complaint  was  filed  December  1, 
1913.  The  land  is  described  as  situated  in  the  county  of  Lake 
and  bounded  and  described  as  follows:  ** Fraction  in  S.  %  of 
N.  E.  14  and  fraction  in  N.  i^  of  S.  E.  l^  and  fraction  in 
N.  E.  1/4  of  S.  W.  3^  of  section  36,  all  in  T.  14  N.,  R.  9  W., 
M.  D.  M.;  and  more  particularly  described  in  field-notes  of 
the  survey  thereof,  as  follows:  Beginning  at  a  point  on  the 
meander  line  of  Clear  Lake,  in  front  of  section  36,  in  T.  14 
N.,  R.  9  W.,  M.  D.  M.,  25.24  chains  east  of  the  quarter-section 
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comer  between  sections  35  and  36  and  run  east  14.76  chains, 
to  center  of  section;  thence  north  5.66  chains  to  margin  of 
Clear  Lake ;  thence  along  margin  of  lake,  south  63l^  degrees 
east  9.42  chains ;  thence  north  57l^  degrees  east  5.47  chains ; 
thence  north  78V^  degrees  east  5.16  chains;  thence  south  65 
degrees  east  7  chains;  thence  south  7^4  degrees  west  11.99 
chains,  to  meander  line  of  Clear  Lake;  thence  following  the 
meander  line  north  80  degrees  west,  23  chains;  thence  north 
70  degrees  west  15.77  chains,  to  the  place  of  beginning,  con- 
taining 30.56  acres." 

In  her  amended  answer  defendant  denies  plaintiff's  owner- 
ship or  right  to  possession  of  the  land  and  admits  that  she 
claims  an  interest  therein.  For  separate  answer  and  defense, 
she  alleges  that  for  more  than  fifteen  years  continuously  next 
preceding  the  commencement  of  this  action  she  and  her  prede- 
cessors in  interest  have  been  and  now  are  in  the  open,  notori- 
ous, and  exclusive  possession  of  the  property  in  dispute,  and 
during  all  of  said  time  have  paid  the  taxes  levied  and  assessed 
against  the  property.  For  still  further  separate  answer  and 
defense  defendant  alleges  that  she  deraigns  title  through  a 
certificate  of  purchase  for  said  land  from  the  state  of  Cali- 
fornia to  Hosea  B.  Guernsey,  and  through  a  patent  from  the 
state  of  California  to  Nathaniel  Hurlbutt,  and  by  a  deed  of 
said  Hurlbutt  to  Emeline  W,  Hurlbutt,  defendant  herein. 

The  cause  was  tried  by  the  court  without  a  jury  and  the 
following  findings  of  fact  were  made:  That  each  and  all  of 
tlie  allegations  of  the  plaintiff's  complaint  are  true,  and  each 
and  all  of  the  allegations  of  the  defendant's  answer  are  un- 
true. The  court  specifically  found  that  the  defendant  has 
not  any  estate,  right,  title,  or  interest  whatever  in  said  land ; 
that  she  has  not  for  more  than  fifteen  years  continuously,  or 
at  all,  next  preceding  the  commencement  of  this  action,  ''pos- 
sessed in  any  manner  or  to  any  extent  the  said  land  ...  or 
any  part  thereof ;  and  that  neither  the  said  defendant  nor  her 
predecessors  have  ever  been  in  the  adverse  possession  of,  or 
possessed  the  said  premises  adversely  to  the  said  plaintiff,  to 
any  extent,  or  for  any  length  of  time,  whatever,  or  at  all." 
The  court  also  found  specifically  that  defendant  did  not  de- 
raign  title  to  said  land,  or  any  part  thereof,  through  a  certifi- 
cate of  purchase,  as  alleged  in  the  answer,  or  through  any 
other  of  the  sources  stated  in  defendant's  answer. 


Digitized  by 


Google 


506  Maginnis  v.  Hurlbutt.        [34  Oal.  App. 

As  conclusion  of  law  the  court  found  that  the  plaintiff  **ia 
now,  and  was  at  the  time  of  the  filing  of  the  complaint  herein, 
had  been  for  a  long  time  prior  thereto,  the  owner  of,  and  en- 
titled to  the  possession  of,  the  lands  and  premises  described 
in  the  complaint,  and  of  the  whole  thereof,  and  is  entitled  to 
judgment  herein  forever  quieting  his  title  thereto,"  and  a 
decree  was  accordingly  entered. 

Defendant  moved  for  a  new  trial  on  the  following  grounds : 
(1)  Irregularities  in  the  proceedings  of  the  court,  and  abuse 
of  discretion  by  which  defendant  was  prevented  from  having 
a  fair  trial;  (2)  Insufficiency  of  the  evidence  to  justify  the 
decision;  (3)  That  the  decision  was  against  law;  (4)  Errors 
in  law  occurring  at  the  trial  and  excepted  to  by  the  defend- 
ant. The  motion  was  denied,  and  defendant  appeals  from  the 
judgment  and  from  the  order  denying  her  motion  for  a  new 
trial. 

Plaintiff  claims  title  through  one  John  C.  Fishel,  to  whom 
the  United  States  issued  patent  dated  August  1,  1871, 
to  lands  therein  described  as  follows:  ''Lots  one,  two,  three 
and  four  and  the  southeast  quarter  of  the  southwest  quarter 
of  section  thirty-six  (36)  in  township  fourteen  (14)  north  of 
range  nine  (9)  west  Mount  Diablo  meridian  in  district  of 
lands  subject  to  sale  at  San  Francisco,  California,  containing 
(138)  one  hundred  and  thirty-eight  acres,"  which  is  the 
aggregate  acreage  of  the  four  lots  exclusive  of  the  land  in 
dispute.  Plaintiff  claims  that  these  lands  border  on  Clear 
Lake  and  that  the  meander  line  of  the  lake  coincides  with  the 
said  northerly  boundary  of  lots  1,  2,  3,  and  4,  as  shown  on 
map  or  plat  introduced  in  evidence  by  plaintiff.  Plaintiff 
claims  title  to  the  land  lying  between  said  meander  line  and 
low-water  mark  on  the  shores  of  said  lake,  consisting  of  30.56 
acres.  Fishel,  the  patentee,  conveyed  the  lands  to  Elijah 
Reeves  by  the  description  given  in  the  patent.  By  decree  of 
distribution  in  the  estate  of  Elijah  Reeves,  the  land  passed 
to  his  widow,  Martha  C,  who,  on  October  13,  1886,  convcyod 
the  property  to  plaintiff  by  the  same  description  and  also  con- 
veyed to  him  certain  contiguous  land.  Defendant  introduced 
in  evidence  in  support  of  her  title  a  certificate  of  purchase 
of  the  state  of  California  to  Hosea  B.  Guernsey,  dated  July 
24,  1889,  fourteen  years  prior  to  the  commencement  of  the 
action.    The  description  of  the  land  given  in  the  said  certifi- 
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cate  is  as  follows:  "Fraction  Ib  S.  %  of  N.  E.  ^,  fraction  in 
N.  1/^  of  S.  E.  1^,  and  fraction  in  N.'b.  %  of  S.  W.  ^4  of  sec- 
tion 36  in  township  No.  14  north,  range  No.  9  west,  Mount 
Diablo  meridian,  containing  30.56  acres."  This  description 
apparently  refers  to  land  lying  north  of  the  said  so-called 
meander  line. 

On  October  8,  1900,  said  H.  B.  Guernsey  assigned  said  cer- 
tificate to  his  wife,  Lizzie  Guernsey,  and  she,  on  November  14, 
1903,  assigned  the  same  to  N.  Hurlbutt,  describing  the  land 
as  in  the  certificate  of  purchase.  On  November  20,  1904,  the 
state  issued  a  patent  to  N.  Hurlbutt  which  was  introduced  in 
evidence  and  purports  to  grant,  bargain,  and  sell  to  him  the 
land  mentioned  in  said  certificate  and  in  the  patent  by  the 
same  description  as  given  in  the  certificate,  further  reciting: 
"And  more  particularly  described  in  the  field-notes  of  said 
location  as  follows"  (continuing  as  hereinbefore  quoted  from 
the  complaint.  After  the  words,  "containing  30.56  acres," 
is  the  sentence:  "Bun  by  the  true  meridian,  magnetic  varia- 
tion 17°  29'  east").  This  description  is  the  same  as  is  shown 
on  the  plat  introduced  in  evidence  as  correctly  describing 
the  land  in  controversy.  On  October  14,  1912,  Nathaniel 
Hurlbutt  conveyed  the  land  to  his  wife,  Emeline  W.  Hurl- 
butt, by  the  same  description  as  given  in  the  state  patent. 

The  contention  of  plaintiflE  was  at  the  trial  and  now  is,  and 
the  court  so  found,  that  the  patent  to  Fishel  conveyed  not 
only  the  acreage  contained  in  said  lots  1,  2,  3,  and  4,  but  also 
conveyed  all  the  land  lying  between  the  said  meander  line  and 
low-water  mark  on  said  lake,  and  that  through  mesne  convey- 
ances plaintiff  became  and  now  is  the  owner  thereof. 

Appellant  now  urges  that  she  has  title  by  virtue  of  a  valid 
state  patent  under  the  act  of  March  24,  1893  (Stats.  1893, 
p.  341),  found  as  a  part  of  the  codification  of  that  act  in  sec- 
tion 3493m  of  the  Political  Code.  She  also  makes  claim  of 
title  by  adverse  possession,  and  that  plaintiflE  has  lost  all  right 
by  laches. 

Section  1  of  said  act  provides  as  follows:  "Any  person  de- 
siring to  purchase  any  of  the  lands  now  uncovered  or  which 
may  hereafter  be  uncovered  by  the  recession  or  drainage  of 
the  waters  of  inland  lakes,  and  inuring  to  the  state  by  virtue 
of  her  sovereignty,  or  the  swamp  and  overflowed  lands  not 
segregated  by  the  United  States,  must  make  an  application 
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therefor  to  the  surveyor-general  of  the  state'*  (stating  the 
facts  to  be  included  in  the  application  and  describing  the  land 
by  legal  subdivisions,  or  by  metes  and  bounds  if  the  legal  sub- 
divisions are  unknown). 

Section  2  of  the  act  provides  that  upon  filing  the  applica- 
tion when  the  land  has  not  been  sectionized,  the  surveyor-gen- 
eral must  authorize  the  county  surveyor  of  the  county  where 
the  whole  or  the  greater  portion  of  the  land  lies,  to  survey 
the  same,  and  he  shall  make  an  actual  survey  thereof. 

This  act  seems  to  deal  with  two  classes  of  lands :  First,  those 
uncovered  by  the  recession  or  drainage  of  the  waters  of  in- 
land lakes  '*and  inuring  to  the  state  by  virtue  of  her  sover- 
eignty'*; and,  second,  as  to  swamp  and  overflowed  lands  not 
segregated  by  the  United  States.  The  state  patent  recites 
that  it  was  issued  under  an  act  of  the  legislature  of  the  state 
entitled,  **An  Act  regulating  the  sale  of  the  lands  uncovered 
by  the  recession  or  drainage  of  the  waters  of  inland  lakes 
and  unsegrcgated  swamp  and  overflowed  lands,  and  validat- 
ing sales  and  surveys  heretofore  made,"  approved  March  24, 
1893. 

We  do  not  find  it  necessary  to  consider  defendant's  alleged 
title  by  adverse  possession.  Neither  need  we  pass  upon  the 
point  raised  that  plaintiff  is  estopped  by  his  laches  from 
maintaining  the  action.  Some  facts  of  more  or  less  signifi- 
cance are  found  in  afiidavits  read  at  the  hearing  of  the 
motion  for  a  new  trial  which  cannot  now  be  considered,  for 
the  reason  these  facts  were  not  shown  at  the  trial. 

The  burden  waa  upon  plaintiff  to  establish  title  which  he 
could  not  do  by  relying  on  the  weakness  of  defendant's  title. 
(Sears  v.  Willard,  165  Cal.  12,  [130  Pac.  869].)  In  our 
opinion  the  evidence  is  insuflBcient  to  establish  title  in  plain- 
tiff to  the  land  in  dispute.  The  United  States  patent  to 
Fishcl,  through  whom  plaintiff  claims  title,  calls  for  certain 
lots  1,  2,  3,  and  4,  and  the  S.  B.  l^  of  S.  W.  ^4  of  section  36, 
T.  14  N.,  R.  9  W.  Plaintiff  introduced  in  evidence,  as  stated 
by  counsel,  '*for  purposes  of  illustration,  and  of  showing  the 
relative  position  of  the  land  in  controversy,  to  surrounding 
lands  and  to  Clear  Lake,  the  following  map": 
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This  map  purports  to  show  the  meander  line  of  the  lake 
and  the  boundary  of  lots  1,  2,  3,  and  4  thereon.  The  map 
shows  the  continuation  of  this  meander  line  through  section 
36  and  crossing  the  west  line  of  the  section  9.65  chains  from 
its  northwest  comer.  From  the  map  it  appears  that  there 
is  a  swamp  and  overflowed  land  location,  No.  33,  lying  east 
of  this  meander  line  and  east  of  lots  1  and  2.  West  of  the 
disputed  land  and  lying  on  both  sides  of  the  meander  line  of 
the  lake  marked  on  the  map  is  swamp  and  overflowed  land 
location  No.  31.  This  land  in  location  31  was  patented  to 
Elijah  Reeves  by  the  state  and  was  conveyed  to  plaintiff  by 
the  same  deed  which  conveyed  to  him  lots  1,  2,  3,  and  4  of 
section  36.  The  disputed  land  lies  between  these  two  loca- 
tions and  is  marked  location  578.  Apparently  all  three  of 
these  locations  are  swamp  and  overflowed  land  locations.  The 
land  embraced  in  location  31,  now  owned  by  plaintiff,  consist- 
ing of  78.12  acres,  is  about  equally  divided  by  the  so-called 
meander  line  of  the  lake.  The  lands  lie  on  both  sides  of  this 
meander  line. 
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Witness  Neal  testified  that  he  made  the  map  introduced  in 
evidence ;  that  he  was  familiar  with  the  land  in  dispute  and 
adjoining  lands,  and  that  the  map  ''is  a  true  representation 
of  the  lands  in  controversy,  and  its  surroundings";  that  the 
land  ''borders  on  Clear  Lake,"  and  that  "Clear  Lake  is  a 
navigable  body  of  water  about  twenty-five  miles  long  and  an 
average  of  five  or  six  miles  wide."  Upon  the  foregoing  evi- 
dence plaintiff  rested  his  case. 

Plaintiff  introduced  no  government  field-notes  or  ofiicial 
plats  establishing  the  location  of  the  meander  line  of  the  lake 
or  that  the  land  described  in  the  Fishel  patent  was  meandered 
by  Clear  Lake.  The  statement  of  witness  Neal  that  the  land 
"borders  on  Clear  Lake"  is  not  sufficient  to  show  the  location 
of  the  meander  line  of  the  lake.  The  map  introduced  by 
plaintiff  locates  the  only  meander  line  shown  as  running 
through  the  middle  of  a  tract  of  land  which  plaintiff  claims 
as  swamp  and  overflowed  land  under  a  state  patent,  and  some 
of  this  land  is  directly  adjacent  on  the  north  and  some 
directly  adjacent  on  the  west  to  the  land  in  dispute.  We 
think  this  map  wholly  insufficient  to  establish  the  location  of 
the  meander  line  of  the  lake  and  the  northerly  boundaries  of 
the  lots  patented  to  Fishel. 

Plaintiff  claims  under  the  statute,  section  830  of  the  Civil 
Code,  which  provides  that  where  land  "borders  upon  a  navi- 
gable lake  or  stream,  where  there  is  no  tide,  the  owner  takes 
to  the  edge  of  the  lake  or  stream,  at  low-water  mark."  Plain- 
tiff introduced  no  evidence  to  establish  the  edge  of  the  lake 
at  low-water  mark  to  which  he  claimed  the  right  to  hold  under 
the  Fishel  patent,  nor  was  there  any  evidence  that  the  land 
in  dispute  lies  between  such  low-water  mark  and  the  said 
meander  line  of  the  lake.  Nor  was  evidence  introduced  as  to 
the  character  of  the  land  in  dispute — ^whether  or  not  uncov- 
ered by  recession  of  the  lake  or  whether  or  not  swamp  and 
overflowed.  Conceding  that  this  meander  line  was  estab- 
lished, the  concession  would  carry  no  presumption  that  the 
land  claimed  by  plaintiff  was  part  of  the  lots  mentioned  in 
said  patent. 

The  edge  of  the  lake  at  low-water  mark  in  front  of  these 
lots  as  designated  in  the  Fishel  patent  may  or  may  not  extend 
to  and  follow  the  lines  marking  the  boundaries  of  the  land 
in  dispute.  A  glance  at  the  map  will  show  it  to  be  highly 
improbable  that  the  boundaries  of  the  disputed  tract  bear  any 
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relation  to  '*the  edge  of  low-water  mark"  of  the  lake.  Lots 
1,  2,  3,  and  4  are  fractional  parts  of  the  section  with  acreasre 
of  each  given.  Prima  facie  the  patent  conveys  only  the  land 
described. 

In  Ntles  V.  Cedar  Point  Club,  175  U.  S.  300,  [44  L.  Ed.  171, 
20  Sup.  Ct.  Rep.  124],  it  was  claimed  that  the  fact  that  a 
meander  line  was  run  amounts  to  a  determination  by  the 
Land  Department  that  the  surveyed  fractional  sections  bor- 
dered upon  a  body  of  water,  navigable  or  non-navigable,  and 
that  therefore  the  purchaser  of  these  fractional  sections  was 
entitled  to  riparian  rights.  The  court  said:  *'But  there  is  no 
such  magic  in  a  meander  line.  All  that  can  be  said  of  it  is 
that  it  is  an  irregular  line  which  bounds  a  body  of  land,  and 
beyond  that  boundary  there  may  be  found  forest  or  prairie, 
land  or  water,  government  or  Indian  reservation."  And  it 
was  held  in  Chapman  v.  Bigelow,  77  Ark.  343,  [92  S.  W.  534], 
that  where  land  is  claimed  through  riparian  rights,  the  bur- 
den is  on  the  claimant  to  show  the  character  or  condition  of 
the  land  before  he  will  take  beyond  the  meander  line.  The 
principle  of  these  cases  is  that  the  meander  line  is  not  con- 
clusive of  rights  to  land  lying  beyond  it  and  outside  of  the 
described  land.  It  is  quite  conceivable  that  there  may  be 
bodies  of  land  beyond  **the  edge  of  the  lake  at  low- water 
mark,"  properly  dassable  as  swamp  and  overflowed  land, 
along  the  borders  of  Clear  Lake.  The  state  has  proceeded 
upon  this  assumption ;  plaintiff  holds  state  title  to  such  land 
immediately  adjoining  the  land  in  controversy.  Before  we 
should  feel  justified  in  disturbing  these  titles  we  should  have 
clear  and  convincing  proof  that  the  law  compels  it. 

The  judgment  and  order  are  reversed. 

Burnett,  J.,  and  Hart,  J.,  concurred. 
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[Civ.  No.  2120.    First  Appenate  District— AuguBt  31,  1917.] 

J.  E.  BLANC,  Respondent,  v.  GEORGES  DB  LATOUB, 

Appellant. 

Pbomissort  Note  —  Confuot  of  Evidsngb  —  Appeal. — Where  in  an 
action  on  a  promisflorj  note  the  evidence  is  conflicting  on  the  issuee 
framed  by  the  pleadings,  the  findings  and  judgment  of  the  trial 
eourt  will  not  be  disturbed  on  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  George  E.  Crothers, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Sterling  Carr,  for  Appellant. 

P.  A.  Bergerot,  and  A.  P.  Dessouslavy,  for  Respondent. 

THE  COURT.— This  action  was  brought  to  recover  the 
amount  of  a  note  for  $586.87,  dated  June  27,  1914,  and  pay- 
able ninety  days  thereafter,  executed  by  defendant  to  plain- 
tiff. Its  execution,  delivery,  and  nonpayment  are  not  denied, 
but  defendant  in  his  answer  alleges  that  the  note  was  given 
in  part  payment  of  the  purchase  price  of  a  stock  of  goods 
in  New  York  City,  in  which  transaction  the  plaintiff  falsely 
represented  that  he  had  purchased  said  stock  of  goods  for 
the  benefit  of  the  defendant,  paying  therefor  a  certain  sum, 
when  in  fact  he  had  paid  for  it  some  one  thousand  five  hun- 
dred dollars  less  than  the  sum  represented.  It  is  also  alleged 
in  the  defendant's  pleading  tiiat  the  note  was  without 
consideration. 

Plaintiff,  on  the  other  hand,  in  his  answer  to  the  cross- 
complaint,  denies  that  the  note  was  without  consideration, 
or  that  any  fraud  was  practiced  upon  the  defendant  in  the 
transaction  concerning  the  purchase  and  sale  of  said  stock  of 
goods.  He  also  avers  that  the  note  formed  no  part  of  that 
transaction,  but  was  given  as  evidence  of  an  indebtedness  be- 
tween the  parties  which  sprang  from  an  entirely  different 
business  dealing. 
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As  to  the  issues  in  the  case  thus  framed  by  the  pleadings  it 
is  sufficient  to  say  that  while  there  is  evidence  in  the  record 
to  support  defendant's  riew  of  the  case,  on  the  other  hand 
there  is  also  evidence  to  sustain  plaintiff's  contention.  This 
latter  the  trial  court  adopted.  Being  based  upon  conflicting 
evidence,  this  appellate  court,  under  the  rule  well  settled  in 
this  state,  will  not  interfere  with  such  court 'g  finding  and  its 
appropriate  judgment. 

The  judgment  is  affirmed. 


[Civ.  No.  2130.    Pirat  Appellate  District.— September  1,  1917.] 

PEOPLE'S  WATER  COMPANY  (a  Corporation),  Respond- 
ent, V.  CHARLES  L.  PERKINS,  Appellant. 

Public  Lands — IUilroad  Grant — ^Becovkby  in  Ejectment — Evidenci — 
Lands  Subject  to  Grant — Prima  Facie  Case. — In  an  action  in 
ejectment  for  the  recovery  of  the  possession  of  lands  lying  within 
the  limits  of  the  odd-numbered  sections  of  government  land  embraced 
within  the  terms  of  the  congressional  grant  of  such  lands  to  the 
Central  Pacific  Railroad  Company,  of  which  plaintiff  was  the  suc- 
cessor in  interest,  the  introduction  in  evidence  of  the  official  maps 
of  the  Department  of  Interior,  showing  the  lands  to  be  public  lands, 
and  also  showing  the  outlines  of  the  Mexican  grants  in  their  vicinity, 
were  sufficient,  taken  with  the  railroad  grant,  and  the  conveyance  by 
the  railroad  to  the  plaintiff,  to  establish  prima  facie  that  the  lands 
were  at  the  time  of  the  grant  public  lands,  and  it  was  not  necessary 
for  the  plaintiff  to  show  affirmatively  that  the  lands  were  not  within 
the  limits  of  some  other  grant. 

Id. — Subsequent  Patent  Under  Homestead  Laws  —  Collateral  At- 
tack.— In  such  an  action,  a  patent  issued  under  the  homestead  laws 
long  subsequent  to  the  date  of  the  original  railroad  grant  is  no  d^ 
fense  to  the  action,  since  such  a  patent  is  open  to  collateral  attack 
where  the  land  had  already  been  granted. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Con- 
tra Costa  County,  and  from  an  order  denying  a  new  trial. 
H.  D.  Gregory,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

t4  Oftl.  App.- 
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T.  P.  Bachdder,  and  0.  P.  Meldon,  for  Appellant 
T.  M.  Bradley,  and  Harry  E.  Leach,  for  Respondent. 

RICHARDS,  J. — ^This  is  an  appeal  from  a  judgment  in 
favor  of  plaintiff  in  an  action  for  ejectment,  and  from  an  or- 
der denying  the  defendant's  motion  for  a  new  trial. 

The  premises  in  question  are  located  in  the  county  of  Con- 
tra Costa  and  lie  within  the  limits  of  the  odd-numbered  sec- 
tions of  government  land  embraced  within  the  terms  of  the 
congressional  grant  of  such  lands  to  the  Central  Pacific  Rail- 
road Company,  of  which  the  plaintiff  and  respondent  herein 
is  the  successor  in  interest.  The  defendant  opposed  two  con- 
tentions to  the  right  of  the  plaintiff  to  recover  in  this  action 
neither  of  which  was  sustained  by  the  trial  court.  The  first 
of  these  was  the  contention  that  the  lands  in  question  were 
originally  embraced  within  the  limits  of  the  Mexican  grant 
known  as  the  Romero  grant ;  but  the  record  discloses  that  the 
so-called  Romero  grant  was  claimed  by  the  brothers  Romero 
to  have  been  made  to  them  by  Governor  Michel  Torino  in  the 
year  1844,  which  claim  was  presented  to  the  commissioners 
for  the  settlement  of  private  land  claims  in  California  under 
the  act  of  March  3,  1851,  and  was  rejected  by  said  commis- 
sioners in  the  year  1853  upon  the  ground  that  no  such  grant 
had  ever  been  issued,  and  that  upon  appeal  to  the  district 
court  and  afterward  to  the  supreme  court  of  the  United 
States  this  decision  was  affirmed,  the  final  decision  of  the 
latter  tribunal  being  given  in  the  year  1863,  some  time  before 
the  act  of  Congress  granting  the  Central  Pacific  Railroad 
Company  the  odd-numbered  sections  of  the  public  domain, 
embracing  the  lands  in  question.  It  follows  that  at  the  time 
of  such  grant  these  lands  were  not  within  the  limits  of  any 
existing  Mexican  grant,  and  were  therefore  subject  to  the 
eongressional  grant  to  the  Central  Pacific  Railroad  Company. 

In  this  connection  the  appellant  insists  that  the  plaintiff 
was  not  entitled  to  recover,  for  the  reason  that  it  did  not  af- 
firmatively show  that  the  lands  were  not  within  the  limits  of 
some  other  grant,  but  this  contention  we  find  to  have  no  merit. 
The  plaintiff  introduced  in  evidence  the  official  maps  of  the 
Department  of  the  Interior,  showing  the  lands  in  question  to 
be  public  lands,  and  also  showing?  the  outlines  of  the  Mexi- 
can grants  in  their  vicinity.    These  maps  were  sufficient. 
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taken  with  the  railroad  ^ant  and  the  conyeyanee  by  the  rail- 
road to  it,  to  establish  prima  facie  the  plaintiff's  ease. 

The  only  other  point  nrged  by  the  defendant  and  pre- 
sented upon  this  appeal  consisted  of  the  proof  of  the  issuance 
to  him  of  a  patent  under  a  homestead  entry  made  by  him  long 
subsequent  to  the  date  of  the  original  railroad  grant,  his  con- 
tention being  that  the  action  of  the  commissioner  of  the  land 
office  of  the  United  States  in  the  issuance  to  him  of  said 
patent  constituted  a  final  determination  that  the  lands  were 
at  the  date  of  his  homestead  entry  and  patent  public  lands 
and  open  to  such  entry. 

He  cites  in  support  of  this  contention  two  cases,  viz.,  Steel 
V.  8t  Louis  Smelting  Co.,  106  U.  S.  447,  [27  L.  Ed.  226, 
1  Sup.  Ct.  Rep.  389],  and  Johnson  v.  Towsley,  13  Wall.  72, 
[20  L.  Ed.  485].  An  examination  of  these  cases,  however, 
shows  that  when  fully  read  they  do  not  go  to  the  extent  of 
supporting  the  appellant's  contention;  but,  on  the  contrary, 
give  application  to  the  doctrine  for  which  the  appellant  con- 
tends to  such  lands  only  as  in  fact  form  part  of  the  public 
domain  at  the  time  of  their  proposed  appropriation  under 
the  homestead  and  pre-emption  laws.  In  the  case  of  Smelting 
Co,  V.  Kemp,  104  U.  S.  636,  [26  L.  Ed.  875],  the  supreme 
court  of  the  United  States  clears  its  decisions  of  all  confusion 
upon  this  point  in  the  following  language:  *'0f  course  when 
we  speak  of  the  conclusive  presumptions  attending  a  patent 
for  lands,  we  assume  that  it  was  issued  in  a  case  where  the 
department  had  jurisdiction  to  act  and  execute  it;  that  is  to 
say,  in  a  case  where  the  lands  belong  to  the  United  States. 
...  If  they  had  previously  been  disposed  of  the  department 
would  have  no  jurisdiction  to  transfer  them,  and  its  at- 
tempted conveyance  of  them  would  be  inoperative  and  void. 
.  .  .  We  may  therefore  assume  as  the  settled  doctrine  that 
if  a  patent  is  absolutely  void  upon  its  face,  or  the  issuance 
thereof  was  without  authority  or  was  prohibited  by  statute, 
or  the  state  had  no  title,  it  could  be  impeached  collaterally 
in  a  court  of  law  in  an  action  of  ejectment." 

There  are  numerous  other  authorities  sustaining  this  doc- 
trine. 

It  follows  that  there  is  no  merit  in  the  appellant's  conten- 
tion that  he  acquired  any  rights  superior  to  those  of  the  plain- 
tiff's predecessor  by  virtue  of  his  homestead  patent,  and  hence 
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that  he  has  presented  no  sufficient  defense  to  the  plaintiff's 
suit. 
Judgment  and  order  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  October  1,  1917,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment  in 
the  district  court  of  appeal,  was  denied  by  the  supreme  court 
on  October  29, 1917. 


[Crlm.  No.  8©3.    Third  Appellate  District.— September  8,  1917.7 

THE    PEOPLE,    Respondent,    v.    WILLIAM    HAACKE, 

Appellant* 

Intdxicattno  Liquors  —  Sai,e  in  No-ucensb  Teretpoet— Evidence — 
Bottles  Pubchased— Sufficiency  of  Identification. — ^In  a  prose- 
cution for  Belling  alcoholic  liquor  in  no-license  territory,  the  bottles 
of  wine  purchased  of  the  defendant  by  the  person  employed  by  the 
officer  to  make  the  purchase  were  properly  admitted  in  evidence 
where  they  were  placed  by  the  constable  just  as  he  received  them  in 
a  trunk  at  his  home  and  never  taken  therefrom  except  when  pro- 
duced before  the  grand  jury,  and  the  constable  testified  that  he 
never  changed  their  contents,  that  there  were  no  indications  of  their 
having  been  tampered  with,  and  that  it  appeared  to  him  to  be  the 
same  "stuif.'' 

Id. — Verdict — Statement  of  Judge  to  Jury— Lack  of  Coercion. — In 
such  prosecution  the  statement  of  the  judge  upon  the  return  to  the 
jury  for  the  purpose  of  having  certain  testimony  read  to  them,  that 
he  took  the  request  to  be  a  good  sign  that  they  were  still  working 
at  their  verdict  and  had  not  concluded  that  they  could  not  agree, 
and  that  he  would  be  in  attendance  until  about  fifteen  minutes  after 
9,  and  that  if  they  had  agreed  by  that  time,  he  would  accept  their 
verdict  and  discharge  them  that  night,  is  not  miscenduct,  as  threat- 
ening the  jury  with  a  night  in  the  juryroom  unless  they  reached  a 
verdict 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Men- 
docino County,  and  from  an  order  denying  a  new  triaL  J.  Q. 
White,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  Easch^  and  J.  C.  Hurley,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  JV)ne8y 
Deputy  Attomey-Qeneral,  for  Eespondent. 

BURNETT,  J.— The  defendant  was  charged  by  indictment 
by  the  grand  jury  of  the  county  of  Mendocino  with  the  crime 
of  selling  alcoholic  liquor  in  no-license  territory.  He  was 
thereupon  duly  tried  and  convicted  of  the  offense  charged. 
He  moved  for  a  new  trial,  which  motion  was  denied,  and  he 
was  thereupon  sentenced  to  pay  a  fine  of  five  hundred  dollars 
and  to  imprisonment  in  the  county  jail  for  a  term  of  six 
months.  Defendant  prosecutes  this  appeal  from  the  order 
and  the  judgment. 

But  two  points  are  urged  by  appellant:  (1)  That  the  court 
erred  in  overruling  objections  to  the  admissibility  of  evidence, 
and  (2)  that  the  court  was  guilty  of  misconduct,  in  that  it 
made  a  statement  to  the  jury  which  had  the  effect  of  there- 
after bearing  improperly  upon  their  verdict. 

Briefly,  the  facts  appear  as  follows :  It  being  suspected  that 
defendant  Haacke  was  *' blind-pigging,'*  one  William  Lair 
was  employed  by  Mr.  Vann,  the  constable,  to  purchase  liquor 
from  defendant.  Two  bottles,  securely  wrapped  in  news- 
paper, of  what  was  supposed  to  be  wine  and  sold  as  such  were 
purchased  and  promptly  turned  over  to  Mr.  Vann.  This 
occurred  on  July  23,  1916.  Vann  placed  the  bottles,  just  as 
he  received  them,  in  a  trunk  at  his  home,  and  removed  them 
only  when  it  was  necessary  to  produce  them  before  the  grand 
jury  and  at  the  trial.  It  appears  that  the  trunk  was  rarely 
locked  and  that  all  of  Vann's  family  had  access  to  it.  It  does 
not  appear  that  anyone  else  had  access  to  the  trunk.  The 
hearing  before  the  grand  jury  was  held  in  December,  1916, 
and  the  trial  had  on  January  18,  1917.  Upon  the  offer  of 
the  two  bottles,  together  with  their  contents,  in  evidence,  ob- 
jection was  made  by  defendant  that  no  foundation  had  been 
laid,  that  there  was  no  preliminary  showing  that  the  contents 
were  the  same  on  the  day  of  trial  as  when  originally  taken. 
An  examination  of  the  record,  however,  discloses  suflScient 
evidence  to  justify  the  admission  of  the  bottles.  Though 
Vann  admits  that  his  wife  and  children  '* could"  have  got  at 
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the  bottles,  the  dear  inferenee  from  his  testimony  is  that 
they  did  not.  He  testifies  positively  that  he  never  changed 
the  contents,  that  the  original  paper  was  still  around  the 
bottles  just  as  when  they  were  purchased,  that  there  were  no 
indications  whatever  that  the  bottles  had  been  tampered  with, 
and  that  it  appeared  to  him  to  be  the  same  ''stuff.''  Though 
the  bottles  passed  through  the  hands  of  several  other  persons, 
each  took  the  stand  and  testified  that  he  had  not  altered  the 
contents.  At  most  defendant  shows  a  mere  possibility  for 
one  to  have  molested  the  bottles.  But  as  declared  in  Tebhe  v. 
Smith,  108  Cal.  101,  [49  Am.  St.  Rep.  68,  29  L.  B.  A.  673, 
41  Pac  454] :  '*The  law  cannot  guard  against  a  mere  possi- 
bility and  no  judgment  of  any  of  its  courts  is  ever  rendered 
upon  one."  While  the  bottles  ''should  be  admitted  only 
after  clear  and  satisfactory  evidence  of  their  integrity,  yet, 
when  they  have  been  admitted,  this  court  will  not  disturb  the 
ruling,  unless  we  in  turn  are  as  well  satisfied  that  the  evidence 
does  not  warrant  it."     (Tebbe  v.  Smith,  supra.) 

The  utterance  of  the  judge  which  is  claimed  to  have  im- 
properly influenced  the  verdict  appears  from  the  following: 

"Court:  Gentlemen,  have  you  agreed  upon  a  verdict! 

"Foreman:  No,  sir;  some  of  the  members  of  the  jury  would 
like  to  hear  the  testimony  of  the  expert  witnesses  read.  [At 
this  time  the  reporter  read  the  testimony  of  the  experts.] 

"Court:  Is  there  anything  else,  gentlemen T 

"Foreman:  That's  aU,  I  think. 

"Court:  Well,  I  take  this  to  be  a  good  sign  that  you  are 
still  working  at  it,  haven't  concluded  you  couldn't  agree,  and 
so  keep  working  at  it,  gentlemen,  and  agree  if  you  can  and 
the  court  will  be  here  till  about  fifteen  minutes  after  9,  gen- 
tlemen, and  if  you  have  agreed  at  that  time  the  court  will 
accept  your  verdict  and  discharge  you  to-night.  You  may 
retire  now.*' 

Defendant  claims  that  the  reasonable  inference  from  these 
words  is  that  the  jury  were  threatened  with  a  night  in  the 
jury-room  unless  they  reached  a  verdict  by  9 :15,  and  that  in 
that  respect  they  were  coerced.  We  eannot  agree  with  de- 
fendant's interpretation.  It  is  not  an  unusual  thing  for  a 
jncl.^e  to  tell  a  jury  at  what  time  of  night  he  is  going  home, 
so  that  they  may  know  where  he  is  available  if  they  wish  to 
call  him  during  the  night.  There  is  nothing  in  the  lan- 
guage used  by  the  judge  which  would  indicate  to  the  jury 
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that  he  had  a  fixed  and  definite  conviction  in  regard  to  the 
verdict  or  which  wonld  create  the  impression  that  he  thought 
the  jury  ought  to  convict  upon  the  evidence  before  them.  He 
appears  merely  to  have  expressed  satisfaction  at  the  effort 
being  made  by  the  jury  to  reach  a  fair  verdict. 
The  judgment  and  order  are  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  October  3,  1917. 


[Crlm.  No.  400.    T%ird  Appellate  Dietrlot.— September  S,  1917.] 

THE    PBOPLB,    Respondent,    v.    CYRUS    ADELBERT 
FRISBIB,  Appellant 

iNToxxcATiNe  Liquors — ^Vioiation  of  Wtllix  Law — ^Natdrx  of  Trans- 
AonoN — SuFFiciKNCT  OF  EviDENCR.— In  thia  prosecution  under  an 
indictment  for  an  alleged  violation  of  the  WjlUe  law,  it  is  held 
that  the  evidenoe  suiBcientlj  shows  that  the  transaction  was  a  sale 
of  liquor,  and  not  a  delivery  as  a  mere  act  of  accommodation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Glenn  County,  and  from  an  order  denying  a  new  trial. 
W.  M.  Pinch,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  T.  Belieu,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones, 
Deputy  Attorney-General,  for  Respondent 

BURNETT,  J. — ^Defendant  was  convicted  under  an  indict- 
ment charging  that  he  did  **  willfully  and  unlawfully  fur- 
nish, sell,  distribute  and  give  away  to  one  Joe  Street,  a  human 
being,  alcoholic  liquors,  to  wit:  whisky,"  in  the  town  of  Wil- 
lows, Glenn  County,  it  being  no-license  territory. 

The  only  point  made  by  appellant  is  that  the  evidence  fails 
to  show  any  violation  of  tiie  Wyllie  Law  [Stats.  1911,  p.  599], 


Digitized  by 


Google 


520  People  v.  Feisbib.  [34  Cal.  App. 

in  that  it  appears  that  "there  was  no  sale,  but,  on  the  con- 
trary, the  testimony  will  show  that  what  was  done  by  Prisbie 
was  a  mere  act  of  accommodation  on  his  part  in  delivering 
the  liquor  in  question  to  the  state's  witness,  Joe  Street."  It 
must  be  admitted  that  defendant  and  Street  so  testified,  but 
reading  between  the  lines  we  are  impressed  with  more  than 
a  mere  suspicion  that  this  contention  involves  a  mere  subter- 
fuge, that  it  was  a  simulated  defense,  an  afterthought,  and 
the  product  of  a  collusive  understanding  reached  upon  the 
suggestion  of  appellant  Such  inference  is  fairly  deducible 
from  this  portion  of  Street's  testimony: 

*'Q.  Were  you  at  Mr.  Goddard's  place  last  night  t 

*'A.  Yes,  sir. 

''Q.  Was  Mr.  Frisbie  there! 

"A.  Yes,  sir. 

''Q.  Did  Mr.  Frisbie  ask  you  in  substance  to  say  that  he 
was  your  agent! 

'*A.  Well,  I  will  tell  you.  He  asked  me  this  question.  He 
says,  *Do  you  remember,  Joe,  the  time  that  you  sent  up  by 
me  to  get  that  whisky  for  you,  that  two  bottles  of  whisky!* 
and  I  stopped  and  studied  a  minute  and  I  said,  'I  believe  I 
do,  Bert,  I  believe  I  do  remember  about  sending  up  by  you 
to  get  the  two  bottles  of  whisky,'  and  he  said,  *  Will  you  swear 
to  that  effect!'  and  I  said,  'I  will  swear  to  it  as  it  comes  along 
as  I  am  asked  that  question.'  I  says,  'If  I  am  asked  that 
question  I  will  swear  to  it  that  I  did  send  by  you  to  get  two 
bottles  of  whisky  and  only  paid  you  for  one  at  the  time  being. 
I  give  you  one  dollar  and  a  half,  and  of  course  the  other  last 
bottle  I  had  not  paid  him  for.*  •  .  •  He  said,  'That  will  make 
me  an  agent  for  you.'  " 

It  may  be  said  also  that  there  are  some  inconsistencies  and 
contradictions  in  the  testimony  of  these  witnesses  that  cast 
suspicion  upon  their  explanation  of  the  transaction,  and  we 
think  the  jury  were  not  unwarranted  in  holding  that  there 
was  an  actual  sale  by  appellant  to  Street  of  the  two  bottles  of 
whisky.  Aside  from  that,  in  stating  what  occurred  at  the 
time  he  received  one  of  the  bottles,  Street  testified:  ''There 
was  no  words  spoken.  I  laid  the  money  down  on  the  writing- 
desk  and  there  was  a  bottle  standing  on  the  end  of  the  writ- 
ing-desk, and  I  laid  down  the  money  and  put  the  bottle  in 
my  pocket,  and  he  laid  down  the  change  and  I  put  that  in 
my  pocket,  and  he  said,  'You  better  have  a  drink  before  you 
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go/  and  he  treated  me  to  a  couple  of  drinks,  and  treated  my 
friend,  and  we  walked  out."  It  thus  appears  that  appellant 
furnished  Street  with  liquor  that  was  not  contained  in  said 
bottle.  That  it  was  whisky  and  belonged  to  appellant  also 
sufBciently  appears.  Indeed,  the  language  as  to  treating 
would,  of  course,  imply  a  gift  from  appellant  to  Street.  It  is 
also  true  that  Street  was  not  a  guest.  This  evidence  brought 
out  on  cross-examination  is  sufficient  to  satisfy  the  charge  of 
the  indictment,  and,  hence,  the  question  of  agency  as  to  the 
liquor  furnished  in  the  bottle  is  not  of  controlling  moment 
We  think  the  conviction  was  just  and  the  judgment  and 
order  are  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[C!t.  No.  2068.    Tirst  Appellate  District.— September  4,  1917.] 

SOUTHERN  PACIFIC  COMPANY  (a  Corporation),  Ap- 
pellant,  v.  ELLEN  DORE  et  al.,  Respondents. 

Deed — "Grant"  of  Interest  in  Property — Covenant  Against  E^oaic- 
BRANCEs  NOT  Impued. — A  deed  grantingr  all  of  the  right,  title  and 
interest  of  the  grantors  in  and  to  the  property  described  in  the  eon- 
Tejance  does  not  pass  the  fee,  and  no  covenant  that  the  property 
was  free  from  encumbrances  can  be  implied  from  the  use  of  the 
word  "grant"  nnder  section  1113  of  the  Civil  Code,  since  it  is  only 
where  an  estate  of  inheritance  or  a  fee  simple  is  to  pass  that  such 
a  covenant  can  be  implied,  under  the  code  provision. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Edward  P.  Shortall, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Prank  McQowan,  and  H.  C.  Booth,  for  Appellant 

Dorsey  &  Henderson,  for  Respondents. 

KERRIGAN,  J. — The  appeal  in  this  case  is  from  an  order 
sustaining  the  demurrer  of  the  defendants  without  leave  to 
amend. 
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The  question  in  the  case  is  whether  or  not  there  is  to  be 
found  in  the  conveyance  set  out  in  the  complaint  an  implied 
covenant  against  encumbrances. 

The  complaint  alleges  that  the  deed  signed  and  acknowl- 
edged by  the  defendants  on  the  ninth  day  of  July,  1907,  was 
not  delivered  until  June  2,  1910;  that  for  the  years  1908, 
1909,  and  1910  the  lands  described  in  the  deed  were  assessed 
for  taxes  in  a  sum  which,  with  interest  and  accrued  penalties, 
aggregated  $8,804.01,  when  they  were  paid  by  plaintiflf  on 
June  21,  1913.  For  this  sum  plaintiff  demands  judgment 
together  with  the  statutory  rate  of  interest  from  said  lastr 
mentioned  date. 

The  granting  clause  in  the  deed  reads:  ''That  the  said 
parties  of  the  first  part  ...  do  by  these  presents  grant,  bar- 
gain and  sell  unto  the  said  party  of  the  second  part,  and  to 
its  successors  and  assigns  forever,  all  of  their  right,  title  and 
interest  in  and  to  the  following  tracts"  (describing  certain 
parcels  of  land). 

The  plaintiff  relies  for  a  recovery  in  this  action  upon  the 
provisions  of  section  1113  of  the  Civil  Code,  which  section, 
so  far  as  material  here,  is  as  follows : 

"From  the  use  of  the  word  'grant'  in  any  conveyance  by 
which  an  estate  of  inheritance  or  fee  simple  is  to  be  passed, 
the  following  covenants,  and  none  other,  on  the  part  of  the 
grantor  for  himself  and  his  heirs  to  the  grantee,  his  heirs, 
and  assigns,  are  implied,  unless  restrained  by  express  terms 
contained  in  such  conveyance :  .  .  • 

"2.  That  such  estate  is  at  the  time  of  the  execution  of  such 
conveyance  free  from  encumbrances  done,  made,  or  suffered 
by  the  grantor,  or  any  person  claiming  under  him.  ..." 

Plaintiff's  position  on  this  appeal  is  that  since  the  convey- 
ance of  July  9,  1907,  contains  therein  the  word  "grant,"  it 
implies  in  law  a  covenant  that  the  land  affected  was  free 
from  encumbrances  as  provided  in  the  section  of  the  code  just 
quoted — a  covenant  broken  by  the  defendants  in  guffering  the 
taxes  assessed  against  the  land  to  remain  unpaid.  The  de- 
fendants' position,  on  the  other  hand,  is  that  the  deed  in  suit 
is  not  within  the  purview  of  this  section,  for  the  reason  that 
it  does  not  purport  to  pass  a  fee;  that,  on  the  contrary,  the 
use  of  the  words  "all  of  their  right,  title  and  interest  in  and 
to"  the  land  described  had  the  effect,  as  a  matter  of  law,  to 
retrain  or  negative  the  implication  of  the  statute. 
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We  are  constrained  to  accept  the  defendants'  contention. 
According  to  the  plain  language  of  the  statute  it  is  only 
when  a  conveyance  of  an  estate  of  inheritance  or  a  fee  simple 
is  to  pass  that  from  the  word  ''grant"  a  covenant  is  implied 
that  the  land  to  be  conveyed  is  free  from  encumbrances ;  and 
when  the  conveyance  by  its  terms  merely  purports — as  does 
the  conveyance  here — to  pass  all  the  right,  title,  and  interest 
of  the  grantors,  according  to  the  authorities  nothing  more 
passes  than  the  estate  which  such  grantors  had  in  the  land 
at  that  time  subject  to  all  defects  and  equities  which  could 
have  been  asserted  against  the  grantors. 

In  Htai's  Admr.  v.  Euirs  Heirs,  35  W.  Va.  155,  164,  [49 
Am.  St.  Rep.  800,  13  S.  E.  49],  the  court,  at  page  52,  says: 
''Where  a  deed  conveys  the  grantor's  right,  title,  and  inter- 
est, though  it  contains  in  general  terms  a  covenant  of  general 
warranty,  the  covenant  is  regarded  as  a  restricted  one,  lim- 
ited to  the  estate  conveyed,  and  not  one  defending  generally 
the  land  described.  The  covenant  of  warranty  is  intended  to 
defend  only  what  is  conveyed,  and  cannot  enlarge  the  estate 
conveyed."     (Citing  numerous  cases.) 

In  Oee  v.  Moore,  14  Cal.  472,  the  court  said  (page  474) : 
"The  deed  does  not  purport  to  convey  the  premises  in  fee 
simple  absolute,  so  as  to  bring  the  instrument  within  the  pro- 
visions of  the  thirty-third  section  of  our  statute  (section 
1113)  concerning  conveyances.  It  only  purports  to  pass  all 
the  right,  title,  and  estate  which  the  grantor  possessed  in  the 
land." 

In  Kimball  v.  Semple,  25  Cal.  440,  the  conveyance  was  of 
the  grantor's  rigrht,  title,  and  interest.  At  page  452  the  court 
said:  "The  deed  to  Whitcomb  was  simply  a  conveyance  of 
whatever  interest  Larkin  then  held  in  tlie  land  mentioned  in 
the  deed,  but  it  did  not  purport  to  convey  the  land  nor  any 
certain  interest  therein." 

In  Allison  v.  TJiomas,  72  Cal.  562,  [1  Am.  St.  Rep.  89,  14 
Pac.  309],  the  court  says:  "It  has  been  uniformly  held  that 
a  conveyance  of  the  right,  title,  and  interest  of  the  grantor 
vests  in  the  purchaser  only  what  the  grantor  himself  could 
claim,  and  the  covenants  in  such  deed,  if  there  were  any, 
were  limited  to  the  estate  described.  {Coe  v.  Persons  Un- 
knoum,  43  Me.  432;  Blanclmrd  v.  Brooks,  12  Pick.  (Mass.) 
47;  Brown  v.  Jackson,  3  Wheat.  (U.  S.)  449,  [4  L.  Ed.  432] ; 
Adams  v.  Caddy,  13  Pick.  (Mass.)  460,  [25  Am.  Dec  330] ; 
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AUen  V.  Eoltofi,  20  Pick.  (Mass.)  458;  Sweei  v.  Brown,  12 
Met.  (Mass.)  175,  [45  Am.  Dec.  243] ;  Pike  v.  Odlvin,  29 
Me.  183.)  This  construction  is  in  accord  with  the  obvious 
meaning  of  the  language.  The  grantee  in  such  a  deed  neces- 
sarily takes  only  what  the  grantor  then  had,  and  subject  to 
all  defects  and  equities  which  could  then  have  been  asserted 
against  the  grantor." 

It  follows  that  the  judgment  should  be  affirmed,  and  it  is 
so  ordered. 

Richards,  J.,  and  Beasly  J.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  November  3,  1917. 


[CIt.  No.  2278.    Seeond  AppeUato  District.— September  4,  1917.] 

JAMES  D.  CLARK,  Appellant,  v.  FRANK  S.  FORBES,  as 
Justice  of  the  Peace,  etc.,  et  al..  Respondents. 

Writ  or  Review— Judgment — Appeal. — A  writ  of  review  does  not  lie 
to  review  a  judgment  from  which  an  appeal  may  be  taken. 

Id. — Appeal  on  Questions  of  Law — Special  Appearance.— A  defendant 
may  have  the  benefit  of  an  appeal  on  questions  of  law  alone,  where 
he  has  appeared  specially  for  the  single  purpose  of  objecting  to  the 
jurisdietion  of  the  court  over  him  as  a  party  defendant,  and  where 
his  appeal  is  confined  to  that  one  question. 

Id. — DsMURRESf — General  Appearance. — The  filing  of  a  demurrer  to  a 
eomplaint  in  a  justice's  court  action  based  on  the  ground  that  the 
court  had  no  jurisdiction  of  the  subject  matter  of  the  action  consti- 
tutes a  general  appearance,  whereby  the  defendant  submitted  himself 
to  the  jurisdiction  of  the  court. 

Id. — Judgment  Denying  Writ  or  Review — ^Insufficient  Beoord  on  Ap- 
peal.— On  an  appeal  from  a  judgment  of  the  superior  court  denying 
an  application  for  a  writ  of  review  of  a  judgment  of  a  justice's 
eourt,  where  the  ju»tice's  return  to  the  writ  is  not  shown  in  the  tran- 
aeript  on  appeal,  the  appellate  court  is  without  a  record  authorizing 
reversal  of  the  judgment  appealed  from. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  denying  an  application  for  a  writ  of  review. 
John  M.  York,  Judge, 
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The  facta  are  stated  in  the  opinion  of  the  court. 

William  Lewis,  for  Appellant. 

Walter  Gould  Lincoln,  for  Respondents. 

CONEEY,  P.  J.— Appeal  from  judgment. 

The  plaintiff  appeals  from  a  judgment  denying  his  applica^ 
tion  for  a  writ  of  review.  The  judgment  sought  to  be  re- 
viewed was  rendered  by  respondent  Forbes  as  justice  of  the 
peace  of  Los  Angeles  township,  in  Los  Angeles  County,  in  an 
action  wherein  John  E.  Lacey  et  al.  were  plaintiffs  and  James 
D.  Clark  was  defendant.  That  judgment  was  rendered  on 
the  twenty-fifth  day  of  May,  1916.  The  petition  for  writ  of 
review  was  filed  in  the  superior  court  within  thirty  days 
thereafter,  which  therefore  was  within  the  time  in  which  an 
appeal  might  have  been  taken  from  the  judgment. 

The  writ  of  review  does  not  lie  to  review  a  judgment  from 
which  an  appeal  may  be  taken.  Appellant  claims  that  he  had 
no  right  of  appeal  of  which  he  could  take  advantage,  because 
by  taking  an  appeal  he  would  submit  to  the  jurisdiction  and 
the  point  upon  which  he  relies  is  that  the  justice's  court  did 
not  have  jurisdiction  of  the  person  of  him,  the  said  James  D. 
Clark,  in  that  action.  The  decisions  cited  and  relied  upon 
by  him  are  In  re  Clarke,  125  Cal.  388,  [58  Pac.  22]  ;  Nisbet 
V.  Clio  Mining  Co.,  2  Cal.  App.  436,  [83  Pac.  1077] ;  Security 
Loan  &  Trust  Co.  v.  Boston  etc.  Co.,  126  Cal.  418,  [58  Pac. 
941,  59  Pac.  296].  Those  cases  merely  hold  that  an  appeal 
involving  the  merits  of  an  action  carries  with  it  a  submission 
of  the  appellant  personally  to  the  jurisdiction  of  the  court. 
They  do  not  contravene  the  rule  that  a  defendant  may  have 
the  benefit  of  an  appeal  on  questions  of  law  alone,  where  he 
has  appeared  specially  for  the  single  purpose  of  objecting  to 
the  jurisdiction  of  the  court  over  him  as  a  party  defendant, 
and  where  his  appeal  is  confijied  to  that  one  question.  In 
Olcese  V.  Justice's  Court,  156  Cal.  82,  [103  Pac.  317],  the 
supreme  court  said:  *'This  court  has  never  recognized  the 
right  of  a  petitioner  to  review  the  judgment  of  a  justice's 
court  after  appeal  taken  and  determined  in  the  superior 
court.  It  has  reviewed  the  judgment  of  a  justice's  court 
only  under  such  exceptional  circumstances  as  those  indicated 
in  Elder  v.  Justice's  Court,  136  Cal.  364,  [68  Pac.  1022], 
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where  petitioner's  power  to  appeal  was  lost  by  reason  of  the 
fact  that  he  was  never  notified  of  the  day  set  for  trial,  or 
the  rendition  of  judgment  against  him."  In  the  present  case 
it  is  clear  that  at  the  time  when  he  commenced  this  proceed- 
ing he  had  the  right,  and  the  knowledge  which  gave  him  the 
opportunity  to  exercise  that  right,  to  appeal  from  the  judg- 
ment.   Therefore  he  is  not  entitled  to  a  writ  of  review. 

It  further  appears  by  the  petition  herein  that  the  demurrer 
filed  by  Clark  to  the  complaint  in  the  justice's  court  was 
based  not  only  upon  the  ground  that  the  court  had  no  juris- 
diction over  the  person  of  the  defendant  Clark,  but  also  upon 
the  ground  that  the  court  had  no  jurisdiction  of  the  subject 
matter  of  the  action.  The  filing  of  such  a  demurrer  consti- 
tuted a  general  appearance  whereby  the  defendant  submitted 
himself  to  the  jurisdiction  of  the  court.  (Roberts  v.  Superior 
Court,  30  Cal.  App.  714,  720,  [159  Pac.  465],  and  cases  there 
cited;  Remsberg  v.  Hackney  Mfg.  Co.,  174  Cal.  799,  [164 
Pac.  792].) 

The  judgment  denying  the  application  for  a  writ  of  review 
recites  that  the  court  had  before  it  a  full  and  complete  re- 
turn of  the  justice's  court,  to  an  ''alternative  writ"  thereto- 
fore issued.  By  its  judgment  the  superior  court  sets  aside 
the  said  ''alternative  writ  of  review"  and  denies  the  "appli- 
cation for  the  peremptory  writ."  We  are  not  familiar  with 
the  terms  "alternative"  and  "peremptory"  as  applied  to 
writs  of  review.  The  justice's  return  is  not  shown  in  the 
transcript.  For  this  reason  alone  this  court  is  without  a 
record  which  would  authorize  a  reversal  of  the  superior 
court's  judgment.  The  "answer"  filed  in  this  proceeding  by 
the  so-called  respondents  Lacey  was  a  superfluous  document, 
and  could  not  (in  the  absence  of  any  stipulation)  be  used 
to  raise  any  issues  in  this  case.  "The  return  to  the  writ  con- 
stitutes the  answer,  as  well  as  evidence."  (Stumpf  v.  Board 
of  Supervisors,  131  Cal.  364,  [82  Am.  St.  Rep.  350,  63  Pac. 
663] ;  Donovan  v.  Board  of  Police  CommissioTiers,  32  Cal. 
App.  392,  [163  Pac.  69].)  Treating  the  judgment  of  the 
superior  court  as  in  effect  an  affirmance  of  the  judgment  of 
the  justice's  court,  the  judgment  of  the  superior  court,  from 
which  petitioner  appealed,  is  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 
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[Oiv.  No.  1906.    Second  Appellate  District.— fleptembtfr  4,  1M7.] 

HANNAH  REZ  et  al.,  AppeUants,  v.  EMMA  A.  SUMMERS, 

Bespondent. 

Landlord  and  Tenant — ^Default  or  Lessee — Termination  of  Lease  by 
Lessor — Becovert  or  Deposit  to  Secure  Rent. — In  an  action  by 
a  lessee  to  recover  the  amouat  deposited  by  her  at  the  time  of  the 
execution  of  the  lease  to  cover  the  last  two  months  of  the  term,  after 
•he  had  made  default  in  the  payment  of  rent  and  vacated  the  de- 
mised premises  upon  demand  of  the  lessor,  the  latter,  upon  proper 
pleadings  and  proof,  has  the  right  to  recover  such  damages  as  she 
may  have  suffered  by  reason  of  the  lessee's  breach  of  the  contract. 

Id. — Retaining  of  Deposit  as  Liquidated  Damages — Pleading — Find- 
ing.— In  such  action,  where  the  lessor  claims  the  right  to  retain 
such  deposit  as  liquidated  damages,  it  is  essential  that  she  allege 
facts  showing  the  impracticability  or  extreme  difficulty  of  fixing 
the  actual  damage,  and  where  such  allegation  is  not  made,  a  finding 
to  that  effect  is  outside  of  the  issues. 

Id. — Recovery  of  Deposit — Right  of  Lessee. — Where  money  has  been 
deposited  by  the  lessee  with  the  lessor  to  secure  the  payment  of  the 
rent,  the  tenant  can  recover  from  the  landlord  the  excess  of  the 
amount  of  the  deposit  above  the  damage  suffered  by  reason  of 
the  tenant's  default,  where  the  landlord  has  recovered  possession  by 
reason  of  such  default,  it  being  in  such  case  presumed,  in  the  absence 
of  evidence  to  the  contrary,  that  by  reason  of  his  recovery  of  pos- 
session, the  landlord  does  not  suffer  on  account  of  the  nonpayment 
of  installments  of  rent  falling  due  after  such  recovery. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Fred  H.  Taft,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Edward  Dietrich,  for  Appellants. 

Jones  &  Weller,  for  Respondent. 

CONREY,  P.  J.— Appeal  from  the  judgment 
The  plaintiflf  Hannah  Rez  obtained  from  the  defendant  a 
written  lease  of  certain  real  property,  for  a  term  of  three  and 
one-half  years  beginning  on  the  twenty-fourth  day  of  Sep- 
tember, 1914.  The  lessee  was  to  pay  an  annual  rental  of 
four  thousand  eight  hundred  dollars,  payable  in  installments 
of  four  hundred   dollars   per  month   in   advance.     It   was 


Digitized  by 


Google 


528  Rez  V,  SuMMBBS.  [34  Cal.  App. 

agreed  that  ''if  the  lessee  shall  fail  to  pay  the  rent  reserved 
herein  promptly  as  the  respective  installments  thereof  become 
due  and  payable,  .  .  .  the  lessor  herein  shall  have  the  right 
to  terminate  this  lease  and  to  re-enter  upon  the  demised 
premises  and  remove  all  persons  and  property  therefrom,  in 
which  event  said  lease  shall  be  canceled  and  the  said  lessor 
shall  be  entitled  to  retain  all  moneys  paid  by  the  lessee  herein 
to  her  hereunder."  It  was  also  agreed  that  ''In  case  of  a 
fire,  or  earthquake,  and  if  it  is  made  impossible  to  restore 
the  building  within  sixty  days  to  its  former  condition,  then 
the  security  of  eight  hundred  dollars  is  to  be  returned  to  the 
lessee  by  the  lessor."  On  the  said  twenty-fourth  day  of  Sep- 
tember, 1914,  the  lessor  executed  and  delivered  to  the  leasee 
a  receipt  for  the  sum  of  eight  hundred  dollars,  as  being  in 
full  payment  for  the  rent  of  said  premises  for  the  last  two 
months  of  the  term  mentioned  in  said  lease. 

On  the  twenty-fourth  day  of  September,  1914,  the  lessee 
paid  to  the  lessor,  besides  said  payment  or  deposit  of  eight 
hundred  dollars,  the  sum  of  four  hundred  dollars  due  that 
day.  The  only  other  payment  made  was  the  sum  of  $250 
paid  on  account  of  tho  installment  due  October  24th.  On  the 
first  day  of  December,  1914,  the  lessor  served  upon  the  lessee 
a  notice  to  pay  the  sum  of  $550  rent  then  delinquent,  or  to 
vacate  the  leased  premises  within  three  days.  Pursuant  to 
that  notice,  the  lessee  vacated  the  premises  on  the  third  day 
of  that  month. 

This  action  is  prosecuted  to  recover  the  sum  of  $650  (be- 
sides interest),  which  the  lessee  claims  should  be  returned  to 
her  out  of  the  eight  hundred  dollars  received  by  the  lessor  as 
above  stated.  If  the  plaintiffs  are  entitled  to  recover  at  all, 
the  true  balance  will  be  a  matter  of  computation,  with  which 
we  need  not  concern  ourselves  at  present.  Judgment  was 
entered  in  favor  of  the  defendant,  and  from  that  judgment 
the  plaintiffs  appeal.  We  have  stated  the  facts  as  they  ap- 
pear by  the  findings  of  fact.  It  is  stipulated  that  no  oral 
evidence  was  submitted  by  either  party  in  the  superior  court. 

In  its  last  so-called  finding  of  facts  in  the  case,  the  lower 
court  said:  "Prom  the  nature  of  the  case,  it  would  be  im- 
practicable, or  extremely  difficult  to  fix  the  actual  damage 
caused  to  the  defendant  by  reason  of  the  breach  of  said  lease 
by  the  said  plaintiff."  This  finding  was  based  solely  upon 
a  supposed  presumption  arisini?,  as  the  court  said,  "from 
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the  nature  of  the  case.''  But  there  is  no  snch  presnmption. 
"When  a  tenant  fails  to  pay  rent  as  provided  in  the  lease,  the 
amount  of  damage  is  not  extremely  di£Scult  to  fix,  and  it  cer- 
tainly is  not  impracticable  to  fix  the  amount  of  such  damage." 
{Jack  V.  Sinsheimer,  125  Cal.  563,  [58  Pac.  130].)  Although 
the  defendant  Summers  claims  that  the  contract  was  one  pro- 
viding for  liquidated  damages,  her  answer  did  not  set  forth 
any  facts  showing  that  the  case  is  one  in  which  an  agreement 
for  liquidated  damages  may  be  enforced.  The  finding  last 
above  noted  was  outside  the  issues  of  fact  as  presented  for 
the  court's  determination.  In  Long  Beach  City  School  Dis- 
trict V.  Dodge,  135  Cal.  401,  [67  Pac.  499],  the  supreme  court 
quoted  Civil  Code,  sections  1670  and  1671,  which  relate  to 
the  matter  of  agreements  determining  in  advance  the  com- 
pensation to  be  made  in  the  event  of  a  future  breach  of  a  con- 
tract obligation,  and  commented  thereon  as  follows:  '*The 
first  of  these  sections  having  declared  all  contracts  fixing 
liquidated  damages  in  advance  to  be  void,  except  as  provided 
in  the  next  section,  it  is  clearly  incumbent  upon  the  party 
seeking  to  recover  upon  such  agreement  to  show  by  averment 
and  proof  that  his  case  is  within  the  exception,  for  without 
an  allegation  bringing  his  case  within  the  exception  the  com- 
plaint in  that  regard  is  insufficient,  the  presumption  being, 
in  the  absence  of  such  allegation,  that  such  agreement  is 
void." 

In  the  case  at  bar,  as  now  before  us,  the  agreement  of  the 
parties  concerning  the  eight  hundred  dollars  received  by  the 
lessor  from  the  lessee  must  be  ascertained  by  the  terms  of 
the  receipt  given,  read  together  with  the  terms  of  the  agree- 
ment, which  were  a  part  of  the  lease  and  which  we  have 
quoted.  From  these  sources  it  appears  that  the  sum  of  eight 
hundred  dollars  was  received  by  the  lessor  as  being  in  full 
payment  for  the  rent  for  the  last  two  months  of  the  term. 
But  the  payment  was  not  absolute  and  unconditional,  since 
it  was  also  agreed  that  in  certain  contingencies  this  money 
would  be  returned  to  the  lessee,  and  in  that  part  of  the  con- 
tract the  eight  hundred  dollars  was  referred  to  as  ** security." 

The  lessee  having  become  delinquent  by  nonpayment  of  in- 
stallments of  rent  which  were  due,  the  lessor  elected  to 
demand  that  the  lessee  pay  those  installments  or  vacate  the 
premises.  In  response  to  that  demand  the  lessee  did  vacate 
the  premises.    Thereby  the  lease  was  terminated,  and  no  fur- 
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ther  rent  ean  accrue  thereunder;  but  the  lessor,  upon  proper 
pleadings  and  proof,  has  the  right  to  recover  sudi  damages 
as  she  may  have  suffered  by  reason  of  the  lessee's  breach  of 
the  contract. 

In  Tiffany  on  Landlord  and  Tenant,  section  323,  several 
cases  are  cited,  declaring  the  rule  to  be  that  where  money 
has  been  deposited  by  the  lessee  with  the  lessor  to  secure  the 
payment  of  the  rent,  the  tenant  can  recover  from  the  landlord 
the  excess  of  the  amount  of  the  deposit  above  the  damage 
suffered  by  reason  of  the  tenant's  default,  when  the  landlord 
has  recovered  possession  by  reason  of  such  default,  *'it  being 
in  such  case  presumed,  it  seems,  in  the  absence  of  evidence 
to  the  contrary,  that  by  reason  of  his  recovery  of  possession 
the  landlord  does  not  suffer  on  account  of  the  nonpayment 
of  installments  of  rent  falling  due  after  such  recovery."  The 
rule  so  stated  seems  reasonable,  and  is  here  adopted. 

The  judgment  is  reversed. 

James,  J.,  and  Shaw,  J.,  concurred. 


[Ov.  No.  2335.    Second  Appellate  Diatrict.— September  4,  1917.] 

Q.  ALLAN  HANCOCK  et  al.,  Appellants,  v.  JOHN  N. 
HUNT,  Treasurer  of  Los  Angeles  County,  et  al., 
Respondents. 

Inheritance  Tax  —  Tender  —  Stoppage  o»  Interest. — In  view  of  tec- 
tiane  1498,  1499,  and  1504  of  the  Cml  Ck>de,  the  tender  to  the  county 
treaaurer  of  the  amount  of  an  inheritance  tax  fixed  by  the  court 
without  any  condition  other  than  the  deliyery  of  a  receipt  for  the 
same  stops  the  running  of  interest  pending  an  appeal  taken  by  the 
Btate  from  the  order  fixing  the  amount  of  the  tax,  where  the  treas- 
urer refused  to  receive  the  money  except  upon  condition  that  it  was 
received  subject  to  the  appeal. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  denying  an  application  for  a  Writ  of  Man- 
date.   Lewis  R.  Works,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Chandler  P.  Ward,  and  Stephens  &  Stephens,  for  Appel- 
lant. 

Robert  A.  Waring,  John  W.  Carrigan,  Edwin  H.  Pennock, 
and  U.  S.  Webb,  Attorney-General,  for  Respondents. 

SHAW,  J. — The  facts  upon  which  the  superior  court  made 
its  order  denying  petitioner's  application  for  the  writ  of  man- 
date, and  from  which  order  he  appeals,  are  as  follows:  Ida 
Hancock  Ross  died  on  March  15,  1913,  leaving  an  estate  of 
inheritance  to  G.  Allan  Hancock,  petitioner  herein.  For  the 
purpose  of  fixing  the  amount  of  tax  which  should  be  paid 
upon  the  estate  so  inherited,  a  proceeding  was  instituted  in 
the  superior  court  to  determine  the  value  thereof,  in  which 
contest  the  court,  on  February  27,  1914,  made  an  order  fix- 
ing the  amount  of  such  tax  at  $159,354.90,  which  order,  on 
an  appeal  taken  by  the  state  prior  to  September,  1914,  was 
affirmed.  {Estate  of  Ross,  171  Cal.  64,  [151  Pac.  1138].) 
Under  the  provisions  of  the  Inheritance  Tax  Act,  the  eighteen 
months  within  which  such  tax  might  be  paid  without  interest 
or  penalty  expired  on  September  15,  1914.  On  September  8, 
1914,  after  the  perfecting  of  the  appeal,  petitioner  served 
upon  the  proper  officers  and  agents  of  the  state  an  offer  in 
writing  **to  pay  to  the  state  of  California  the  sum  of  $159,- 
354.90  as  payment  in  full  of  the  inheritance  tax  due  to  the 
state  of  California  upon  the  interest  inherited  by  the  under- 
signed, G.  Allan  Hancock,  in  the  estate  of  said  deceased  and 
under  the  last  will  and  testament  of  said  deceased,  said  sum 
of  $159,354.90  having  been  fixed  as  the  tax  due  to  the  state 
of  California  upon  the  said  inheritance  by  an  order  of  the 
superior  court  of  the  county  of  Los  Angeles,  state  of  Cali- 
fornia, duly  made  in  the  above-entitled  matter  on  February 
27,  1914.  You  will  further  take  notice  that  in  the  city  of 
Los  Angeles  on  the  fourteenth  day  of  September,  1914,  the 
undersigned  will  formally  offer  and  tender  said  sum  of 
$159,354.90  to  John  N.  Hunt,  the  treasurer  of  Los  Angeles 
County,  as  payment  in  full  of  the  inheritance  tax  due  to  the 
state  of  California  on  said  inheritance  of  the  undersigned, 
G.  Allan  Hancock,  from  the  estate  of,  and  under  the  last  will 
and  testament  of,  Ida  Hancock  Ross,  deceased;  and  will  de- 
mand a  valid  receipt  in  full  for  said  tax."  Pursuant  to  this 
notice,  and  on  the  day  specified  therein,  petitioner  did  tender 
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to  the  county  treasurer,  in  lawful  money  of  the  United  States, 
said  sum  of  $159,354.90  as  payment  of  the  inheritance  tax 
due  to  the  state  of  California  on  the  property  inherited  by 
him  from  the  estate  of  Ida  Hancock  Ross  under  the  terms 
of  her  will,  and  demanded  *'a  valid  receipt  in  full  for  said 
tax"  80  ascertained  and  fixed  by  order  of  the  court,  in  re- 
sponse to  which  demand  the  county  treasurer  tendered  to 
him  a  receipt  in  the  usual  form  and  containing  the  usual 
data,  except  that  across  the  face  of  the  receipt  was  written 
the  following:  ** Subject  to  appeal  now  pending  from  above 
order  of  said  superior  court  to  the  Supreme  Court  of  the 
State  of  California,  made  by  John  S.  Chambers  as  state  con- 
troller, etc."  Petitioner  objected  to  the  form  of  the  receipt 
and  refused  to  deliver  the  money  subject  to  the  condition  so 
imposed,  and  which  respondent  Hunt  refused  to  accept  other- 
wise than  subject  thereto. 

On  October  22,  1915,  upon  the  coming  down  of  the  remit- 
titur pursuant  to  the  order  of  the  supreme  court  on  affirm- 
ance of  the  appeal  so  had  by  the  state,  petitioner  paid  the 
principal  sum  of  the  tax  as  fixed  by  the  court,  upon  which 
he  received  a  receipt  in  the  usual  form,  except  that  it  con- 
tained conditions  to  the  effect  that  its  acceptance  should  in 
no  way  prejudice  the  right  of  the  state  to  collect  interest  and 
penalties  imposed  by  the  Inheritance  Tax  Act  for  nonpay- 
ment of  said  tax  within  eighteen  months  from  the  date  of  the 
death  of  said  Ida  Hancock  Ross,  or  prejudice  the  right  of 
petitioner  to  maintain  that  said  payment  constitutes  a  full 
satisfaction  in  payment  of  said  tax,  nor  prejudice  him  in 
attempting  to  obtain  a  receipt  in  full  for  the  tax. 

It  thus  appears  that  the  real  controversy  is  whether  or  not 
the  state  is  entitled  to  interest  upon  the  principal  sum  so 
fixed  by  the  court  as  due  upon  the  inheritance  of  petitioner  ; 
his  contention  being  that  the  tender  so  made  by  him,  under 
the  authority  of  Ferrea  v.  Tuhbs,  125  Cal.  687,  [58  Pac.  308], 
released  him  from  all  liability  to  pay  interest  thereon,  not- 
withstanding the  fact  that  the  state  refused  to  receive  the 
same  save  and  except  upon  the  condition  named.  In  our 
opinion,  this  contention  should  be  sustained.  The  obligation 
of  petitioner  had  been  ascertained  and  fixed  by  an  order  of 
court.  In  performance  of  this  obligation  he  tendered  the 
full  amount  thereof,  and  under  the  provisions  of  sections  1498 
and  1499  of  the  Civil  Code  he  was  entitled  as  a  condition  of 
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delivery  to  a  valid  receipt  showing  such  payment.  "If  the 
debtor  tender  a  sufficient  amount  of  money,  he  is  entitled  to 
a  receipt  in  full,  and  may  couple  his  tender  with  a  demand 
for  such  receipt."  (Ferrea  v.  Tuhbs,  supra.)  The  tender 
80  made  was  free  of  conditions  other  than  those  which  ap- 
pellant was  entitled  to  exact,  viz.,  **a  valid  receipt"  in  full 
of  the  sum  so  tendered  in  payment  of  the  judgment.  This 
being  true,  the  case  is  brought  within  the  provisions  of  sec- 
tion 1504  of  the  Civil  Code,  which  provides  that  *'an  offer 
of  payment  .  .  .  duly  made,  though  the  title  to  the  thing 
offered  be  not  transferred  to  the  creditor,  stops  the  running 
of  interest  on  the  obligation,  and  has  the  same  effect  upon 
all  its  incidents  as  a  performance  thereof." 

In  the  Tubbs  case  the  plaintiff  recovered  a  judgment  from 
which  he  appealed,  pending  which  the  defendant  tendered 
the  full  amount  thereof  "as  payment  in  full."  Plaintiff 
refused  to  accept  it  and  upon  affirmance  of  the  judgment  in- 
sisted upon  payment  of  interest  to  the  date  of  the  filing  of 
the  remittitur.  The  court  held  that  the  tender,  though  not 
accepted,  stopped  the  running  of  interest.  The  principle 
there  announced  finds  approval  in  the  subsequent  cases  of 
Wadleigh  v.  Phelps,  149  Cal.  627,  [87  Pac.  93],  and  Stein  v. 
Leeman,  161  Cal.  502,  [119  Pac.  663],  The  facts  in  the 
Tubbs  case  are  identical  with  those  here  involved,  except 
that  here  the  state  was  appellant,  to  which  ajs  such  litigant, 
however,  the  same  rule  is  applicable.  Concededly,  since  there 
would  have  been  no  subject  of  controversy  left,  an  acceptance 
of  the  tender  would  have  constituted  ground  for  motion  to 
dismiss  the  appeal;  hence  the  provision  that  respondent  in- 
sisted upon  inserting  in  the  receipt  to  the  effect  that  the  judg- 
ment debtor  should  waive  the  exercise  of  such  right.  We  are 
directed  to  no  rule  of  law,  statutory  or  otherwise,  under 
which  a  party  appealing  from  a  judgment  in  his  favor  may 
nullify  the  legal  effect  of  a  tender  of  payment  duly  made 
pending  appeal,  by  a  refusal  to  accept  it  unless  the  judgment 
debtor  wiU  agree  to  waive  a  right  resulting  from  acceptance 
thereof.  No  authority  existed  for  exacting  the  condition 
which  the  state  sought  to  attach  to  its  acceptance  of  payment. 
The  tender  was  unconditional  save  that  the  obligor,  as  he  had 
the  right  to  do,  demanded  the  delivery  of  a  valid  receipt  con- 
current with  delivery  of  the  money.  The  judgment  creditor 
refused  to  give  the  receipt  to  which  appellant  was  entitled, 
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or  any  receipt  other  than  one  nullifying  the  incidental  effect 
of  payment,  thus  by  its  own  act  preventing  payment  of  the 
judgment.  Such  act  was  equivalent  to  an  absolute  and  un- 
warranted refusal  of  the  money  tendered  and,  upon  the 
authorities  cited,  stopped  the  running  of  interest  on  the 
amount  fixed  by  the  order.  This  sum  has  been  paid,  and  it 
follows  that  petitioner  is  entitled  to  a  writ  of  mandate  as 
prayed  for,  requiring  the  respondents  to  execute  and  deliver 
to  him  a  valid  receipt  in  the  usual  form  adopted  in  such  cases, 
showing  such  payment. 
The  order  of  the  court  denying  the  writ  is  reversed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[CAt.  No.  2140.    Tint  Appellate  Di»triet.— September  5,  1917.] 

BELLINQHAM  BAY  LUMBER  COMPANY   (a  Corpora- 
tion), Respondent,  v.  B.  W.  HOPKINS,  Appellant. 

Mechanic's  Lien — Abandonment  of  Contract — Poetion  of  OoNTRAor 
Price  AyaiIaAblb  fob  Liens. — ^Where  a  building  contract  providing 
that  seventy-five  per  cent  of  the  value  of  the  labor  performed  and 
materials  furnished  during  each  month  was  to  be  paid  on  the  first 
day  of  the  succeeding  month  until  final  acceptance  of  the  building, 
and  the  remaining  twenty-five  per  cent  thirty-five  days  after  such  ac- 
eeptance,  was  abandoned  before  completion,  the  proper  amount  for 
the  court  to  take  as  a  basis  for  the  calculation  of  the  portion  of  the 
contract  price  available  to  materialmen  and  applicable  to  the  satis- 
faction of  their  liens,  under  section  1200  of  the  Code  of  Civil  Pro- 
eedure,  as  it  then  existed,  was  the  total  value  of  the  work  and 
materials  placed  on  the  land  before  abandonment,  and  not  the  amount 
of  money  which  had  been  paid  to  the  contractor  to  th«  date  of 
abandonment. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  granting  a  new  trial.  Prank 
J.  Murasky,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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HcGraw  &  Barry,  for  Appellant. 

Wm.  M.  Cannon,  J.  E.  Beardon,  and  Elngsley  Cannon,  for 
Respondent. 

RICHARDS,  J. — ^This  is  an  appeal  from  an  order  granting^ 
a  new  trial.  The  action  was  one  to  foreclose  a  materialman's 
lien.  The  facts  of  the  case  were  these :  On  or  about  January 
22,  1909,  the  defendant,  E.  W.  Hopkins,  as  the  owner  of  a 
lot  in  San  Francisco,  entered  into  a  written  contract  with 
Webster-Mace  Construction  Company  as  a  contractor  for  the 
erection  of  a  building  thereon.  The  contract  price  was 
eighty-one  thousand  two  hundred  dollars,  payable  as  fol- 
lows: Seventy-five  per  cent  of  the  value  of  the  labor  per- 
formed and  materials  installed  during  each  month  was  to 
be  paid  on  the  first  day  of  the  succeeding  month  until 
final  acceptance  of  the  building,  and  the  remaining  twenty- 
five  per  cent  of  the  contract  price  was  to  be  paid  thirty- 
five  days  after  such  acceptance.  The  contractor  com- 
menced to  work  upon  the  building  under  this  contract,  but 
on  May  27,  1909,  before  completion  thereof  abandoned  its 
contract.  Prior  to  the  time  of  said  abandonment  the  plain- 
tiff herein  had  furnished  the  contractor  lumber  to  be  used 
and  which  was  actually  used  in  the  building  amounting  at 
agreed  prices  to  the  sum  of  $2,515.48,  of  which  amount  there 
was  an  unpaid  balance  of  $1,590.38  at  the  time  of  such  aban- 
donment, for  which  the  plaintiff  duly  filed  its  claim  of  lien. 
Up  to  the  time  of  the  abandonment  of  the  contract  the  de- 
fendant had  made  progress  payments  to  the  contractor  pur- 
suant to  its  terms  amounting  to  $30,643.95,  which  sum  repre- 
sented seventy-five  per  cent  of  the  actual  value  of  the  labor 
performed  and  material  installed  up  to  the  date  of  the 
abandonment  of  the  contract.  The  amount  of  the  material 
delivered  and  on  the  ground  at  the  time  work  ceased  and 
the  contract  was  abandoned  was  of  only  nominal  value.  Sub- 
sequently the  owner  proceeded  with  the  completion  of  the 
building  in  accordance  with  the  original  plans  and  specifica- 
tions, and  actually  and  reasonably  expended  thereon  the  sum 
of  $53,565.50. 

Upon  the  trial  of  the  case  the  court  made  a  finding  based 
upon  the  foregoing  facts  and  upon  the  construction  which  it 
then  placed  upon  section  1200  of  the  Code  of  Civil  Proce- 
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dure,  to  the  effect  that  "at  the  time  of  said  abandonment 
by  said  contractor  the  value  of  the  work  and  material  al- 
ready done  and  furnished,  including  materials  then  actually 
delivered  and  on  the  ground,  estimated  as  near  as  may  be 
by  the  standard  of  the  whole  contract  price,  was  less  than 
the  sum  of  $30,643.95";  and  accordingly  rendered  judgment 
against  the  plaintiff  upon  the  theory  that  there  was  no  fund 
in  the  defendant's  possession  from  which  the  plaintiff's  claim 
of  lien  could  be  satisfied. 

Upon  motion  for  a  new  trial  the  court  became  convinced 
that  the  evidence  was  insufficient  to  sustain  the  foregoing 
finding,  and  accordingly  granted  the  motion  for  a  new  trial 
upon  that  ground,  and  ordered  a  retrial  as  to  that  single 
issue.  It  is  the  correctness  of  this  latter  ruling  which  is  chal- 
lenged upon  this  appeal. 

We  are  of  the  opinion  that  the  trial  court  acted  correctly 
in  its  order  granting  the  motion  for  a  new  trial  upon  the 
ground  stated.  I 

During  the  trial  of  the  cause  the  court  apparently  fell  into 
a  twofold  error  with  respect  to  this  particular  matter.  In 
the  first  place,  the  court  in  making  its  estimate  as  to  the  value 
of  the  actual  work  and  materials  on  the  premises  at  the  time 
of  the  abandonment  of  the  contract  took  as  its  basis  for  its 
valuation  the  amount  of  money  which  had  been  paid  to  the 
contractor  on  account  of  such  work  and  materials  up  to  said 
date;  but  the  court  apparently  overlooked  the  fact  that  this 
amount  represented  but  seventy-five  per  cent  of  the  actual 
value  of  such  work  and  materials,  the  other  twenty-five  per 
cent  thereof  being  retained  by  the  owner  under  the  terms  of 
the  contract ;  and  hence  that  the  total  value  of  the  said  work 
and  materials  would  be  $40,858.60,  which  would  be  the  proper 
amount  which  the  court  should  have  taken  as  the  basis  for  the 
calculation  provided  for  in  section  1200  of  the  Code  of  Civil 
Procedure,  as  it  then  stood,  for  the  purpose  of  ascertaining 
the  portion  of  the  contract  price  available  to  materialmen 
and  applicable  to  the  satisfaction  of  their  liens  in  cases  of 
this  character. 

The  second  error  into  which  the  court  fell  was  in  the  con- 
stniction  given  by  it  of  section  1200  of  the  Code  of  Civil 
Procedure  in  arriving  at  its  conclusion  that  there  was  no 
amount  in  the  owner's  possession  available  for  the  payment 
of  the  plaintiff's  claim. 


Digitized  by 


Google 


Sept.  1917.]     Bbllingham  Bay  Lumber  Co.  v.  Hopkins.    537 


Section  1200  of  the  Code  of  Civil  Procedure,  as  it  existed 
at  the  time  the  rights  of  the  parties  in  the  present  case  at- 
tached, read  as  follows:  **In  case  the  contractor  shall  fail 
to  perform  his  contract  in  full,  or  shall  abandon  the  same 
before  completion,  the  portion  of  the  contract  price  appli- 
cable to  the  liens  of  other  persons  than  the  contractor,  shall 
be  fixed  as  follows:  From  the  value  of  the  work  and  mate- 
rials already  done  and  furnished  at  the  time  of  such  failure 
or  abandonment,  including  materials  then  actually  delivered 
or  on  the  ground,  which  shall  thereupon  belong  to  the  owner, 
estimated  as  near  as  may  be  by  the  standard  of  the  whole 
contract  price,  shall  be  deducted  the  payments  then  due  and 
actually  paid,  according  to  the  terms  of  the  contract  and  the 
provisions  of  sections  1183  and  1184,  and  the  remainder  shall 
be  deemed  the  portion  of  the  contract  price  applicable  to  such 
liens."  The  supreme  court  in  the  recent  case  of  OanaM  Lum- 
ber Co.  V.  Weinsveig,  168  Cal.  668,  [143  Pac.  1025],  has  con- 
strued this  section  of  the  code  in  its  application  to  cases  involv- 
ing the  abandonment  of  contracts  for  the  erection  of  buildings, 
and  requiring  the  adoption  of  its  method  of  calculation  for  the 
purpose  of  ascertaining  the  fund,  if  any,  in  the  hands  of 
the  owner  available  for  the  settlement  of  materialmen's  liens. 
Upon  the  trial  of  this  cause  the  court  adopted  an  interpreta- 
tion other  than  that  determined  by  the  foregoing  case  as  the 
basis  for  its  aforesaid  finding;  and  its  order  granting  a  new 
trial  was  predicated  upon  its  change  of  view  resulting  from 
its  acceptance  of  the  rule  of  construction  of  said  section  of 
the  code  announced  in  the  Ganahl  case. 

The  appellant  herein  undertakes  to  argue  that  the  supreme 
court  was  in  error  in  its  views  expressed  in  that  case  as  to 
the  proper  interpretation  to  be  placed  upon  section  1200  of 
the  Code  of  Civil  Procedure,  and  that  the  rule  therein  an- 
nounced should  be  departed  from  by  this  court  in  the  instant 
case.  But  it  is  not  for  us  to  make  that  departure,  and  it 
would  therefore  be  a  waste  of  effort  to  follow  counsel  for  the 
appellant  through  an  exhaustive  analysis  of  cases  in  this 
and  other  jurisdictions  for  the  purpose  of  determining 
whether  the  construction  adopted  by  the  supreme  court  of 
the  section  of  the  code  in  question  was  the  proper  one.  It  is 
the  construction  which  must  be  applied  by  the  trial  court 
and  this  court  to  the  case  at  bar,  and  having  thus  adopted 
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and  applied  it,  the  trial  court  was  not  in  error  in  granting 
a  new  trial. 

We  find  no  merit  in  any  other  of  the  points  urged  upon 
this  appeal. 

Order  afSrmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  November  3,  1917. 


[CIt.  No.  2327.    Seeond  AppeUate  DiBtriet—September  5,  1917.] 

COUNTY  OF  RIVERSIDE,  Respondent,  v.  ALBERHILL 
COAL  AND  CLAY  COMPANY  (a  Corporation), 
Defendant;  LOS  ANGELES  PRESSED  BRICK  COM- 
PANY  (a  Corporation),  Appellant. 

Highway— Taking  or  Privatb  Pbopbstt— Plisading— Nbcsssitt.— Ib 
an  action  brought  on  behalf  of  a  county  to  enforce  condemnation  of 
a  ttrip  of  land  for  pu'blic  road  purposes,  it  is  not  necessary,  under  th« 
amendment  of  1913  to  section  1241  of  the  Code  of  Civil  Procedure, 
that  it  should  appear  by  the  allegations  of  the  complaint  that  the 
board  of  supervisors  had  in  a  formal  way  by  resolution  declared  the 
existence  of  the  public  necessity  for  the  laying  out  of  the  road  and 
the  taking  of  the  property,  where  it  is  alleged  that  all  the  steps 
required  by  section  2681  et  seq.,  of  the  Political  Code  from  the  filing 
of  a  petition  by  freeholders,  including  hearing  on  report  of  viewers, 
and  the  fixing  of  damages  by  the  board  had  been  taken  by  the  board. 

Id, — EsTABUSHMENT  or  Public  Eoad — Determination  op  Board  of  Su- 
pervisors Conclusive. — The  determination  of  the  board  of  super- 
visors after  compliance  with  the  provisions  of  section  2681  et  seq. 
of  the  Political  Code  to  establish  a  public  road  is  conclusive  as  to 
the  necessity  for  and  location  of  the  road,  and  the  amendment  of 
1913  to  section  1241  of  the  Code  of  C^vil  Procedure  has  not  changed 
the  law. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Riverside  County,  and  from  an  order  denying  a  new  trial. 
F.  E.  Densmore,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Collier  &  Craig,  for  Appellant. 
W.  A.  Purington,  and  Lyman  Evans,  for  Respondent. 

JAMES,  J. — The  defendant  Los  Angeles  Pressed  Brick 
Company,  a  corporation,  appeals  from  the  judgment  and 
from  an  order  denying  its  motion  for  a  new  trial.  The  action 
was  brought  on  behalf  of  the  county  of  Riverside  to  enforce 
condemnation  of  a  strip  of  land  for  public  road  purposes. 
Acting  under  the  authority  of  the  provisions  of  article  VI, 
chapter  2,  of  the  Political  Code,  as  those  provisions  are  em- 
bodied in  section  2681  et  seq.,  the  board  of  supervisors  of 
plaintiff  county  made  an  order  directing  the  district  attor- 
ney to  prosecute  this  action.  All  of  the  steps  taken,  from 
the  filing  of  a  petition  by  freeholders,  including  hearing  on 
report  of  viewers,  and  the  fixing  of  damages  by  the  board 
of  supervisors,  were  sufficiently  alleged.  The  answer  of  ap- 
pellant made  no  issue  as  to  any  of  those  allegations.  The 
principal  matters  urged  in  defense  by  its  answer  refer  to 
the  alleged  inadequate  amount  of  damages.  The  defendant 
did,  however,  assert  that  there  existed  no  public  necessity 
for  the  road  ,*  that  the  same  was  in  truth  and  in  fact  for  the 
convenience  of  a  certain  day  manufacturing  company.  The 
trial  court  found  that  all  of  the  allegations  of  the  complaint 
were  true.  It  is  the  contention  of  appellant  that  it  should 
have  appeared  by  the  allegations  of  the  complaint  that  the 
board  of  supervisors  had  in  a  formal  way  by  resolution  de- 
clared the  existence  of  the  public  necessity  for  the  laying 
out  of  the  road  and  the  taking  of  appellant's  property.  This 
contention  is  based  upon  the  condition  of  the  law  as  found  in 
section  1241  of  the  Code  of  Civil  Procedure,  where  it  is  de- 
clared that  before  property  may  be  taken  by  condemnation 
it  must  appear  that  the  taking  is  necessary  to  the  use  claimed, 
and  that  provision  further  declares  as  follows:  ''Provided, 
when  the  legislative  body  of  a  county,  city  and  county,  or 
an  incorporated  city  or  town,  shall,  by  resolution  or  ordi- 
nance, adopted  by  vote  of  two-thirds  of  all  its  members,  have 
found  and  determined  that  the  public  interest  and  necessity 
require  the  acquisition,  construction  or  completion,  by  such 
county,  city  and  county,  or  incorporated  city  or  town,  of 
any  proposed  public  utility,  or  any  public  improvement,  and 
that  the  property  described  in  such  resolution  or  ordinance  is 
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necessary  therefor,  sueli  resolution  or  ordinance  shall  be  con- 
clusive evidence;  (a)  of  the  public  necessity  of  such  proposed 
public  utility  or  public  improvement;  (b)  that  such  property 
is  necessary  therefor,  and  (c)  that  such  proposed  public  util- 
ity or  public  improvement  is  planned  or  located  in  the  man- 
ner which  will  be  most  compatible  with  the  g:reatest  public 
good,  and  the  least  private  injury.''  The  provisions  to  which 
reference  has  just  been  made  were  incorporated  in  the  section 
mentioned  by  amendment  enacted  by  the  legislature  in  1913. 
It  is  admitted  by  appellant  that  prior  to  the  adoption  of  this 
amendment,  under  proceedings  like  those  had  for  the  open- 
ing of  the  road  here  involved,  it  was  unnecessary  to  have 
proof  made  as  to  the  existence  of  the  necessity  which  justi- 
fied the  public  in  taking  private  lands.  It  was  so  held  in 
County  of  San  Mateo  v.  Cohurn,  130  Cal.  631,  [63  Pac.  78, 
621].  The  board  of  supervisors  of  the  county  of  Riverside 
was  acting  under  special  provisions  authorizing  the  laying 
out  of  a  public  road.  Those  provisions  made  necessary  the 
viewing  of  the  proposed  route,  fixing  of  damages  and  a  hear- 
ing on  the  report  of  the  viewers  at  which  nonconsenting  land 
owners  had  the  right  to  appear  and  give  testimony.  The 
right  existed  in  the  board  of  supervisors,  after  such  hearing, 
to  approve  or  not  to  approve  the  report  of  the  viewers.  In 
other  words,  all  matters  affecting  the  project  of  opening  the 
road  were  there  to  be  tried  and  settled.  In  County  of  San 
Mateo  V.  Cohurn,  supra,  our  supreme  court  said:  "There  is 
no  room  in  the  present  case  for  any  question  as  to  the  char- 
acter of  the  use  for  which  the  condemnation  of  the  land  is 
sought.  It  needs  no  argument  to  show  that  a  highway  or 
public  road  is  a  public  use.  .  .  .  Whether  a  public  highway 
is  demanded  in  any  particular  region,  as  well  as  its  location 
and  extent,  are  also  matters  of  a  political  or  legislative  char- 
acter (citing  cases).  In  the  Political  Code  of  this  state,  sec- 
tion 2681  et  seq.,  the  legislature  has  established  a  tribunal  for 
determining  these  questions,  and  has  provided  for  notice  to 
all  persons  interested  therein,  and  given  them  an  opportunity 
to  be  heard.  If  this  tribunal  proceeds  in  accordance  with 
the  provisions  of  these  sections,  it  acquired  jurisdiction  to 
determine  these  questions,  and  its  determination  is  not  subject 
to  collateral  attack."  The  effect  of  that  decision  is  to  hold 
that  there  is  a  determination  made  by  the  board  of  super- 
visors where  its  authority  is  regularly  pursued,  both  as  to 
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the  necessity  for  the  establishment  of  a  public  road  and  the 
necessity  to  take  the  particular  land  of  the  property  owners. 
We  do  not  perceive  how  the  amendment  of  1913  made  to  sec- 
tion 1241  of  the  Code  of  Civil  Procedure  either  adds  to  or 
qualifies  any  of  the  provisions  of  the  article  before  men- 
tioned. The  supreme  court  having  declared  that  the  pro- 
visions of  that  article  made  the  determination  of  the  board 
of  supervisors  after  hearing  conclusive,  that  determination 
must  still  be  held  conclusive  of  the  same  facts  which  the 
amendment  to  section  1241  declares  essential.  If,  looking  at 
section  1241,  we  say  that  before  property  can  be  taken  the 
necessity  for  the  taking  must  be  shown,  we  must  also  say 
that  this  showing  is  fully  made  when  it  appears  that  the 
board  of  supervisors  regularly  pursued  the  various  steps  and 
proceedings  outlined  in  the  Political  Code.  The  defendant 
admitted  that  all  of  such  steps  were  properly  taken,  by  failing 
to  make  denial  thereof.  The  determination  made  by  the 
board,  we  think,  was  conclusive  of  all  questions  as  to  the 
propriety  of  locating  the  road  in  the  particular  place  it  was, 
as  well  as  of  the  necessity  for  its  establishment.  The  road 
as  established  would  be  a  public  road  regardless  of  the  num- 
ber of  persons  using  it.  (Madera  Ry.  Co,  v.  Raymotid  Granite 
Go,,  3  Cal.  App.  668,  [87  Pac.  27].)  As  to  the  question  of 
the  amount  of  damages,  the  evidence  was  conflicting,  and  the 
findings  of  the  trial  judge  cannot  be  disturbed  for  that  reason. 

From  a  careful  examination  of  the  record  submitted  we 
find  no  error  warranting  a  reversal  of  the  judgment  or  order. 

The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[Crim.  No.  641.    Second  Appellate  Distrkt. — September  5,  1917.] 
THE  PEOPLE,  Respondent,  v.  JOE  GASSEB,  Appellant. 

Ceiminal  Law— Commission  of  Lewd  Act  With  Child — Evidencb — 
Competency  of  Prosecutrix. — In  a  prosecution  under  section  288 
of  the  Penal  Code  for  committing  the  lewd  and  lascivious  act  with 
a  female  child  of  the  age  of  seven  years,  it  is  for  the  trial  court  to 
determine  whether  the  child  was  competent  to  testify,  and  where, 
before  objection,  she  responded   to  questions  with  apparent  unde^ 
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standing  and  intelligence,  it  cannot  be  said  that  anything  was  shown 
tending  to  establish  her  incompetency. 

Id. — INOOMPETENCT  OF  WITNESS — ^BuRDEN  OF  Pboof. — ^In  such  a  prose- 
eation,  the  burden  of  showing  the  incompetency  of  the  prosecuting 
witness  is  upon  the  defendant. 

Id. — Teial — Exclusion  of  Witnesses — ^Discretion. — The  exclusion  of 
witnesses  not  under  examination  during  a  criminal  trial  is  within  the 
discretion  of  the  trial  court. 

Id. — Instruction — ErrECT  of  Proof  of  Other  Offenses. — An  instrue^ 
tion  that  testimony  had  been  introduced  tending  to  prove  other  lewd 
acts  than  those  relied  upon  for  conviction,  for  the  purpose  of  proving 
the  lewd  and  lascivious  disposition  of  the  defendant  and  his  tend- 
ency to  commit  such  acts,  and  not  to  prove  distinct  oifenses,  is  nat 
erroneous. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Im- 
perial County,  and  from  an  order  denying  a  new  trial. 
Franklin  J.  Cole,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Joseph  P.  Seymour,  Jr.,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  Robert  M.  Clarke, 
Deputy  Attorney-General,  for  Respondent. 

JAMES,  J. — Appellant  was  convicted  of  the  crime  defined 
in  section  288  of  the  Penal  Code.  It  was  alleged  that  he  com. 
mitted  the  lewd  and  lascivious  act  with  a  female  child.  The 
little  girl  was  seven  years  of  age  at  the  time  of  the  commis- 
sion of  the  alleged  offense.  She  resided  in  the  county  of 
Imperial  with  her  mother.  There  was  testimony  given  by 
more  than  one  witness  which  furnished  strong  evidence  in 
proof  of  the  charge  made  in  the  information.  Defendant's 
appeal  is  taken  from  a  judgment  of  imprisonment  and  an 
order  denying  his  motion  for  a  new  trial.  In  view  of  the 
strong  character  of  the  evidence  introduced  against  the  appel- 
lant, it  is  plain  that  upon  the  facts  no  miscarriage  of  justice 
has  resulted.  The  errors  complained  of  muet  be  viewed  in 
the  light  of  that  condition  which  the  record  shows.  We  will 
not  attempt  to  discuss  in  detail  the  many  objections  presented 
in  the  seventy-six  paere  brief  of  the  appellant,  but  will  con- 
sider only  those  which  present  questions  fairly  debatable. 
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The  evidence  of  statements  made  by  the  girl  to  her  mother 
after  the  commission  of  the  alleged  offense  was  not  improperly 
admitted.  After  several  objections  had  been  made,  the  dis- 
trict attorney  remarked  that  he  would  be  very  glad  to  ask  the 
witness  what  the  child  had  said,  but  he  added:  "I  think  we 
are  only  permitted  to  show  the  general  character  of  the  com- 
plaint. I  am  willing  to  ask  her  exactly  what  the  little  girl 
told  her,  if  counsel  wants  me  to.  I  might  try  it  that  way." 
The  district  attorney  then  asked  directly  what  the  little  girl 
had  said,  and  the  answer  was  made  (and  no  objection  inter- 
posed thereto)  that  she  had  told  the  witness  that  ''Joe  had 
played  naughty  with  her.''  The  gist  of  the  statements  made 
by  the  prosecutrix  was  given  by  the  witness  in  answer  to 
questions  to  which  no  proper  objection  was  made.  Counsel's 
complaint  that  such  testimony  was  improperly  admitted  is 
therefore  not  well  taken. 

Further  contention  is  made  by  the  appellant  that  the  court 
should  not  have  received  the  testimony  of  the  prosecutrix  who 
was  at  the  time  but  seven  years  of  age.  After  the  witness  had 
answered  preliminary  questions  as  to  her  name,  age,  place  of 
residence,  and  her  acquaintance  with  several  persons  named, 
appellant's  counsel  objected  on  the  ground  that  the  witness 
was  not  shown  to  be  competent.  The  court  overruled  the  ob- 
jection. Children  under  ten  years  of  age  are  not  incompetent 
witnesses  unless  they  appear  incapable  of  receiving  just  im- 
pressions of  the  facts  respecting  which  they  are  examined, 
or  of  relating  them  truly.  (Code  Civ.  Proc.,  sec.  1880, 
subd.  2.)  It  was  for  the  trial  judge  to  determine  as  to  whether 
the  witness  who  appeared  before  him  was  competent  to  testify. 
Before  objection  was  made,  she  had  responded  to  questions 
of  the  district  attorney  with  apparent  understanding  and  in- 
telligence, and  it  cannot  be  said  that,  where  the  trial  judge 
was  observing  the  witness  and  listening  to  her  manner  of 
testifying,  anything  was  shown  which  would  tend  to  establish 
the  incompetency  of  the  infant  to  truly  testify.  (People  v. 
Dunlop,  27  Cal.  App.  464,  [150  Pac.  389].)  The  burden 
of  showing  the  incompetency  of  the  child  as  a  witness  rested 
upon  the  defendant  (People  v.  Eolloimy,  28  Cal.  App.  218, 
[151  Pac.  975].) 

On  cross-examination  of  the  mother  of  the  prosecutrix  the 
witness  was  interrogated  at  some  len^h  as  to  the  date  of  the 
commission  of  the  alleged  offense,  and  the  court  finally,  sus- 
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taining  objection  to  a  question,  remarked:  "I  sustain  the  ob- 
jection. She  has  given  the  date  three  or  four  times."  We 
do  not  think  that  this  remark  of  the  trial  judge  was  preju- 
dicially erroneous  as  indicating  to  the  jury  that  the  judge 
considered  that  sufficient  proof  had  been  made  of  any  essential 
matter  involved.  The  witness  had  fixed  a  date  in  her  testi- 
mony theretofore  given  and  the  remark  of  the  court  only  in- 
dicated that  fact  which  must  have  been  already  very  apparent 
to  the  jury.  The  record  does  not  show  that  counsel  made 
specific  objection  or  exception  to  the  remark  of  the  court 
He  is  therefore  not  in  a  position  to  insist  upon  hia  objection 
here.     {People  v.  MacDonald,  167  Cal.  545,  [140  Pac.  256].) 

It  was  within  the  discretion  of  the  trial  court  to  refuse  to 
exclude  the  witnesses  not  under  examination,  during  the  trial. 
(People  V.  McCarty,  117  Cal.  65,  [48  Pac.  984] ;  People  v. 
Nunley,  142  Cal.  441,  [76  Pac.  45].) 

It  is  next  asserted  that  the  court  erred  in  the  giving  of  this 
instruction:  **The  prosecution  has  selected  acts  testified  to 
by  the  witnesses  as  having  been  committed  by  the  defendant 
on  August  16,  1916,  and  has  elected  to  rely  on  proof  of  such 
acts  for  a  conviction  in  this  case.  Testimony  has  been  in- 
troduced by  the  prosecution  tending  to  prove  other  acts  of 
l?wd  and  lascivious  conduct  of  the  defendant  toward  Alice 
Burcki,  prior  to  the  acts  relied  upon  for  conviction.  This 
evidence  is  introduced  for  the  purpose  of  proving  the  lewd 
and  lascivious  disposition  and  tendency  of  the  defendant  to 
commit  lewd  and  lascivious  acts.  This  evidence  is  not  in- 
troduced to  prove  distinct  ofifenses,  but  corroborative  evidence 
tending  to  support  the  one  specific  oflfense  for  which  the  de- 
fendant is  being  tried."  It  is  claimed  that  this  instruction 
is  similar  to  one  given  in  People  v.  Harlan,  29  Cal.  App.  603, 
[156  Pac.  980],  and  which  was  held  to  be  erroneous.  The 
parallel  does  not  exist.  The  instruction  in  the  Harlan  case 
advised  the  jury  that  evidence  of  other  offenses  was  intro- 
duced "for  the  purpose  of  proving  the  illicit  relations  of  the 
defendant"  with  the  prosecutrix.  That  instruction  was  fur- 
ther declared  erroneous,  in  that  it  in  effect  advised  the  jury 
that  complete  proof  had  been  made  of  such  other  acts.  The 
instruction  here  given  does  not  agree  with  the  instruction 
given  in  People  v.  Harlan,  for  the  court  here  told  the  jury 
only  that  testimony  tending  to  prove  such  other  acts  was 
competent  for  the  purpose  of  proving  the  lewd  and  lascivious 
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disposition  of  the  defendant,  and  waa  corroborative  evidence 
merely  to  that  extent. 

We  think  that  none  of  the  other  contentions  made  by  ap- 
pellant for  reversal  are  deserving  of  specific  discussion.  We 
have  examined  all  of  them  and  are  satisfied  that  the  defend- 
ant was  justly  convicted  upon  ample  proof. 

The  judgment  and  order  are  afSrmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[Crim.  No.  898.    TMrd  Appellate  Biatriet— September  5,  1917.] 
THE  PEOPLE,  Respondent,  v.  M.  D.  NOLAN,  Appellant. 

OuMiNAL  Law  —  Change  of  Place  of  Trial  —  Weittkn  Application 
Essential. — In  a  criminal  action  a  motion  for  a  change  of  venue 
on  the  ground  that  a  fair  and  impartial  trial  cannot  be  had  in  the 
eonntj  ia  properly  denied  where  the  motion  is  made  orally,  Bince 
under  section  1034  of  the  Penal  bode  the  application  must  be  in 
writing. 

Id. — Affidavit  on  Motion — Essentials. — On  a  motion  for  change  of 
place  of  trial  of  a  criminal  action  on  the  ground  that  a  fair  and 
impartial  trial  cannot  be  had  in  the  county,  the  affidavit  in  support 
of  the  motion  must  state  the  facts  and  circumstances  from  which 
the  conclusion  is  to  be  deduced  that  such  a  trial  cannot  be  had  in  the 
county,  and  an  affidavit  which  merely  states  that  the  defendant  firmly 
believes  and  in  fact  knows  that  it  is  impossible  for  him  to  secure  a 
fair  and  impartial  trial  is  insufficient. 

Id. — Aloohouo  Liquors — ^Keeping  of  Place  for  Sale  and  Distribution 
m  No-LicENSE  Territory — Evidence — Prior  Sales. — In  a  prosecu- 
tion for  keeping  and  conducting  in  no-Hcense  territory  a  place  where 
alcoholic  liquors  were  sold  and  distributed,  evidence  of  sales  made 
on  three  different  days  immediately  preceding  the  date  charged  in 
the  indictment  is  eompetent. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Men- 
docino  County,  and  from  an  order  denying  a  new  trial.  J.  Q. 
White,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourt 

S4  Oil.  App.-^M 


Digitized  by 


Google 


546  People  v.  Nolan.  [34  Cal.  App. 

J.  C.  Hurley,  and  Lilbum  I.  Gibson,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones,  Deputy 
Attorney-General,  for  Respondent. 

BURNETT,  J.— It  being  suspected  that  defendant,  Nolan, 
was  ** blind-pigging,"  one  Baroni  was  employed  by  the  sheriflf 
of  Mendocino  County  to  purchase  liquor  from  defendant,  and 
succeeded  in  doing  so.  Defendant  was  thereupon  charged, 
by  indictment  of  the  grand  jury  of  the  county  of  Mendocino, 
with  the  oflPense  of  keeping  and  conducting,  in  no-license  ter- 
ritory, a  place  where  alcoholic  liquor  was  sold  and  distributed, 
and  keeping  and  conducting,  in  no-license  territory,  a  place 
where  alcoholic  liquors  were  kept  for  the  purpose  of  sale  and 
distribution.  He  was  thereupon  duly  tried  and  convicted  of 
the  offense  charged  in  the  indictment.  Defendant  moved  for 
a  new  trial,  which  motion  was  denied,  and  he  was  thereupon 
sentenced  to  pay  a  fine  of  five  hundred  dollars,  and  to  six 
months'  imprisonment  in  the  county  jail.  Defendant  prose- 
cutes this  appeal  from  the  order  and  the  judgment. 

The  several  points  urged  by  appellant  for  reversal  are  as 
follows:  (1)  That  the  court  erred  in  refusing  to  grant  defend- 
ant's motion  for  a  change  of  venue;  (2)  That  the  court  com- 
mitted prejudicial  error  in  that  it  made  certain  statements 
which  improperly  affected  the  verdict  of  the  jury;  (3)  That 
it  was  error  to  admit  evidence  of  sales  of  liquor  on  dates 
immediately  prior  to  that  charged  in  the  indictment;  and 
(4)  That  the  verdict  was  not  supported  by  the  evidence. 

As  to  the  point  that  the  court  erred  in  refusing  to  grant 
defendant's  motion  for  a  change  of  venue  made  on  the  ground 
that  a  fair  and  impartial  trial  could  not  be  had  in  the  county, 
it  need  only  be  said  that  defendant  failed  to  properly  raise 
that  point.  Section  1034  of  the  Penal  Code  requires  that  the 
application  for  change  of  venue  be  in  writing.  (See,  aUo, 
People  V.  McGarvey,  56  Cal.  327.)  The  motion  of  the  defend- 
ant here  was  made  orally.  In  addition,  the  affidavit  of  de- 
fendant in  support  of  his  motion  is  insufficient.  It  merely 
states  "that  said  affiant  firmly  believes  and  in  fact  knows  that 
it  is  impossible  for  him  to  secure  a  fair  and  impartial  trial 
at  the  hands  of  a  jury  drawn  from  this  particular  com- 
munity." But  it  is  settled  that  **  affidavits  for  such  a  motion 
must  state  the  facts  and  circumstances  from  which  the  conclu- 
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fiion  is  deduced  that  a  fair  and  impartial  trial  cannot  be  had. 
The  conclusion  is  to  be  drawn  by  the  court  and  not  by  the 
defendant  and  his  witnesses,  and  the  court  must  be  satisfied 
from  the  facts  and  circumstances  positively  sworn  to  in  the 
affidavits,  and  not  from  the  general  conclusions  to  which  the 
defendant  may  swear,  or  which  his  witnesses  may  depose  that 
they  firmly  believe  to  be  true/'  {People  v.  McCavley,  1  Cal. 
379.) 

Upon  witness  Baroni  testif3dng  on  cross-examination  that  a 
peddler  had  warned  defendant  that  the  sheriff  was  in  town, 
the  following  took  place : 

*'Q.  Do  you  know  what  the  object  was!  Do  you  know 
what  the  peddler  meant  when  he  said  to  Nolan,  'Look  out, 
the  sheriff  is  in  town?' 

**Mr.  McCowen:  Object  to  that  as  incompetent,  irrelevant, 
and  immaterial,  and  the  thing  speaks  for  itself. 

**  Court :  Well,  I  think  it  speaks  for  itself.  I  think  it  carries 
its  own  meaning  with  it  pretty  conclusively." 

It  is  claimed  that  the  utterance  of  the  court  improperly 
influenced  the  verdict  of  the  jury.  While  we  cannot  too 
forcefully  urge  trial  courts  to  exercise  great  care  in  making 
such  statements  in  the  jury's  presence,  we  are  not  satisfied 
that  defendant  was  prejudiced  here.  It  is  apparent  that 
the  court  was  addressing  its  remarks  to  the  attorneys  and  not 
to  the  jury.  And  any  possible  prejudice  that  might  have 
resulted  must  have  been  dispelled  by  the  peddler  and  defend- 
ant himself,  who  both  testified  that  the  words  of  warning  were 
made  merely  in  a  jocular  manner  and  as  a  joke  on  Nolan. 
We  cannot  say  that  there  is  anything  in  the  words  which 
would  impress  the  jury  that  the  court  was  of  the  opinion  that 
they  ought  to  convict  upon  the  evidence. 

The  objections  that  the  court  erred  in  admitting  evidence 
of  sales  of  liquor  made  April  15th,  16th,  and  17th,  and  that 
the  evidence  was  insufficient  to  support  the  verdict,  may  be 
briefly  disposed  of.  The  indictment  charges  that  the  defend- 
ant did  "willfully  and  unlawfully  keep  and  conduct"  a  place 
where  alcoholic  liquor  was  sold,  served,  and  distributed  on 
April  18,  1916.  As  bearing  upon  this  issue  the  evidence  of 
prior  sales,  not  too  remote,  was  competent.  {People  v.  Caval- 
lini,  29  Cal.  App.  526,  [156  Pac.  73].)  And  there  is  suffi- 
cient evidence  in  the  record  to  support  the  verdict.  Witness 
Baroni  testified  positively  to  havinp:  purchased  beer  from  the 
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defendant  on  several  different  occasions.  The  foregoing  shows 
the  inconsequence  of  appellant's  contention  that  certain  gifts 
of  liquor  were  made  to  guests,  and,  therefore,  not  to  be  con- 
sidered as  evidence  of  guilt.  As  before  stated,  there  was  a 
sufficient  showing  of  sales  to  make  out  the  case  charged  in 
the  indictment.  The  circumstance  as  to  said  donations 
might  therefore  be  eliminated  from  consideration.  However, 
as  to  this  there  was  room  for  a  rational  conclusion  that  the 
parties  were  not  guests,  and  hence  within  the  inhibition  of 
the  Wyllie  law,  and  if  the  verdict  was  in  any  manner  based 
upon  such  theory,  it  finds  support  in  the  record.  Nor  is 
there  any  weight  in  the  contention  that  it  was  not  proved 
that  Mendocino  city  was  in  no-license  territory  on  April  18, 
1916,  the  date  of  the  offense  charged.  At  the  close  of  the 
case  the  following  proceedings  took  place: 

**Mr.  McCowen:  Will  you  stipulate  the  required  proof  as 
to  the  territory  and  as  to  the  liquor! 

**Mr.  Hurley:  We  will  stipulate  that. 

**Mr.  McCowen:  It  is  stipulated  that  Mendocino  City  is  in 
the  fourth  supervisor  district  of  Mendocino  County,  that  the 
fourth  supervisor  district  is  no-license  territory,  and  that 
Mendocino  is  not  an  incorporated  town,  and  it  is  also  stipu- 
lated that  the  liquor  introduced  in  evidence  here  is  alcoholic 
liquor  as  defined  by  the  Wyllie  Local  Option  Law." 

There  can  be  no  doubt  that  the  above  referred  to  the  date 
charged  in  the  indictment,  and  was  offered  in  support  of  the 
allegation  in  the  indictment  that  Mendocino  City  was  "then 
and  there"  (April  18,  1916)  no-license  territory.  It  cannot 
reasonably  be  supposed  that  the  prosecuting  attorney  would 
offer  proof  as  to  no-license  territory  as  of  the  date  of  the 
trial  in  support  of  an  allegation  referring  to  a  date  six  months 
previous.  {People  v.  Nolan,  33  Cal.  App.  493,  [165  Pac. 
715].) 

The  judgment  and  order  are  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 
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[Grim.  No.  667.    Fint  Appellate  District. — September  6,  1917.] 

THE  PEOPLE.  Respondent,  v.  WARREN  K.  BILLINGS, 

Appellant. 

CkiMiNAL  Law— OoNTLiCT  OF  EMdengs — Appeal. — In  a  criminal  action, 
the  weight  to  be  given  to  a  conflict  in  the  evidence  is  a  question  for 
the  jury,  and,  in  the  absence  of  a  showing  of  its  inherent  improb- 
abilitj  and  utter  incredibilitj,  the  determination  of  the  jury  is  con- 
clusive upon  the  appellate  court. 

Id. — EviDXNCE  —  Belevancy  —  Incidental  Fact. — In  a  criminal  action, 
the  relevancy  of  proffered  proof  depends  upon  whether  or  not  it  tends 
to  sustain  a  legitimate  hypothesis  of  the  guilt  of  the  defendant,  and, 
generally  speaking,  an  incidental  fact  is  relative  to  the  main  fact 
in  issue  when,  in  accord  with  the  ordinary  course  of  events  and 
common  experience,  the  existence  of  the  incidental  fact,  standdng 
alone,  or  when  considered  in  connection  with  other  established  facts, 
tends  in  some  degree  to  make  the  main  fact  in  issue  certain,  but  it 
is  not  necessary  that  such  incidental  fact  should  bear  directly  upon 
the  main  fact  in  issue,  for  it  will  suffice  as  a  pertinent  piece  of  proof 
if  it  can  be  said  to  constitute  a  link  in  the  chain  of  evidence. 

Id. — Murder — Explosion  of  Bomb — Evidence — Incbiminatinq  Ciecum- 
STANCES. — In  a  prosecution  for  murder  caused  from  the  explosion 
of  a  bomb,  where  it  was  the  theory  of  the  state  that  the  explosion 
resulted  from  the  discharge  by  a  clock  device  of  a  shrapnel  dynamite 
bomb  which,  concealed  and  carried  in  a  suitcase,  was  deposited  by 
the  defendani  on  the  sidewalk  of  a  city  street  just  before  the  explo- 
sion, it  was  proper  to  admit  in  evidence,  as  circumstances  tending  to 
show  the  defendant's  connection  with  the  construction  of  the  bomb, 
that  a  pistol  loaded  with  certain  caliber  cartridges  and  a  large  quan- 
tity of  loose  loaded  cartridges  of  varying  caliber,  many  of  which 
corresponded  in  caliber  with  the  bullets  found  in  the  bodies  of  the 
victims  of  the  explosion,  together  with  two  automobile  ball-bearings, 
differing,  however,  in  size  from  those  found  at  the  scene  of  the 
explosion,  were  discovered  in  the  room  of  defendant  shortly  after  he 
was  arrested. 

Id. — Bebxtttal  of  Attempted  Impeachment  of  Witness. — In  such  prose- 
cution, where  the  defense  attempted  to  show  that  the  testimony  of 
the  chief  witness  for  the  prosecution  was  of  recemt  fabrication,  it 
was  not  error  to  permit  the  state  to  show  that  the  witness  shortly 
after  the  explosion  had  made  statements  to  several  persons  in  sub- 
stantial accord  with  his  testimony. 

Id. — Admitted  Bias  of  Witness — Cross-examination  Without  Preju- 
dice.— In  such  a  prosecution,  where  a  witness  for  the  defense  had 
admitted  her  bias  and  interest  in  the  defendant  and  those  jointly 
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indicted  with  him,  it  ib  not  prejudicial  error  to  permit  the  witness 
to  be  cross-examined  as  to  such  matter,  where  snch  cross-examination 
resulted  in  showing  nothing  more  than  the  admitted  fact. 

Ii>. — Acquaintanceship  Between  Defendants — Testimony  of  Officer 
— ^Lack  of  Prejudice. — The  testimony  of  a  police  officer  to  the  effect 
that  on  one  occasion,  about  three  years  previous  to  the  trial,  he  saw 
two  of  the  defendants  in  another  city  shake  hands  and  hold  a  con- 
versation is  without  prejudice,  where  an  acquaintanceship  between 
such  defendants  ante-dating  such  time  was  admitted. 

Id. — Conviction  of  Defendant  as  an  Aider  and  Abetter  of  Crime — 
Instruction. — An  instruction  that  even  if  the  jury  should  find  that 
some  person  other  than  the  defendant  placed  the  bomb,  yet  they 
should  convict  the  defendant  if  they  found  that  he  aided  and  abetted 
such  person,  is  not  antagonistic  to  an  instruction  that  it  was  the 
theory  of  the  prosecution  that  defendant  himself  placed  the  bomb, 
where  the  evidence  warranted  a  finding  that  he  either  placed  it  or 
aided  and  abetted  the  one  wbo  did. 

Id. — Statements  of  District  Attorney  in  Argument  —  Deductions 
FROM  Evidence — ^Lack  of  Prejudice. — Statements  made  by  the  dis- 
trict attorney  in  his  argument  to  the  jury  which  upon  their  face 
purport  to  be  his  deductions  from  the  evidence  are  not  prejudicial, 
where  made  in  good  faith. 

Id. — Misconduct  of  District  Attorney — ^Waiver. — Alleged  misconduct 
of  the  district  attorney  in  his  argument  is  waived  where  the  same 
is  not  assigned  as  misconduct  in  the  trial  court. 

Id. — OouRAOE  of  Defendant  —  Comparison  With  Hyena  —  Lack  of 
Prejudice. — The  comparison  of  the  defendant's  conduct  while  testi- 
fying to  that  of  a  hyena,  and  describing  it  as  the  cowardliest  and 
most  disliked  animal  in  the  world,  based  upon  the  assumption  that 
the  defendant  set  the  bomb,  is  not  misconduct. 

Id. — ^New  Trial— Newly  Discovered  Evidence— Rule. — A  new  trial  will 
not  be  granted  for  newly  discovered  evidence  where  such  evidence 
is  cumulative  and  only  tends  to  conitradict  some  of  the  witnesses  for 
the  prosecution. 

Id.— Conflict  of  Evidence— Reasonable  Doubt.— The  mere  fict  that 
there  is  a  conflict  in  the  evidence  does  not  establish  that  there  are 
two  hypotheses,  one  eonsistent  with  guilt  and  the  other  with  inno- 
cence, so  as  to  create  a  reasonable  doubt. 

APPEAL  from  a  judgment  of  tlie  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    Prank  H.  Dunne,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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John  G.  Lawlor,  Maxwell  McNutt,  and  E.  H.  Lomasney, 
for  Appellant 

U.  S.  Webb,  Attomey-Qeneral,  and  John  P.  Riordan,  As- 
sistant Attorney-General,  for  Respondent, 

THE  COURT.— Near  the  hour  of  2  P.  M.  on  the  afternoon 
of  July  22,  1916,  while  a  preparedness  parade,  formed  for 
the  purpose  of  displaying  and  developing  the  patriotic  pride 
and  spirit  of  the  people  of  San  Francisco,  was  passing  at, 
or  about,  the  intersection  of  Steuart  and  Market  Streets  in 
that  city,  an  explosion  occurred  at  that  point  which  resulted 
in  the  death  of  several  persons  and  the  wounding  of  two 
score  more  who  were  viewing  the  parade. 

The  defendant  Billings  and  several  other  persons  were  sub- 
sequently jointly  indicted  and  charged  with  the  crime  of 
murder.  The  defendant  Billings  was  separately  tried.  He 
was  convicted  of  the  crime  charged,  and  the  penalty  therefor, 
life  imprisonment,  was  fixed  by  the  jury. 

After  having  reviewed  the  evidence  adduced  upon  the  whole 
ease  which  was  wholly  circumstantial,  we  are  constrained  to 
say  that  the  contention  of  counsel  for  the  defendant  that  the 
evidence  does  not  sustain  the  verdict  and  judgment  is  not 
well  taken,  for  it  is  rested  solely  upon  a  discussion  of  the 
weight  of  the  evidence. 

The  contradictions  and  inconsistencies,  if  any,  existing  in 
the  proof  proffered  and  received  in  support  of  the  people's 
case  created  no  more  than  a  conflict  in  the  evidence  and  it 
was  the  peculiar  province  of  the  jury,  when  weighing  the  evi- 
dence, to  reconcile  such  contradictions  and  inconsistencies  with 
what  they  conscientiously  believed  to  be  the  truth  as  developed 
by  the  evidence  adduced  upon  the  whole  case. 

It  is  the  settled  rule  that  the  weight  to  be  given  to  a  con- 
flict in  the  evidence — whether  it  appears  in  the  case  of  the 
people  or  is  made  manifest  by  the  proof  proffered  to  support 
the  defense — is  a  question  to  be  determined  in  the  first  in- 
stance by  the  jury  and,  in  the  absence  of  a  showing  of  its 
inherent  improbability  and  utter  incredibility,  the  determina- 
tion of  the  jury  is  as  matter  of  law  conclusive  upon  this  court. 
In  other  words,  unless  the  evidence  upon  which  a  conviction 
rests  appears  to  be  so  radically  improbable  as  to  amount  to  no 
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evidence  at  all,  we  are  not  permitted  to  examine  it  merely 
to  determine  the  preponderance  of  its  probabilities. 

The  argument  of  counsel  for  the  defendant  made  to  us  upon 
this  phase  of  the  case  is  doubtless  but  a  repetition  of  his  argu- 
ment made  to  the  jury  at  the  trial  of  the  case,  but  needless  to 
say  the  sufficiency  of  the  evidence  in  the  presence  of  a  conflict 
therein  to  support  the  verdict  may  not  be  tested  on  appeal  by 
the  weight  which  the  members  of  this  court  might  have  given 
to  it  had  they  been  sitting  as  jurors  on  the  trial  of  the  case. 
Measured  by  the  rule  under  consideration,  we  cannot  say  that 
the  evidence  does  not  support  the  verdict  and  judgment. 

It  was  the  theory  of  the  prosecution  that  the  explosion  which 
caused  the  death  of  the  deceased  person  for  whose  murder  the 
defendant  was  being  tried  resulted  from  the  discharge  by  a 
clock  device  of  a  shrapnel  dynamite  bomb  which,  concealed 
and  carried  in  a  suitcase,  was  deposited  by  the  defendant 
Billings  on  the  sidewalk  at  the  place  of,  and  shortly  before, 
the  explosion.  Two  ball-bearings  of  the  kind  used  in  auto- 
mobiles and  handf uls  of  loaded  cartridges  of  varjdng  calibers 
were  picked  up  by  bystanders  immediately  after  the  explosion 
and  bullets  of  varjdng  caliber  were  found  in  the  bodies  of  sev- 
eral victims  of  the  explosion. 

As  circumstances  tending  to  show  the  defendant's  connec- 
tion with  the  construction  of  the  bomb,  the  prosecution  offered, 
and  the  trial  court  permitted  in  evidence,  proof  of  the  follow- 
ing facts :  That  a  pistol  loaded  with  certain  caliber  cartridges 
and  a  large  quantity  of  loose  loaded  cartridges  of  varying  cali- 
ber, many  of  which  corresponded  in  caliber  with  the  bullets 
found  in  the  bodies  of  the  victims  of  the  explosion,  together 
with  two  automobile  ball-bearings,  differing,  however,  in  size 
from  those  found  at  the  scene  of  the  explosion,  were  discovered 
in  the  room  of  the  defendant  shortly  after  he  was  arrested. 

The  objection  made  to  this  evidence,  seems  to  us,  was  di- 
rected merely  against  its  weight.  The  relevancy  of  proffered 
proof  in  a  criminal  case  depends  upon  whether  or  not  it  tends 
to  sustain  a  legitimate  hypothesis  of  the  guilt  of  the  defend- 
ant, and,  generally  speaking,  an  incidental  fact  is  relative  to 
the  main  fact  in  issue  when  in  accord  with  the  ordinary  course 
of  events  and  common  experience  the  existence  of  the  inci- 
dental fact,  standing  alone  or  when  considered  in  connection 
with  other  established  facts,  tends  in  some  degree  to  make  the 
main  fact  in  issue  certain.     It  is  not  necessary  that  such  inci- 
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dental  fact  should  bear  directly  upon  the  main  fact  in  issue, 
for  it  will  guflSce  as  a  pertinent  piece  of  proof  if  it  can  be  said 
to  constitute  a  link,  however  small,  in  the  chain  of  evidence 
and  tends  thereby  to  establish  the  existence  of  the  main  fact  in 
issue.  {Moody  v.  Peirano,  4  Cal.  App.  411,  [88  Pac.  380].) 
Hence  any  fact  is  relevant  evidence  which  naturally  tends  to 
show  the  means  and  method  employed  in  the  commission  of  a 
crime,  and  therefore  it  was  proper  in  the  present  case  to  admit 
evidence  of  the  identification  of  the  cartridges  picked  up  near 
the  scene  of,  and  shortly  after,  the  explosion,  and,  having  been 
so  identified,  they  were  rightfully  admitted  in  evidence. 
(1  Michie  on  Homicide,  pp.  856,  857.) 

The  fact  that  the  cartridges  found  in  the  room  of  the  de- 
fendant after  the  commission  of  the  crime  were  of  the  same 
character  and  caliber  of  those  found  in  the  bodies  of  the  vic- 
tims of  the  explosion  was  admissible,  as  tending  in  a  measure 
to  show  that  the  defendant  had  the  means  at  hand  to  commit 
the  crime  charged  against  him  in  the  manner  and  by  the  means 
which  it  was  shown  were  employed  to  commit  the  crime. 
(1  Michie  on  Homicide,  pp.  851,  855,  857,  859;  21  Cyc.  945.) 

While  it  is  true  that  no  ball-bearings  were  found  in  the 
bodies  of  the  victims  of  the  explosion,  nevertheless,  the  ball- 
bearings admitted  in  evidence  were  found,  immediately  after 
the  explosion,  in  the  midst  of  other  things  which,  when  con- 
sidered in  connection  with  all  of  the  circumstances  shown  in 
evidence  concerning  the  character  of  the  explosion  and  its 
effects,  apparently  constituted  a  part  of  the  bomb  and  were 
therefore  admissible  as  tending  in  some  degree  to  show  what 
were  the  constituent  elements  of  the  bomb.  In  this  connection 
it  may  be  noted  that  "the  tendency  of  modem  decisions  is  to 
admit  any  evidence  which  may  have  a  tendency  to  illustrate 
or  throw  any  light  on  the  transaction  in  controversy  or  give 
any  weight  in  determining  the  issue,  leaving  the  strength  of 
such  testimony  or  the  amount  of  such  weight  to  be  determined 
by  the  jury."  {Moody  v.  Peirano,  4  Cal.  App.  411,  [88  Pac. 
380].) 

The  presence  in  evidence  of  the  pistol  found  in  the  defend- 
ant's  room  came  in  as  a  mere  incident  to  the  testimony,  which 
showed  the  result  of  the  search  of  defendant's  room,  and,  con- 
ceding that  it  was  improperly  admitted  in  evidence,  we  cannot 
conceive  how  it  could  have  prejudiced  the  defendant. 
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The  trial  court  did  not  err  in  its  ruling  permitting  the  prose-  ; 
cution  to  show  in  evidence  that  one  McDonald,  its  chief  wit- 
ness, had  made  statements  to  several  persons  shortly  after  the 
explosion  which  were  in  substantial  accord  with  his  testimony 
given  at  the  trial  of  the  case.  This  proof  was  not  proffered 
by  the  prosecution,  nor  permitted  by  the  trial  court,  upon  the 
theory,  as  counsel  for  the  defendant  contends,  for  the  purpose 
of  corroborating  the  testimony  of  the  witness.  The  record 
shows  that  the  evidence  in  question  was  offered  and  received 
for  the  purpose  of  showing  that  the  testimony  of  the  witness 
McDonald  was  consistent  with  statements  made  by  him  at  a 
time  when  he  was  neither  thought  of,  nor  sought  for,  as  a  wit- 
ness for  the  people.  Its  tendency  was  to  rebut  the  inference 
which  the  defense  sought  to  deduce  from  impeaching  evidence 
to  the  effect  that  the  testimony  of  the  witness  as  given  at  the 
trial  was  of  recent  fabrication  and  the  creature  of  corruption, 
and  therefore  was  rightly  received.  {Commonwealth  v.  Jen- 
kins, 10  Gray  (Mass.),  485;  YarhrougJt  v.  State,  105  Ala.  43, 
[16  South.  758]  ;  California  Electric  Light  Co.  v.  Calif omia 
etc.  Co.,  145  Cal.  124,  [78  Pac.  372] ;  Wharton's  Criminal  Evi- 
dence, 10th  ed.,  sec.  492;  Wigmore  on  Evidence,  sees;  1129, 
1130.) 

Counsel  for  the  defendant  has  not  directed  our  attention  te 
any  particular  portion  of  the  record  in  support  of  his  conten- 
tion that  the  defendant,  when  testifying  as  a  witness  in  hia 
own  behalf,  was  prevented  by  objection  or  otherwise  from  giv- 
ing an  account  of  the  movements  of  his  codefendants  on  the 
day  of  the  explosion.  Ordinarily  this  would  suffice  to  warrant 
us  in  ignoring  the  contention,  but  it  may  not  be  amiss  to  say 
that  an  independent  investigation  of  the  record  discloses  no 
basis  for  the  contention,  nor  for  the  further  contention  that 
the  trial  court  erred  in  refusing  to  permit  the  defendant  to 
show  all  of  the  facts  and  circumstances  connected  with  the 
meeting  of  the  defendant  and  his  codefendant,  Mooney,  which 
a  witness  for  the  prosecution  testified  occurred  some  three 
days  prior  to  the  explosion. 

Complaint  is  made  of  the  cross-examination  of  Mrs.  Belle 
Hammerberg,  a  witness  for  the  defense,  whose  testimony  in 
substance  was  that  the  codefendants  Thomas  Mooney  and  hia 
wife,  Mrs.  Eena  Mooney,  were  on  the  roof  of  a  building  sit- 
uated a  considerable  distance  from  the  scene  of  the  explosion 
during  the  entire  afternoon  of  the  day  of  the  preparedness 
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parade.  Substantially  stated,  the  cross-examination  of  the 
witness  consisted  of  an  attempt  to  develop  and  disclose  her  in- 
terest in  and  bias  for  the  defendants.  It  is  now  insisted  that 
inasmuch  as  the  witness  had  previously  declared,  and  counsel 
for  the  defense  had  admitted,  that  she  was  greatly  interested 
in  the  defendants,  the  prosecution  was  precluded  from  prob- 
ing for  the  motives  of  her  bias,  and,  in  addition,  that  the  real 
purpose  of  the  cross-examination  in  the  particular  stated  was 
to  prejudice  the  jury  against  the  defendant  by  creating  the 
impression  that  the  witness  was  suppressing  evidence  which, 
if  revealed,  would  connect  the  defendants  Mooney  and  Billings 
with  the  explosion.  The  cross-examination  complained  of  re- 
sulted in  showing  nothing  more  than  that  the  witness  was  in- 
terested in  the  defense  and  that  she  had  received  ''some 
papers''  or  a  "parcel  of  papers"  from  Mrs.  Rena  Mooney 
some  time  during  the  early  part  of  the  month  of  May  or  June. 
Conceding  it  to  be  the  general  rule  that  when  the  interest 
of  a  witness  in  the  result  of  a  case  is  developed  or  admitted, 
as  was  done  in  the  present  case,  the  cross-examination  cannot 
be  legitimately  continued  for  the  purpose  of  showing  the  mo- 
tive for  such  interest,  nevertheless  we  are  not  prepared  to  say 
that  the  facts  developed  upon  such  cross-examination  resulted 
in  prejudice  to  the  defendant,  for  it  will  be  noted  that  the  dis- 
trict attorney  failed  in  his  avowed  purpose  to  show  that  the 
witness  had  concealed  the  papers  referred  to,  and  further, 
that  neither  the  character  of,  nor  the  contents  of,  those  papers 
were  disclosed  by  the  cross-examination.  In  fact,  the  only 
hint  of  the  character  of  their  contents  is  to  be  found  in  the  ad- 
mission of  counsel  for  the  defendant  made  during  the  course 
of  an  argument  upon  an  objection  to  the  cross-examination 
that  they  related  '*to  certain  matters  of  correspondence  affect- 
ing the  car  strike."  Conceding  that  thia  admission  was  pro- 
voked by  the  exigencies  of  the  situation,  nevertheless  neither  it 
nor  the  cross-examination  itself  revealed  the  particular  car 
strike  referred  to  nor  the  details  of  the  correspondence.  It 
will  thus  be  seen  that  the  cross-examination  complained  of  re- 
sulted in  showing  nothing  beyond  the  fact  that  the  witness 
was  perhaps  biased  in  favor  of  the  defense,  which  fact  was 
admitted  by  her  and  by  counsel  for  the  defendant,  and,  con- 
sequently, it  cannot  be  said  that  the  error  of  the  ruling  per- 
mitting such  cross-examination  resulted  in  any  prejudice  to 
the  defendant 
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No  prejudice  resulted  from  the  ruling  of  the  court  permitr 
ting  Police  Officer  Kramer,  a  witness  for  the  prosecution,  to 
testify  that  on  one  occasion  during  the  year  1913  he  saw  the 
defendant  Billings  in  the  city  of  Sacramento  shake  hands 
with  and  hold  a  conversation  with  the  defendant  Mooney. 
The  avowed  purpose  of  this  evidence  was  to  show  a  long- 
standing acquaintance  between  the  two  men.  Whether  that 
fact  had  any  tendency  to  corroborate  the  testimony  of  the 
witness  McDonald  to  the  effect  that  he  saw  the  defendant  and 
Mooney  together  at  the  scene  of  the  explosion  and  shortly 
prior  thereto  is  of  but  little,  if  of  any,  consequence  when  con- 
sidered in  conjunction  with  the  fact  that  counsel  for  the  de- 
fendant announced  in  open  court  that  **we  concede  that  ac- 
quaintance long  before  and  since  that  time." 

Counsel  for  the  defendant  complains  of  and  devotes  a  page 
of  his  brief  to  the  alleged  refusal  of  the  trial  court  to  give  a 
certain  requested  instruction  to  the  jury,  but  the  record  does 
not  show  that  the  instruction  in  question  was  not  given. 
Moreover,  the  subject  matter  of  the  requested  instruction  was 
sufficiently  covered  in  the  charge  of  the  court. 

During  the  course  of  its  charge  the  trial  court  instructed 
the  jury  to  the  effect  that  even  though  the  jury  should  find 
that  some  person  other  than  the  defendant  had  feloniously 
placed  the  bomb  at  the  scene  of  the  explosion  which  resulted 
in  the  killing  of  the  deceased,  but  further  found  that  the  de- 
fendant willfully  and  unlawfully  aided  and  abetted  such  per- 
son and  assisted  him  to  obtain,  manufacture,  or  explode  said 
bomb,  then  the  defendant  Billings  was  a  principal  in  the  com- 
mission of  the  crime. 

This  instruction  is  assailed  and  asserted  to  be  erroneous 
upon  the  ground  that  it  did  not  limit,  nor  attempt  to  limit,  the 
jury  to  a  finding  that  the  defendant  personally  performed  the 
physical  act  of  depositing  the  bomb  at  the  place  where  the 
crime  was  committed.  This  contention  is  made  and  based 
upon  the  theory  that  the  jury  should  have  been  so  limited  be-  r 
cause  the  trial  court  had  previously  instructed  them  to  the' 
effect  that  it  was  the  theory  of  the  prosecution  that  a  bomb 
was  deposited  by  the  defendant  Billings  at  the  place  and  with 
the  intent  and  purpose  charged  in  the  indictment,  and,  because 
of  this,  it  is  argued  that  the  defendant  could  not  be  found 
guilty  in  the  absence  of  evidence  warranting  a  finding  that  he 
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had  personally  placed  the  bomb  "at  the  scene  of  the  explosion 
and  hence  murdered  the  deceased  by  direct  means." 

These  instructions,  in  our  opinion,  were  pertinent  to  the  evi- 
dence adduced  upon  the  whole  case  which  warranted  the  jury 
in  its  finding,  implied  from  the  verdict,  that  the  defendant 
either  personally  placed  the  bomb  at  the  scene  of  the  explo- 
sion or  aided  and  abetted  the  person  who  did.  In  this  view  of 
the  evidence  the  instructions  immediately  under  consideration 
were  not  antagonistic  to  and  destructive  of  one  another,  for  it 
is  the  law  that  **all  persons  concerned  in  the  commission  of 
a  crime,  whether  it  be  felony  or  misdemeanor,  and  whether 
they  directly  commit  the  act  constituting  the  offense,  or  aid 
and  abet  in  its  commission,  or,  not  being  present,  have  advised 
and  encouraged  its  commission,  .  .  .  are  principals  in  any 
crime  so  committed."     (Pen.  Code,  sees.  31,  971.) 

With  reference  to  those  portions  of  the  argument  of  the 
district  attorney  to  the  jury  which  were  protested  and  as- 
signed in  the  court  below  as  misconduct,  coupled  with  a  re- 
quest for  an  appropriate  admonition  to  the  jury,  the  record 
shows  that  the  first  assignment  related  in  part  to  statements 
of  the  district  attorney  which  upon  their  face  purport  to  be 
his  deductions,  made  apparently  in  good  faith  from  the  evi- 
dence adduced  at  the  trial.  This  was  legitimate  argument, 
and  could  not  properly  be  made  the  basis  of  an  assignment  of 
misconduct. 

The  remaining  portions  of  the  district  attorney's  argument 
covered  by  the  first  assignment  of  misconduct  relate  to  his 
assertion  that  **the  reason  why  they  [the  defense]  objected  to 
us  showing  the  particular  felony  he  [the  defendant]  has  been 
convicted  of  is  obvious."  The  record,  however,  does  not  show 
that  this  statement  was  assigned  as  misconduct  in  the  court 
below,  and,  therefore,  the  misconduct,  if  any,  might  well  be 
deemed  to  have  been  waived.  But,  assuming  that  there  was 
no  waiver  and  conceding  the  impropriety  of  the  argument  in 
the  particular  stated,  it  is  difficult  to  conceive  how  the  defend- 
ant could  be  prejudiced  thereby  in  the  face  of  the  fact  ad- 
mitted by  the  defendant,  while  testifying  as  a  witness  in  his 
own  behalf,  to  the  effect  that  he  had  suffered  a  felonious  con- 
viction in  this  state  for  carrying  explosives. 

The  second  assignment  of  misconduct  has  reference  to  the 
fact  thal^  the  district  attornoy,  in  his  arjrument,  asserted  in 
effect  that  the  defendant,   while  testifying,   laughed   like  a 
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hyena  and  apparently  considered  the  charge  against  him  a 
joke,  and  then  proceeded  to  draw  a  comparison  between  the 
perpetrator  of  the  crime  and  a  hyena — ^**the  cowardliest  and 
most  disliked  animal  in  the  world.  ..."  Defendant's  de- 
meanor, while  testifying  as  a  witness,  was  a  proper  subject 
for  the  jury's  consideration,  and  while  the  record,  as  a  matter 
of  course,  does  not  disclose  what  that  demeanor  was,  neverthe- 
less we  are  not  permitted  to  assume  that  it  was  willfully  or  at 
all  misrepresented  by  the  district  attorney.  His  comparison 
of  the  defendant's  courage  with  that  of  a  hyena,  based  as  it 
was  upon  the  assumption  that  the  evidence  showed  him  to  be 
the  perpetrator  of  the  crime,  obviously  was  peculiarly  perti- 
nent, and  therefore  permissible,  even  though  it  did  involve  a 
denunciation  of  the  defendant  as  the  perpetrator  of  the  crime, 
for  as  was  said  in  the  case  of  People  v.  Olaze,  139  Cal.  154, 
[72  Pac.  965] :  **A  defendant  on  a  trial  for  murder  is  not 
entitled  as  of  right  to  be  spoken  of  as  if  he  were  an  innocent 
man  in  an  argument  by  an  officer  who  is  endeavoring  to  show 
that  the  evidence  proves  his  guilt.*' 

Complaint  is  made  of  the  failure  of  the  trial  court  upon  re- 
quest to  admonish  the  jury  to  disregard  statements  made  by 
the  district  attorney  when  making  an  oflfer  to  prove  by  a  wit- 
ness present  in  the  courtroom  that  the  defendant  had  said 
that  he  was  skilled  in  the  making  of  bombs  and  had  thrown 
them  for  hire.  The  objection  to  this  offer  was  sustained,  and, 
without  regard  to  whether  or  not  the  proffered  proof  was  rele- 
vant and  competent,  the  district  attorney  was  privileged,  in 
good  faith,  to  state  what  he  expected  to  prove.  In  so  far  as 
the  record  shows,  the  offer  in  question  was  not  made  in  bad 
faith,  and  it  not  appearing  that  the  district  attorney  was 
guilty  of  pernicious  and  persistent  misconduct  throughout  the 
trial  of  the  case,  we  are  of  the  opinion  that  the  request  for  an 
admonition  to  the  jury  to  disregard  any  suggestions  contained 
in  the  offer  was  sufficiently  complied  with  in  the  charge  of  the 
court,  which,  in  part,  instructed  the  jury  that  under  their 
oaths  they  were  ''to  take  into  consideration  only  such  evidence 
as  had  been  admitted  by  the  court,  and  .  .  .  disregard  and 
discard  .  .  •  every  impression  or  idea  suggested  by  questions 
asked  by  counsel  which  were  objected  to  and  to  which  objec- 
tions were  sustained." 

It  is  insisted  that  the  trial  court  erred  in  denying  the  de- 
fendant's motion  for  a  new  trial  grounded,  in  part,  upon  al- 
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leged  newly  discovered  evidence.  The  alleged  newly  dis- 
eovered  evidence  offered  upon  the  hearing  in  8npx>ort  of  the 
motion  was,  in  our  opinion,  merely  cumulative,  and  tended  to 
do  no  more  than  contradict  some  of  the  witnesses  who  had 
testified  for  the  people  upon  the  trial  of  the  case.  It  is  a  well- 
settled  rule  of  law  that  newly  discovered  evidence  of  that 
character  will  not  sufiSce  to  warrant  the  granting  of  a  new 
trial. 

Concluding  this  discussion  of  each  and  every  point  made  in 
support  of  the  appeal,  we  are  constrained  to  say  that  a  perusal 
of  the  record  before  us  which  contains  the  argument  of  counsel 
for  defendant  compels  the  conclusion  that  the  defendant  was 
accorded  a  fair  trial  before  a  fair  judge  and  a  fair  jury,  and 
this  conclusion  is  confirmed  by  the  concession  of  counsel  for 
the  defendant  made  in  his  closing  argument  to  the  jury 
wherein  he  said:  **We  have  had  a  fair  trial — ^*WeVe  had  our 
trial,  and  must  needs  say  a  noble  one.'  We've  had  our  trial 
and  we  proclaim  to  the  world  that  it  has  been  a  fair  and  noble 
one.  This  jury  was  impaneled  by  a  member  of  the  district  at- 
torney's staff  with  absolute  fairness  and  impartiality — a  man 
who  asked  only  what  we  asked,  and  only  what  we  ask  now — 
justice!'* 

The  judgment  and  order  denying  a  new  trial  are  aflSrmed. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  October  2,  1917,  and  the  following 
opinion  then  rendered  thereon : 

THE  COURT. — ^In  their  petition  for  rehearing  of  this  cause 
appellant's  counsel  repeat  their  arguments  considered  and 
passed  upon  in  the  opinion  delivered  in  this  case.  Their  peti- 
tion in  this  respect  presents  nothing  new.  The  propositions 
which  they  re-advance  were  given  careful  consideration,  and 
this  court  sees  no  reason  to  change  the  views  which  it  has  ex- 
pressed upon  them. 

Concerning  two  matters,  however,  the  petition  makes  a  com- 
plaint which  calls  for  response.  The  first  of  these  is  that 
appellant  has  contended  that  there  is  a  ** complete  insuflSciency 
of  the  evidence,  admitting  its  entire  truth  for  the  purpose  of 
the  argument,  to  sustain  a  verdict  of  guilty  of  murder."  It 
is  said  that  this  contention  requires  of  this  court  something 
more  than  a  declaration  that  the  evidence  is  sufficient — ^it  de- 


Digitized  by 


Google 


560  Pboplb  v.  Bilunqs.  [34  Cal.  App. 

mands  a  presentation  of  the  evidence  which  this  court  declares 
to  be  sufficient.  As  appellant's  counsel  thus  urgently  insist 
upon  a  statement  of  this  evidence,  it  will  be  given. 

The  prosecution  introduced  evidence  showing  that  a  high 
explosive  concealed  in  a  suitcase  was,  on  the  occasion  of  the 
preparedness  parade  in  San  Francisco,  placed  against  a  build- 
ing at  the  southwest  comer  of  Steuart  and  Market  Streets, 
about  twenty  feet  from  the  corner  of  Market.  The  junction 
of  ]\rarket  and  Steuart  Streets  is  near  the  ferry  building,  at 
the  foot  of  Market  Street.  On  Steuart  Street  and  other  similar 
connecting  streets  at  the  lower  end  of  Market  Street  the  units 
of  the  parade  were  to  form  and  enter  the  parade,  which  was 
programed  to  proceed  out  Market  Street.  Such  a  unit  of  the 
parade  was  standing  on  Steuart  Street.  The  sidewalks  were 
crowded  with  innocent  spectators.  This  infernal  machine  was 
so  constructed  that  by  a  clock-work  device  it  would  explode  at 
a  given  time.  The  time  when  this  explosion  actually  took 
place  was  six  minutes  after  2  P.  M.  The  force  of  the  explo- 
sion was  terrific.  Men  were  blown  from  their  horses  and  peo- 
ple "fell  to  the  ground  like  matches."  Nine  or  ten  people  lost 
their  lives.  Nearly  fifty  others  were  mutilated  and  mangled. 
The  devilish  ingenuity  which  constructed  this  infernal  ma- 
chine did  not  rest  content  with  placing  in  it  the  explosive 
alone.  It  was  filled  with  pistol  cartridges,  with  pieces  of  iron 
pipe  and  with  steel  balls  like  unto  the  ball-bearings  of  automo- 
biles. From  the  debris  of  the  explosion  and  from  the  bodies  of 
the  dead  and  wounded  many  of  these  artiel<*s  were  discovered 
and  introduced  in  evidence.  So,  also,  were  introduced  in  evi- 
dence bits  of  brown  papier-mache  from  which  cheap  suitcases 
are  made,  and,  in  the  language  of  appellant's  counsel,  ''some 
clasps  or  locks  or  other  things  affecting  the  suitcase.'*  That 
this  destruction  of  life  and  property  was  criminally  caused  by 
the  criminal  means  indicated,  the  evidence  leaves  in  not  the 
slightest  doubt. 

The  crime  having  thus  been  established,  the  next  inquiry  is, 
Does  the  evidence  sufficiently  connect  this  defendant  with  the 
crime  as  the  perpetrator,  or  one  of  the  perpetrators  thereof! 
The  fact  that  the  suitcase  which  exploded  was  placed  by  this 
defendant  does  not  rest  upon  circumstantial  evidence  alone. 
A  witness  testifies  directly  to  having  seen  the  defendant  with 
the  suitcase  in  his  hand  at  about  ten  minutes  before  2  o'clock 
at  Steuart  and  Market  Streets.     The  defendant  was  looking 
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about  him  so  that  the  witness  thought  that  he  had  either  stolen 
the  suitcase  or  was  playing  a  joke.  He  was  joined  by  another 
man  at  the  door  of  the  saloon.  They  looked  at  their  watches. 
They  looked  at  the  clock  on  the  near-by  ferry  building  tower, 
and  the  defendant  disappeared  in  the  crowd  on  Steuart  Street. 
Another  witness  saw  the  defendant  a  few  minutes  later  with- 
out a  suitcase  near  the  comer  of  Mission  and  Steuart  Streets, 
less  than  one  block  away  from  the  spot  where  the  suitcase  had 
been  placed.  He  heard  the  explosion.  After  this,  and  to 
prevent  a  panic,  "the  band  was  started  up  and  played  *the 
colors';  and  everybody  took  their  hats  off  but  the  defendant 
and  the  man  that  was  with  him.  A  man  in  the  crowd  says, 
'Take  your  hat  off.'  He  paid  no  attention  but  he  turned 
around  and  walked  away."  Numerous  other  witnesses  saw 
this  defendant  with  this  suitcase  elsewhere  in  San  Francisco 
about  or  after  1 :30  and  shortly  before  his  presence  at  Steuart 
and  Market  Streets.  In  particular,  he  was  seen  with  this  suit- 
case at  721  Market  Street,  less  than  four-fifths  of  a  mile  dis- 
tant from  the  junction  of  Steuart  and  Market  Streets.  He 
was  there  seen  by  Herbert  Wade,  principal  of  a  school  in 
Hawaii,  by  Earl  Moore,  a  police  officer,  by  Peter  Vidovich,  a 
retired  business  man,  by  Mrs.  Nellie  Edeau,  a  dressmaker,  and 
by  Miss  Sadie  Edeau,  her  daughter.  Mrs.  Edeau  further  testi- 
fies  that  she  saw  him  standing  with  a  woman  and  a  man,  the 
defendant  holding  the  suitcase  in  his  right  hand  and  saying 
in  an  excited  tone,  "We  have  to  make  the  ferry  before  2 
o'clock.''  Miss  Estelle  Smith,  an  attendant  in  a  dentist  office 
in  the  building  at  721  Market  Street,  saw  and  accosted  the  de- 
fendant just  outside  of  the  dental  rooms.  The  defendant 
asked  permission  to  go  on  the  roof  to  take  pictures,  saying 
that  he  represented  a  San  Francisco  newspaper,  the  "Chron- 
icle." He  looked  worried  and  ill  and  said  that  the  heat  had 
made  him  sick.  She  went  to  pick  up  the  suitcase  for  him  and 
he  said.  "My  God,  don't  touch  that!"  She  jumped  and 
said,  "You  scared  me,"  and  he  replied,  "You  will  strain  the 
lens  in  my  camera."  As  he  seemed  distressed  she  asked  him 
to  go  into  the  dental  waiting-room  and  sit  down,  and  he  re- 
plied, "I  can't  take  advantage  of  your  kindness.  I  have 
friends  waiting  for  me  downstairs."  Another  witness,  Bom- 
inger,  testified  that  he  assisted  this  defendant  with  this  suit- 
case to  the  roof  of  the  building.    The  suitcase  waA  very  heavy, 
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weighing  as  much  aa  thirty  pounds.    There  was  no  photog* 
rapher's  outfit  with  the  case — ^neither  kodak  nor  tripod. 

When  the  defendant  was  arrested  his  room  was  searched  and 
in  his  room  was  found  a  can  of  bullets  and  pistol  cartridges 
like  those  placed  in  the  infernal  machine.  Automobile  ball- 
bearings were  also  found  in  his  room.  The  defendant  ad- 
mitted that  this  can  and  its  contents  were  his  property,  and 
said  that  he  ''used  them  when  it  was  thought  necessary/* 
Asked  where  he  bought  them,  he  said  he  did  not  remember. 

More  than  this,  it  was  proved  that  the  defendant  had  suf- 
fered conyiction  and  imprisonment  in  the  courts  of  California 
for  a  felony  of  similar  character,  though  resulting  in  no  such 
direful  consequences  as  the  felony  for  which  he  was  here  put 
upon  trial.  He  was  convicted  of  carrying  high  explosives  on 
a  street-car  and  suffered  imprisonment  for  two  years  in  the 
state  penitentiary  at  Folsom.  Further,  it  was  shown  that  he 
had  dynamite  in  his  possession  in  the  city  of  Sacramento,  and 
after  his  arrest,  when  asked  about  it,  said  that  he  would  not 
talk  until  he  had  seen  his  attorney.  And,  finally,  the  defense 
amounted  to  this :  The  defendant  offered  his  own  unsupported 
declaration  against  the  testimony  of  all  of  these  witnesses,  that 
ho  never  had  a  suitcase  in  his  possession  upon  the  day  of  the 
parade,  and  also  his  own  unsupported  declaration  as  against 
the  testimony  of  these  witnesses,  that  he  was  neither  at  nor  in 
the  neighborhood  of  721  Market  Street,  nor  at  nor  in  the 
neighborhood  of  Market  and  Steuart  Streets  upon  that  day. 
He  gives  an  account  of  his  rambles  about  the  city  from  about 
1 :15  P.  M.,  when  he  left  his  lodging-house,  till  about  3  P.  M., 
when  he  entered  a  jitney,  but  during  all  that  intervening 
time  there  is  not  one  witness  who  testifies  that  he  saw  the 
defendant  where  the  defendant  says  he  was,  so  that  the  alibi, 
as  against  the  positive  and  direct  statement  of  disinterested 
witnesses,  rests  wholly  upon  the  testimony  of  the  defendant 
alone.  To  sum  up,  then,  we  agree  with  appellant's  counsel  in 
their  first  judgment  on  the  case  when  they  "proclaimed  to  the 
world"  that  the  trial  "had  been  a  fair  and  noble  one,"  and 
we  wholly  agree  with  the  declaration  of  the  learned  attorney- 
general  that  "the  evidence  overwhelmingly  establishes  the 
guilt  of  the  defendant." 

The  second  proposition  which  appellant's  counsel  urge  upon 
our  attention  as  having  been  omitted  from  the  consideration 
of  the  case  in  the  opinion  handed  down  is,  to  quote  their  own 
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language,  the  following:  "The  point  was  made  by  us  that  the 
evidence  in  this  case  showed  that  there  were  two  hypotheses, 
one  consistent  with  guilt  and  the  other  reasonably  consistent 
with  innocence,  and  that  hence  a  reasonable  doubt  arose  as  a 
matter  of  law,  and  we  were  accordingly  entitled  to  a  reversal." 
In  plain  English,  this  seems  to  mean  that  if  A  testifies  that  he 
saw  B  shoot  C  and  B  testifies  that  he  was  not  at  the  place 
of  the  shooting,  there  necessarily  arises  "two  hypotheses,  one 
consistent  with  guilt  and  the  other  reasonably  consistent  with 
innocence,"  and  therefore  every  defendant  who  offers  evi- 
dence of  an  alibi  must  go  free.  The  simple  statement  of  the 
proposition  shows  its  absolute  unsoundness.  But  in  addition 
to  this,  the  law  has  disposed  of  this  proposition  against  appel- 
lant's position  in  so  many  cases  that  even  to  cite  them  would 
seem  to  be  superfluous.  However,  a  few  may  be  mentioned. 
"When  there  is  evidence,  therefore,  to  sustain  the  verdict, 
a  question  of  law  cannot  arise."  {People  v.  Fitzgerald,  138 
Cal.  40,  [70  Pac.  1015].)  "If  we  find  any  evidence  in  the 
record  from  which  a  rational  inference  might  be  drawn  that 
defendant  fired  the  fatal  shot,  our  inquiry  as  to  this  feature 
can  go  no  further."  (People  v.  Bond,  13  Cal.  App.  182, 
[109  Pac.  154].)  "If  the  evidence  which  bears  against  the 
defendant,  considered  by  itself  and  without  regard  to  conflict- 
ing evidence  is  sufficient  to  support  the  verdict,  the  question 
ceases  to  be  one  of  law  and  becomes  one  of  fact  upon  which  the 
decision  of  the  jury  and  the  trial  court  is  final  and  conclusive. " 
(People  V.  Emerson,  130  Cal.  563,  [62  Pac.  1069].)  "Un- 
doubtedly the  defendant's  own  story  exculpates  him,  but  it 
was  for  the  jury  to  say  whether  or  not  that  story  should  be 
believed.  The  evidence  was  therefore  sufficient  to  justify  the 
verdict."     (People  v.  Bongo,  169  Cal.  75,  [145  Pac.  1019].) 

The  evidence  adduced  upon  behalf  of  the  people,  having 
been  accepted  as  the  truth  by  a  jury  impaneled,  as  counsel 
for  the  appellant  concedes,  "with  absolute  fairness  and  im- 
partiality," was  sufficient  in  itself  to  support  the  verdict. 

The  petition  for  a  rehearing  is  denied. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  November  5, 1917. 
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[<Jiv,  No.  2142.    First  Appellate  Distriet.— September  6,  1917.] 

WILLIAM  C.  TOWNSEND,  Respondent,  v.  CHABLBS  W. 
KEITH,  Appellant. 

KeOLIOKNGE  —  OOLLISION  BETWEEN  MOTOROTCLE  AKD  AUTOMOBILE  —  Evi- 

DENOB — Nonsuit. — In  aa  action  for  personal  injuries  sustained  by  a 
rider  of  a  motorcycle  from  a  collision  with  an  automobile,  a  motion 
for  a  nonsuit  is  properly  denied  where  there  is  a  substantial  conflict 
in  the  evidence  concerning  the  cause  of  the  collision  and  the  conduct 
of  the  parties  thereto  at  the  time  thereof. 

Id.— Betukn  to  Hospital  tor  Further  Treatment— Etidencb — ^Direc- 
tion OF  Attending  Physician. — In  such  action,  where  plaintiff's 
testimony  showed  plainly  that  his  return  to  the  hospital  for  a  second 
time  was  for  a  further  treatment  of  his  injuries  which  he  had  sus- 
tained from  the  collision  and  not  for  any  intervening  illness  or  in- 
juries, it  was  proper  to  permit  plaintiff  to  testify  that  he  had  made 
such  return  under  the  direction  of  the  physician  who  was  attending 
him. 

lb. — Use  of  Injured  Leo — Testimony  of  Plaintiff. — In  such  action 
plaintiff's  testimony  as  to  whether  since  the  accident  he  had  had  the 
use  of  his  injured  leg  as  before  is  admissible. 

.Id. — Damages — Amount  Paid  for  Medical  and  Hospital  Treatment. — 
In  such  action  the  plaintiff's  testimony  as  to  what  bills  he  had  in- 
curred on  account  of  services  rendered  by  physicians  and  for  hospital 
treatment  is  admissible,  since  the  amount  paid  for  such  serrices  is 
some  evidence  of  their  reasonable  value,  which  is  the  correct  measure 
of  damages. 

Id.  ^Reasonable  Value  of  Services — Instruction. — ^Where  the  reason- 
ableness of  the  medical  and  hospital  expenses  incurred  was  not  dis- 
puted on  the  trial,  it  was  not  error  to  fail  to  instruct  the  jury  to 
limit  its  finding  to  the  reasonable  value  thereof. 

Id. — Damage  to  Automobile — Statement  of  Plaintiff. — The  refusal 
to  permit  plaintiff  to  be  questioned  as  to  what  he  had  said  concern- 
ing the  damage  to  the  defendant's  automobile  by  the  collision  was 
not  error,  since  the  damage,  and  not  what  plaintiff  may  have  said 
it  was,  was  alone  materiaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    William  H.  Waste,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Cary  Howard,  for  Appellant. 

Johnson  &  Shaw,  for  Respondent. 
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LENNON,  P.  J.— In  this  action  the  plaintiff  sought  and 
secured  a  judgment  in  the  sum  of  two  thousand  dollars  as 
damages  for  personal  injuries  which  he  sustained  while  riding 
a  motorcycle  which  collided  with  an  automobile,  driven  by 
the  defendant  in  a  direction  opposite  to  that  which  the  plain- 
tiff was  driving. 

The  contention  of  counsel  for  the  defendant  that  the  evi- 
dence neither  warranted  the  verdict  nor  supports  the  judg- 
ment is  founded  entirely  upon  a  discussion  of  the  weight  of 
the  evidence,  and  therefore  must  fail  when  confronted  by  a 
record  which  shows  a  substantial  conflict  in  the  evidence  ad- 
duced by  the  whole  case  concerning  the  cause  of  the  collision 
and  the  conduct  of  the  parties  thereto  at  the  time  thereof. 
The  record  shows  that  plaintiff  rested  his  case  upon  substantial 
evidence  which  legally  tended  to  support  his  cause  of  action, 
and  therefore  defendant's  motion  for  a  nonsuit  was  properly 
denied. 

The  trial  court  did  not  err  when  it  overruled  the  objection 
of  the  defendant  to  the  question  propounded  to  the  plaintiff 
as  a  witness,  which  inquired  whether  or  not  he  had  returned 
to  the  hospital  a  second  time  under  the  direction  of  the 
physician  who  was  attending  him.  A  consideration  of  the 
plaintiff's  testimony,  immediately  preceding  the  question  ob- 
jected to,  shows  plainly  that  the  return  of  the  plaintiff  to 
the  hospital  for  a  second  time  was  for  further  treatment  of 
the  injuries  which  he  had  sustained  as  the  result  of  the  col- 
lision, and  not  for  treatment  for  any  intervening  illness  or 
injuries. 

Equally  without  merit  was  the  objection  to  the  question  pro- 
pounded to  plaintiff,  namely:  "Since  the  accident,  have  you 
had  the  use  of  the  injured  leg  as  you  had  before T'  Assum- 
ing that  the  question  called  for  the  opinion  of  the  witness, 
nevertheless  it  called  for  evidence  of  a  material  fact,  which 
came  from  the  best  source  of  knowledge. 

The  court  did  not  err  in  overruling  defendant's  objection 
to  the  question  asked  of  plaintiff  as  to  what  bills  he  had  in- 
curred on  account  of  services  rendered  by  his  physicians  and 
for  hospital  treatment.  While  the  correct  measure  of  dam- 
age is  the  necessary  and  reasonable  value  of  the  services  ren- 
dered, rather  than  the  amount  which  may  have  been  paid 
for  such  services,  nevertheless  the  amount  paid  for  the  ser- 
vices is  some  evidence  as  to  their  reasonable  value. 
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The  expenses  incurred  amount  to  approximately  two  hun- 
dred dollars,  i.  e.,  one  hundred  and  fifty  dollars  for  physician, 
ten  dollars  for  a  specialist,  thirty-two  dollars  hospital  bill 
and  thirty  dollars  or  forty  dollars  for  medicines.  This,  on  its 
face,  does  not  seem  to  be  unreasonable.  The  reasonableness 
of  the  expenses  which  plaintiff  had  incurred  was  not  disputed 
by  defendant  on  the  trial,  and  therefore  the  failure  of  the 
trial  court's  charge  to  the  jury  to  limit  its  finding  to  the 
reasonable  value  of  the  expenses  incurred  was  not  an  error 
which  prejudiced  the  defendant,  {Melone  v.  Sierra  Ry.  Co., 
151  Cal.  113,  [91  Pac.  522].) 

There  was  no  error  in  the  ruling  of  the  trial  court  refus- 
ing to  permit  the  plaintiff  to  be  questioned  as  to  what  he  had 
said  concerning  the  damage  done  to  the  defendant's  auto- 
mobile by  the  collision.  The  purpose  of  the  question,  it  is 
claimed,  was  to  show  the  condition  of  the  defendant's  auto- 
mobile after  the  collision,  which,  it  is  argued,  would  have 
illustrated  the  force  of  the  angle  of  contact,  as  well  as  the 
rate  of  speed  and  the  probable  direction  of  the  colliding 
machines.  This  being  the  only  purpose  of  the  question,  it 
was  properly  objected  to,  because  it  was  only  material  to 
know  what  the  fact  was,  and  not  what  the  plaintiflf  may  have 
said  it  was.  Moreover,  the  defendant  had  testified,  prio? 
to  the  asking  of  the  question  objected  to,  fully  and  in  detail, 
to  the  condition  of  his  automobile  after  the  collision,  and  thi^ 
testimony  remained  uncontradicted. 

The  remaining  assignments  of  error  have  less  merit  than 
those  which  we  have  just  discussed. 

The  judgment  appealed  from  is  affirmed. 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 
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[CSt.  No.  2161.    Second  Appellate  District.— September  6,  1917.] 

JEDD  P.  SAWYER,  Respondent,  v.  S.  Q.  BERQER, 
Appellant. 

Public  Officees  —  Oonstablb  —  Change  of  Coicfensatiom. — ^Wbere  a 
countj  charter  provides  that  salaries  of  township  officers  shall  be 
fixed  bj  the  board  of  supervisors  prior  to  election  and  shall  not  be 
increased  or  diminished  during  the  term  for  which  they  are  elected, 
an  ordinance  passed  by  the  board  of  supervisors  changing  the  salary 
of  constable  after  noon  of  the  day  upon  which  such  officer  entered 
npon  the  duties  of  his  office  for  the  term  for  which  he  was  eleeted  la 
not  applicable  to  such  offieer. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County.    H.  T.  Dewhirst,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

T.  W.  Duckworth,  District  Attorney,  and  John  L.  Camp- 
bell, for  Appellant. 

Henry  M.  Willis,  and  William  Guthrie,  for  Respondent 

CONREY,  P.  J. — In  this  case  a  writ  of  mandamus  issued 
to  the  defendant  Berger,  as  auditor  of  the  county  of  San 
Bernardino,  requiring  him  to  issue  to  the  plaintiff  a  warrant 
on  the  treasurer  of  San  Bernardino  County  in  the  sum  of 
seventy-five  dollars  for  plaintiff's  salary  for  the  month  of 
May,  1916,  as  constable  of  Upland  township.  The  defendant 
appeals  from  the  judgment. 

On  November  3,  1914,  the  plaintiff  was  elected  to  said  oflSce 
of  constable.  Thereafter  he  duly  qualified  and  at  noon  on 
the  fourth  day  of  January,  1915,  entered  upon  the  duties 
of  the  office  for  the  term  beginning  that  day.  Ever  since 
the  date  last  mentioned  he  has  been  the  duly  elected,  qualified, 
and  acting  constable  of  Upland  township.  He  is  entitled  to 
the  salary  claimed  by  him,  amounting  to  seventy-five  dollars 
per  month  in  accordance  with  the  provisions  of  section  4237 
of  the  Political  Code,  unless  the  salary  to  which  he  is  en- 
titled was  reduced  to  the  sum  of  sixty-five  dollars  per  month 
by  virtue  of  an  ordinance  of  the  board  of  supervisors  of  the 
eounty  of  San  Bernardino,  which  ordinance  was  '^passed. 
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adopted  and  approved  as  an  urgency  measure/'  after  noon 
on  the  fourth  day  of  January,  1915,  which  was  the  first  Mon- 
day after  the  first  day  of  that  month.  By  the  terms  of  that 
ordinance  the  compensation  of  constables  in  the  various  town- 
ships in  the  county  of  San  Bernardino  was  declared  to  be  a 
fixed  salary,  and  it  was  provided  that  the  constable  in  and  for 
Upland  township  should  receive  $780  per  annum.  The 
monthly  installments  of  such  salary  would  be  sixty-five  dol- 
lars. Upon  due  proceedings  had  as  permitted  by  section  7% 
of  article  XI  of  the  Constitution  of  the  state  of  California, 
a  charter  for  the  county  of  San  Bernardino,  was  adopted  at 
the  general  election  of  November,  1912,  which  charter  was 
duly  approved  by  the  legislature  in  April,  1913.  (Stats. 
1913,  p.  1652.)  By  article  III,  section  3,  of  the  charter,  it 
is  provided  that  the  salaries  of  justices  of  the  peace  and  con- 
stables shall  be  fixed  by  the  board  of  supervisors,  and  that 
such  salaries  need  not  be  uniform.  Other  provisions  of  the 
charter,  pertinent  to  the  present  inquiry,  are  the  following: 
Article  YII,  section  1:  "In  all  cases  in  which  the  board  of 
supervisors  are  authorized  by  law  or  by  this  charter  to  fix 
the  compensation  of  any  officer,  such  salary  shall  be  fixed 
prior  to  the  election  or  appointment  of  such  officer,  and  shall 
not  be  increased  or  diminished  during  the  term  for  which 
such  officer  shall  be  elected  or  appointed."  Article  VII,  sec- 
tion 6:  ''This  charter,  in  so  far  as  it  relates  to  the  nomina- 
tion  and  election  of  supervisors  and  township  officers,  shall 
take  effect  and  be  in  force  from  and  after  the  time  of  its 
approval  by  the  legislature,  and  as  to  all  other  matters  it 
shall  take  effect  and  be  in  force  from  and  after  12  o'clock, 
noon,  of  the  first  Monday  after  the  first  day  of  January, 
1915."  Article  VII,  section  5,  referring  to  persons  in  office 
**at  the  time  this  charter  goes  into  effect,"  says:  *'Nor  shall 
anything  in  this  charter  be  construed  as  changing  or  affecting 
the  compensation  of  any  such  officer  during  the  term  for 
which  he  shall  have  been  elected." 

Counsel  for  appellant  contend  that  until  the  adoption  by 
the  board  of  supervisors,  after  noon  of  January  4,  1915,  of 
an  ordinance  prescribing  the  salary  for  the  office  held  by 
respondent,  there  was  no  salary  attached  to  that  office. 
With  that  proposition  we  do  not  agree.  Section  7^^  of  article 
XI  of  the  Constitution,  under  which  the  San  Bernardino 
County  charter  was  framed,  contains  the  following  declara- 
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tion:  **  Whenever  any  county  has  framed  and  adopted  a 
charter,  and  the  same  shall  have  been  approved  by  the  legis- 
lature, as  herein  proi^ided,  the  general  laws  adopted  by  the 
legislature  in  pursuance  of  sections  four  and  five  of  this 
article,  shall,  as  to  such  county,  be  superseded  by  said  charter 
as  to  matters  for  which,  under  this  section  it  is  competent  to 
make  provision  in  such  charter,  and  for  wJiich  provision  is 
made  therein,  except  as  herein  otherwise  expressly  provided ; 
..."  Sections  4  and  5  referred  to  in  the  foregoing  quota- 
tion are  the  sections  under  which  the  legislature  is  directed 
to  provide  for  township  organizations,  and  is  authorized  to 
regulate  the  compensation  of  township  oflScers.  The  general 
law  establishing  the  compensation  of  the  office  here  in  ques- 
tion was  the  law  contained  in  section  4237,  subdivision  15. 
of  the  Political  Code.  That  section  provides  a  schedule  of 
salaries  which,  as  applied  to  Upland  township,  amounts  to 
seventy-five  dollars  per  month  for  services  rendered  in  crim- 
inal cases,  together  with  the  right  of  the  constable  to  receive 
and  retain  for  his  own  use  such  fees  as  are  allowed  by  law 
for  services  performed  by  him  in  civil  actions.  At  noon  of 
January  4,  1915,  when  the  plaintiff's  term  of  office  bep:an, 
the  provisions  of  that  statute  were  in  force  in  the  county  of 
San  Bernardino,  notwithstanding  the  adoption  of  the  county 
charter.  The  matter  involved  was  one  for  which  the  charter 
had  made  no  provision  which  could  be  effective  at  that 
moment.  Prom  and  after  that  time,  whenever  it  chose  to 
do  so,  the  board  of  supervisors  could  adopt  an  ordinance 
fixing  the  salaries  of  constables,  but  until  the  taking  effect 
of  such  ordinance,  the  salary  established  by  general  law  re- 
mained in  force. 

The  board  of  supervisors  promptly  used  its  authority  to 
pass  a  salary  ordinance.  We  may  assume  the  validity  of  that 
ordinance,  since  it  is  not  attacked  in  this  case.  The  only 
question  remaining  to  be  determined  here  is  whether  or  not 
l^e  change  of  salary  applies  to  the  plaintiff  in  this  case.  It 
does  not  so  apply,  since  the  charter  itself  declares  that  the 
salary  of  his  office  shall  not  be  changed  or  affected,  under  its 
provisions,  during  the  term  for  which  he  was  elected. 

The  judgment  is  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 
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[CSt.  No.  2139.    First  Appidlate  Diatriet— September  7,  1917.] 

A.  J.  TUCKER,  Eespondent,  v.   GXJY  WILKINSON, 

Appellant. 

Fraud — C6ntract  Imduoed  by  Misrepbesbntations — Evidence — Find- 
ings.— Where,  in  an  action  for  damages  alleged  to  have  resulted  from 
certain  alleged  false  and  fraudulent  representations  claimed  to  have 
been  the  inducing  cause  of  the  execution  of  a  contract  between  the 
parties,  the  misrepresentations  pleaded  in  the  complaint  are  suffi- 
cient to  constitute  a  cause  of  action  for  fraud,  evidence  amplifying 
in  detail  such  allegations,  and  in  substantial  accord  therewith,  is  nM" 
eient  to  support  the  findings  of  fraud. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Joseph  K  Hutchinson,  for  Appellant. 

Purcell  Bowe,  for  Respondent. 

THE  COURT.— This  is  an  appeal  from  a  judgment  in 
favor  of  the  plaintiff  for  damages  alleged  to  have  resulted 
to  him  from  certain  alleged  false  and  fraudulent  representa- 
tions, which  were  claimed  to  be  the  inducing  cause  of  the 
execution  of  a  certain  contract  between  the  plaintiff  and  de- 
fendant. 

The  briefs  filed  upon  behalf  of  appellant  presented  several 
points  for  a  reversal  of  the  judgment,  but,  during  the  dis- 
cussion of  the  case  between  the  court  and  counsel  for  the 
appellant  upon  oral  argument,  it  was  conceded  that  none  of 
the  points  made,  save  the  alleged  insufficiency  of  the  evi- 
dence to  support  the  trial  court's  findings  of  fraud,  were 
well  taken,  and  it  was  stipulated  in  open  court  that  only 
the  latter  point  need  be  considered  and  decided. 

Since  the  oral  argument  we  have  again  reviewed  the  evi- 
dence adduced  at  the  trial,  and  upon  the  question  of  its  suffi- 
ciency to  support  the  findings  mentioned,  it  will  suffice,  we 
think,  for  us  to  say  that  we  find  there  is  much  evidence  in 
the  record  which,  although  amplifying  in  detail  the  allegations 
of  fraud  set  out  in  the  complaint,  is  nevertheless  in  substantial 
accord  therewith.     And  it  being  conceded  that  the  misrepre- 
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Bentatioca  pleaded  in  the  complaint  suffice  to  constitute  a 
cause  of  action  for  fraud,  it  follows  that  the  evidence  sup- 
ports the  findings. 
Judgment  appealed  from  is  affirmed. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  November  6,  1917. 


[CSt.  No.  2138.    Tint  App«I]*te  Distriet— September  7, 1917.] 

STERILIZATION  COMPANY  OP  CALIFORNIA  (a  Cor- 
poration), Appellant,  v.  A.  J.  TUCKER,  Respondent, 
and  GUY  WILKINSON,  Intervener  and  Appellant. 

Bbcovxbt  of  Pbicb  of  Oorpobate  Stock  —  Execution  of  Comtbacf — 
Findings — Sufficiency  of  Evidence. — In  this  action  by  a  corpora- 
tion to  recoyer  the  amount  of  the  contract  price  of  certain  of  its 
•hares  of  stock  alleg^ed  to  have  been  contracted  to  be  purchased  hy 
the  defendant,  it  is  held  that  the  evidence  is  sufBcient  to  support  the 
finding  that  the  person  with  whom  defendant  contracted  was  not  the 
agent  of  the  corporation  in  the  execution  of  the  contract,  and  that 
defendant  was  induced  to  execute  it  and  to  deposit  certain  oil  stock 
as  security  for  the  performance  of  the  contract  in  reliance  upon  cer- 
tain representations  which  wen  positiye  assertions  of  that  which  was 
not  true  and  not  warranted  by  the  information  of  the  party  making 
the  representationa. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing motions  for  a  new  trial.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Joseph  E.  Hutchinson,  for  Plaintiff  and  Appellant. 

Nat  Schmulowitz,  for  Intervener  and  Appellant. 

Purcell  Rowe,  for  Respondent. 

LENNON,  P.  J. — This  is  an  appeal  from  a  judgment  that 
plaintiff  and  intervener  take  nothing  and  from  the  order 
denying  plaintiff's  and  intervener's  motions  for  a  new  trial. 
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Plaintiff's  complaint  alleged  the  execution  of  a  contract 
between  the  plaintiff  and  the  defendant,  by  the  terms  of  which 
plaintiff  was  to  sell  and  the  latter  was  to  purchase  64,650 
shares  of  the  plaintiff's  capital  stock;  the  repudiation  of  the 
contract  by  the  defendant,  and  plaintiff's  election  to  hold  said 
shares  of  its  capital  stock  for  the  benefit  of  the  vendee  and 
sue  for  the  full  amount  of  the  contract  price. 

The  trial  court  found,  in  effect,  that  the  contract  in  ques- 
tion was  not  executed  between  defendant  and  plaintiff,  and 
the  only  question  raised  by  plaintiff  on  this  appeal  involves 
the  sufficiency  of  the  evidence  to  support  that  finding. 

The  record  discloses  in  part  that  defendant  Tucker  entered 
into  an  agreement  with  one  Hanus  to  buy  64,650  shares  of  the 
capital  stock  of  tlie  Sterilization  Company  of  California  at 
fifty  cents  per  share,  and  deposited  with  one  Wilkinson,  the 
intervener,  ten  thousand  shares  of  the  capital  stock  of  the 
Pantheon  Oil  Company  as  security  for  his  performance  of 
the  said  contract.  He  entered  into  the  agreement  at  the 
solicitation  of  Wilkinson,  who  represented  to  him  that  he, 
Wilkinson,  was  the  owner  of  certain  patented  rights,  which 
were  of  great  value  in  treating  citrus  fruits  with  a  gas;  that 
he  had  organized  the  Sterilization  Company  for  the  purpose 
of  employing  the  patent  in  California,  and  had  entered  into 
a  contract  with  the  corporation  plaintiff  to  sell  it  certain  ma- 
chines. 

Wilkinson  made  the  further  representations  to  defendant 
that  Hanus  had  undertaken  to  finance  the  Sterilization  Com- 
pany, for  which  he  received  about  two- thirds  of  the  company's 
stock,  but  that  he  was  about  to  fail  in  his  undertaking,  in 
which  case  the  Sterilization  Company  would  be  unable  to 
keep  its  contract  with  Wilkinson,  and  that  Wilkinson  was  in 
a  position  to  take  any  right  that  Hanus  or  the  Sterilization 
Company  had  in  reference  to  the  gas  process.  To  protect 
Hanus  and  enable  him  to  perform,  Wilkinson  requested  de- 
fendant to  carry  on  his  negotiations  through  Hanus. 

While  there  is  evidence  to  the  effect  that  Hanus  was  the  sec- 
retary and  managing  agent  of  the  Sterilization  Company  with 
power  to  contract  for  it,  on  the  other  hand  there  is  evidence  to 
support  the  finding  of  the  trial  court  that  Hanus  was  not 
the  agent  of  the  corporation  in  the  execution  of  the  contract 
in  question.  Thus  it  was  shown  that  defendant  dealt  with 
Hanus  solely  as  the  agrent  of  Wilkinson;  that  defendant's 
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negotiations  from  the  first  were  had  with  Wilkinson ;  that,  in 
addition  to  being  secretary  to  the  Sterilization  Company, 
Hanus  was  working  for  Wilkinson  and  had  his  offices  with 
Wilkinson;  that  Wilkinson  himself  dictated  the  terms  of  the 
contract  and  drew  up  the  letter  embodying  those  terms,  which 
letter  was  addressed  to  Hanus,  not  to  the  corporation,  and 
the  letter  accepting  those  terms  was  signed  by  Hanus.  These 
two  letters,  in  effect,  constituted  the  contract  in  controversy. 

Furthermore,  the  evidence  shows  that  the  Sterilization  Com- 
pany, between  November  9,  1911,  and  November  21,  1911, 
during  which  period  the  transaction  in  question  was  negotiated 
and  concluded,  did  not  have  more  than  approximately  thirty- 
three  thousand  shares  of  stock  in  its  treasury,  and  conse- 
quently was  not  in  a  position  to  sell  to  defendant  the  64,650 
shares  of  stock  in  question. 

The  fact  that  the  evidence  shows  without  any  substantial 
conflict  that  Hanus  was  the  owner  in  his  own  right  of  but 
33,333  shares  of  the  stock  which  was  the  subject  matter  of 
the  contract,  and  that  the  remaining  31,317  shares  stood  in 
his  name  and  were  held  by  him  merely  in  trust  for  the  Steril- 
ization Company  for  promotion  purposes,  will  not  suffice  to 
disturb  the  trial  court's  finding  that  Hanus  did  not  execute 
the  contract  in  question  as  the  agent  of  the  Sterilization  Com. 
pany.  While  this  fact  might  tend  to  show  that  Hanus  had 
made  an  unauthorized  disposition  of  the  stock  held  by  him 
in  trust,  yet  under  all  of  the  circumstances  of  the  transaction 
it  would  not  compel  the  conclusion  that  the  contract  was  en- 
tered into  by  Hanus  in  his  capacity  as  agent  of  the  Steriliza- 
tion Company. 

Wilkinson,  as  intervener,  sought  to  quiet  his  alleged  title 
to  the  ten  thousand  shares  of  Pantheon  Oil  Company's  stock, 
deposited  with  him  by  the  defendant  as  a  security  for  the 
faithful  performance  of  the  terms  of  the  contract  in  con- 
troversy. The  execution  of  the  contract,  however,  was  alleged 
by  the  defendant  to  have  been  induced  by  the  false  and  fraud- 
ulent misrepresentations  of  Wilkinson,  the  intervener. 

The  findings  of  the  trial  court  that  defendant  was  induced 
to  execute  the  contract  in  controversy  and  to  deposit  the  ten 
thousand  shares  of  oil  stock  with  the  intervener,  in  reliance 
upon  certain  representations  of  the  intervener,  which  were 
positive  assertions  of  that  which  was  not  true  and  not  war- 
ranted by  the  information  possessed  in  that  regard  by  him 
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are  snpported  by  the  evidence,  and  these  findings,  in  turn, 
support  the  judgment  against  the  intervener. 
The  judgment  and  order  are  affirmed. 

Bicharda,  J.,  and  Kerrigan,  J.,  concurred* 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  eourt  on  November  6,  1917. 


[CIt.  No.  2146.    First  AppeUate  Disfcriet-^Septamber  7,  1917.] 
J.  BLUM,  AppeUant,  v.  L.  C.  SIMPSON,  Bespondent. 

gLANDESr— INJUET  TO  BUSINESS — ^NOMINAL  AND  PUNITIVS  DAICAQBS  UM- 

WABBANTED. — In  an  aetion  for  damages  for  alleged  slander,  the  plain- 
tiff is  not  entitled  to  nominal  and  punitive  damages,  where  defend- 
ant, who  was  engaged  in  the  business  of  house  to  house  distributing 
af  circulars,  in  the  course  of  a  conrersation  with  a  customer  of  plain> 
tiff,  who  was  engaged  in  a  similar  business,  called  attention  to  the 
fact  that  police  officers  had  complained  to  him  as  to  the  manner  in 
which  circulars  advertising  the  customer's  business  were  being  circu- 
lated, believing  that  defendant  was  doing  the  distributing,  there  being 
nothing  more  done  by  defendant  than  to  relate  the  fact  and  it  mak- 
ing no  impression  upon  the  customer,  who  testified  that  he  would 
eontinue  to  deal  with  plaintiff. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    Wm.  S.  Wells,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Leon  A.  Blum,  and  M.  D.  Wolflf,  for  Appellant 

Dunn,  White  &  Aiken,  for  Bespondent. 

KEBBIGAN,  J.— This  action  was  for  slander.  Plaintiff 
is  engaged  in  the  business  of  house  to  house  distributing  of 
circulars  and  advertising  matter  throughout  the  county  of 
Alameda  and  elsewhere.  Defendant  is  engaged  in  a  similar 
business.  In  support  of  his  action  for  damages  plaintiff 
claims  that  defendant  called  upon  a  certain  firm,  one  of  plain« 
tiff's  customers,  and  without  being  in  any  way  requested. 
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volunteered  information  to  one  of  the  members  thereof  which 
was  derogatory  to  the  character  and  business  ability  of  plain- 
tiff, and  which  tended  directly  to  injure  plaintiff's  reputation, 
and  to  shake  the  confidence  the  members  of  such  firm  had  in 
plaintiff,  and  which  further  tended  to  cause  to  plaintiff 
irreparable  loss.  Judgment  went  for  defendant,  and  plain- 
tiff appeals. 

There  are  no  specifications  of  error,  but  it  is  insisted  that 
the  evidence  entitled  plaintiff  to  at  least  nominal  and  punitive 
damages  and  costs. 

We  cannot  so  conclude.  The  evidence  shows  that  defendant 
called  upon  a  firm  known  as  Smith  Brothers,  to  solicit  work, 
and  during  the  course  of  a  conversation  had  with  one  of  the 
members  of  the  firm  called  attention  to  the  fact  that  police 
officers  in  Oakland  and  Berkeley  had  complained  to  defend- 
ant concerning  the  manner  in  which  circulars  advertising 
Smith  Brothers'  business  were  being  circulated,  believing  that 
defendant  was  doing  the  distributing.  That  the  police  officers 
had  complained  to  defendant  is  not  disputed ;  and  the  record 
fails  to  show  that  the  defendant  did  anything  more  than 
merely  relate  the  fact  during  the  course  of  the  conversation. 
There  is  no  evidence  to  show  that  this  statement  resulted  in 
any  damage  to  the  plaintiff,  but,  on  the  contrary,  it  affirma- 
tively appears  that  it  made  no  impression  whatever  on  John 
Smith,  to  whom  it  was  made,  for  he  testified  that  he  had 
confidence  in  the  plaintiff  and  would  continue  to  deal  with 
him  as  he  had  theretofore.  Defendant  sustained  no  loss  by 
reason  of  the  statement,  nor  was  he  in  any  manner  prejudiced 
by  it. 

Judgment  affirmed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 


Digitized  by 


Google 


!^'iCi  George  Cople  Co.  v.  Hindes.     [34  CaL  App. 


[CSt.  No.  2135.    Fizst  Appellate  Distriet.— 6epteiiiber  7,  1917.] 

GEORGE     COPLE     CO.,    Appellant,    v.    EDWARD    B. 
HINDES,  Respondent. 

Fraud — Exchange  or  Real  Pbopebtibs— Ooncealicsnt  of  EkuscrioN  or 
Building  Below  Street  Grade  —  Pleading  —  Authority  of  San 
I^tANcisoo  Board  of  Publio  Works  to  Estabush  Grades — Suffi- 
GIENCT  OF  Oomplaint. — ^In  an  aetion  to  recover  damages  for  alleged 
fraud  and  deceit  oecurring  in  the  course  of  an  exchange  of  real 
properties,  wherein  the  plaintiff  received  a  parcel  of  land  in  the  citj 
and  eountj  of  San  Francisco  upon  which  a  building  had  been  erected 
prior  to  the  exchange,  and  which  the  complaint  alleged  had  been 
erected  below  the  official  grade  of  the  street  as  established  bj  the 
board  of  public  works,  which  fact  had  been  concealed  from  the 
plaintiff  in  making  the  exchange  in  question,  the  complaint  is  not 
subject  to  special  demurrer  for  failure  to  disclose  bj  what  authority 
such  board  established  anj  grade  other  than  grades  upon  which 
streets  must  be  constructed,  since  the  board  derives  its  powers  from 
the  charter,  and  the  charter  being  a  state  law,  it  was  not  neeessarj 
to  plead  its  terms. 

Id. — ^Pleading — Amount  or  Damages — Sufficiency  of  Complaint. — ^In 
an  aetion  for  deceit  in  an  exchange  of  real  properties,  the  complaint 
is  not  subject  to  sx>ecial  demurrer  for  uncertainty  as  to  damages 
because  of  the  fact  that  the  special  damages  alleged  fail  to  aggre- 
gate the  total  damages  prayed  for,  where  certain  matters  are  also 
alleged  out  of  the  existence  of  which  general  damages  would 
necessarily  arise. 

Id. — Measure  of  Damages. — ^In  an  aetion  for  deceit  in  the  sale  or  ex- 
change of  property,  the  party  defrauded  is  entitled  to  recover  the 
difference  between  the  actual  value  of  what  he  received  and  the 
value  which  it  would  have  had  if  the  representations  had  been  true. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  George  E.  Crothers, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

John  Ralph  Wilson,  for  Appellant 

Perry  Evans,  for  Respondent 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment 
against  the  plaintifT  after  an  order  sustaining  the  defendant's 
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demurrer  to  the  plaintiff's  second  amended  complaint,  the 
plaintiff  having  declined  to  further  amend  its  pleading. 

The  action  is  one  for  the  recovery  of  damages  for  the  alleged 
fraud  and  deceit  of  the  defendant  occurring  in  the  course  of 
an  exchange  of  real  properties  between  the  parties  to  the  ac* 
tion.  The  property  which  the  plaintiff  received  in  such  ex- 
change consisted  of  a  piece  of  real  estate  in  the  city  of  San 
Francisco  upon  which  a  building  had  been  erected  prior  to 
said  exchange.  The  complaint  undertakes  to  set  forth  cir- 
cumstantially and  in  detail  the  particulars  wherein  the  alleged 
fraudulent  misrepresentations  and  concealments  of  the  de- 
fendant consisted,  and  it  is  at  certain  of  these  averments  that 
the  special  demurrer  of  the  defendant  is  aimed. 

The  complaint  alleged  that  the  building  which  the  plaintiff 
received  from  the  defendant  *'was  erected  upon  a  grade  below 
the  oflScial  grade  theretofore  established  by  the  Board  of  Pub- 
lic Works  for  said  Sixth  Street  for  the  erection  of  said  build- 
ing thereon";  and  further  alleges  as  one  of  the  specifications 
of  fraud  *'that  defendant  concealed  from  plaintiff  the  fact 
that  the  building  was  built  far  below  the  official  grade  re- 
quired by  the  building  laws  of  the  city  and  county  of  San 
Francisco."  It  is  averred  in  this  connection  that  the  build- 
ing was  found  to  be  a  mean  depth  of  six  inches  below  the  curb 
line  of  the  street  as  established  by  the  board  of  public  works ; 
and  it  is  also  alleged  that  the  board  of  public  works  has  con- 
trol of  the  grades  of  public  streets  by  virtue  of  its  powers 
derived  from  the  charter  of  the  city.  The  special  demurrer 
aimed  at  these  allegations  was  that  ''it  cannot  be  ascertained 
therefrom  by  what  authority  the  Board  of  Public  Works 
therein  mentioned  established  or  could  establish  any  grade 
other  than  grades  upon  which  streets  must  be  constructed." 

We  are  of  the  opinion  that  the  complaint  was  sufficiently 
definite  to  avoid  this  ground  of  demurrer.  The  board  of  pub- 
lic works  of  the  city  of  San  Francisco  derives  its  powers  from 
the  charter  of  said  municipality,  and  the  charter  being  a  state 
law,  it  was  not  necessary  to  plead  its  terms  in  order  to  show 
that  the  board  had  the  authority  it  is  alleged  to  have  exer- 
cised in  the  establishment  of  the  official  grade  of  Sixth  Street, 
and  we  think  it  otherwise  sufficiently  clear  that  the  gravamen 
of  the  plaintiff's  complaint  in  regard  to  this  particular  charge 
was  that  the  building  had  been  erected  below  the  official  grade 
•f  the  street,  which  fact  had  been  concealed  from  the  plain- 

84  0»1.  App.— B7 


Digitized  by 


Google 


578  George  Cople  Co.  v.  IIindes.     [34  CaL  App 

tiiF  by  the  defendant  in  making  the  exchange  in  question. 
Whether  such  concealment  was  actionable  must  of  course  de- 
pend upon  the  proofs  at  the  trial  of  the  cause* 

The  other  ground  of  special  demurrer  urged  by  the  re- 
spondent before  the  trial  court  was  that  it  could  not  be  ascer- 
tained from  the  plaintiff's  complaint  how  the  plaintiff  had 
been  damaged  in  the  sum  of  ten  thousand  dollars  or  any  other 
sum. 

The  complaint  in  this  behalf  alleged  that  to  cure  certain 
alleged  defects  in  the  construction  of  the  basement  floor  of 
the  building  would  cost  $3,430,  and  that  to  raise  the  build- 
ing to  the  official  grade  would  cost  $5,203.  These  are  items 
of  special  damage,  and  are  therefore  specifically  set  forth  in 
the  complaint,  and  it  is  also  and  further  alleged  therein  that 
the  plaintiff  has  been  damaged  in  the  sum  of  ten  thousand 
dollars,  for  which  sum  judgment  is  sought.  The  respondent 
adds  together  the  two  above  specified  items  of  special  dam- 
age and  finds  that  they  aggregate  only  $8,633,  and  henc« 
argues  that  an  uncertainty  arises  out  of  the  fact  that  the 
plaintiff  alleges  his  total  damages  to  be  ten  thousand  dollars. 
But  no  such  uncertainty  exists.  The  complaint  alleged  cer- 
tain matters  out  of  the  existence  of  which  general  damages 
would  necessarily  arise.  It  was  not  necessary  to  specify  these 
in  the  complaint;  they  were  covered  by  the  general  averment 
of  the  prayer;  and  the  fact  that  the  items  of  damage  which 
were  required  to  be  specifically  averred  did  not  aggregate  the 
total  damages  alleged  to  have  been  sustained  created  no  un- 
certainty in  the  complaint,  since  the  necessary  inference  was 
that  all  of  the  damages  claimed  by  the  plaintiff  above  the 
aggregate  of  the  alleged  special  damages  were  general  dam- 
ages, and  recoverable  as  such.  We  are  therefore  of  the  opinion 
that  in  so  far  as  the  general  order  of  the  trial  court  is  to  be 
construed  as  sustaining  the  special  demurrer  of  the  defend- 
ant, the  court  was  in  error. 

It  is,  however,  contended  by  the  respondent  that  if  the 
order  of  the  court  sustaining  his  demurrer  can  be  justified 
upon  any  of  the  grounds  alleged  therein  this  appeal  must  fail. 
There  is  no  doubt  as  to  the  correctness  of  this  position;  but 
in  order  to  sustain  the  ruling  of  the  trial  court,  the  respond- 
ent must  succeed  in  showing  that  his  general  demurrer  was 
good. 
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The  only  objection  urged  against  the  sufficiency  of  the  com- 
plaint as  stating  a  cause  of  action  is  that  the  complaint  fails 
to  show  that  the  property  which  the  plaintiff  received  in  the 
exchange  was  actually  of  less  value  than  the  property  which 
it  gave  in  the  exchange.  It  was  the  contention  of  the  re- 
spondent in  the  trial  court  and  his  contention  here  that  the 
rule  and  measure  of  damages  in  cases  of  this  character  is  such 
that  a  plaintiff  is  only  entitled  to  recover  the  difference  be- 
tween the  actual  value  of  that  which  he  parts  with  and  the 
actual  value  which  he  receives  under  the  contract  of  exchange, 
and  that  this  plaintiff,  in  failing  to  bring  the  averments  of 
his  complaint  within  this  rule,  has  failed  to  state  a  cause  of 
action. 

The  difficulty  with  respondent's  position  is  that  the  supreme 
court  of  this  state,  in  the  recent  case  of  Hines  v.  Erode,  168 
Cal.  507,  509,  [143  Pac.  729],  has  seen  fit  to  declare  a  differ- 
ent rule  of  damages  in  cases  of  this  character  than  that  for 
which  the  respondent  contends,  viz.:  *'That  the  measure  of 
damages  which  a  person  is  ordinarily  entitled  to  recover  in 
an  action  for  deceit  in  the  sale  of  property  is  the  difference 
between  the  actual  value  of  the  property  and  its  value  had 
the  property  been  as  represented.**  It  is  conceded  that  the 
plaintiff's  complaint  is  sufficiently  tested  by  this  rule,  and 
since  the  above  statement  of  the  rule  in  Hiries  v.  Erode,  supra, 
is,  in  our  opinion,  not  dictum  in  that  case,  it  is  binding  upon 
this  court,  and  hence  an  extended  review  of  the  cases  cited  by 
the  respondent  from  other  jurisdictions  in  an  effort  to  over- 
throw the  rule  would  serve  no  useful  purpose. 

Tested  by  the  foregoing  rule  the  plaintiff's  complaint  was 
sufficient  as  against  the  defendant's  general  demurrer,  and 
hence  the  order  of  the  court  sustaining  the  same  was  error. 

The  judgment  is  reversed,  with  instructions  to  the  trial 

court  to  overrule  the  defendant's  demurrer  on  all  the  grounds 

urged  therein. 

» 
Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  November  6,  1917,  and  the  follow- 
ing opinion  then  rendered  thereon: 
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THE  COURT.— The  petition  for  transfer  to  and  hearing 
in  this  court  is  denied. 

The  opinion  of  the  district  court  of  appeal  declares  the  law 
of  this  state,  with  respect  to  the  measure  of  damages  in  an 
action  for  deceit  in  the  sale  or  exchange  of  property,  to  be 
settled  by  our  decision  in  Bines  v.  Erode,  168  Cal.  507,  [143 
Pac.  729],  and  cases  there  cited.  The  rrde  thus  laid  down  is 
that  the  party  defrauded  is  entitled  to  recover  the  difference 
between  the  actual  value  of  what  he  received  and  the  value 
which  it  would  have  had  if  the  representations  had  been  true. 
While  the  authorities  in  other  jurisdictions  are  conflicting, 
the  weight  of  decision,  and,  we  think,  the  better  reasoning, 
support  this  rule. 

There  would  be  no  occasion  to  say  more  on  the  subject,  but 
for  the  fact  that  the  respondent  contends,  with  some  justice, 
that  our  own  decisions  on  the  point  are  not  in  harmony.  He 
calls  attention,  in  particular,  to  Cross  v.  Bouch,  175  Cal.  253, 
[165  Pac.  702],  decided  in  this  court  since  the  case  of  Bines 
V.  Erode,  supra.  In  Cross  v.  Bouck,  supra,  it  was  held  that  on 
an  exchange  of  property  fraudulently  induced,  the  plaintiffs, 
who  had  received  nothing  of  value,  might  recover  the  actual 
value  of  the  consideration  transferred  to  the  defendants.  On 
the  facts  of  the  case,  as  it  was  presented,  the  rule  was  proper. 
One  who  has,  by  fraud,  been  induced  to  part  with  property, 
receiving  nothing  in  return,  must  be  entitled  to  recover  at  least 
the  value  of  what  he  has  thus  given.  He  is  certainly  damaged 
to  the  extent  of  the  consideration  thus  obtained  from  him. 
And  this  was  all  that  was  sought  by  the  plaintiffs  in  Cross  v. 
Bouck,  They  did  not  ask  for  the  more  liberal  award  which 
they  might  have  claimed  upon  showing  the  value  which  would 
have  attached  to  the  property  they  bargained  for,  if  the  facts 
had  been  as  represented.  The  opinion,  like  all  opinions,  must 
be  read  in  the  light  of  the  case  presented  for  decision.  The 
expressions  of  the  court  in  Cross  v.  Bouck,  while  not  so  care- 
fully guarded  as  they  might  have  been,  were  not  intended  to 
throw  any  doubt  upon  the  soundness  of  the  rule  established 
in  this  state  by  Bines  v.  Brode  and  earlier  cases. 
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[CIt.  Nos.  ai36,  2137.    First  Appellate  District.— fieptember  11,  1917.] 

W.   H.   LOCKE,   Respondent,  v.   W.   F.   COWAN   et  al., 

Appellants. 

Stkiet  Law — Enfosozhent  ov  Lien — Ooicpliange  With  Jtjbisdictional 
Bequibbuents  fob  Pektobhancb  of  Work. — A  substantial  com- 
pliance with  the  jurisdictional  requirements  of  the  statutory  pro- 
visions permitting  and  pertaining  to  the  inauguration  and  perform- 
ance of  street  work  must  be  shown  before  the  enforcement  of  a  Uen 
arising  out  of  a  contract  for  the  doing  of  the  work  can  be  had. 

Id. — Pleading — Jurisdictional  P!bebequisites. — As  a  matter  of  plead- 
ing it  is  not  essential  to  the  statement  of  a  cause  of  action  for  the 
foreclosure  of  a  street  assessment  lien  to  plead  the  particulars  of 
jurisdictional  proceedings  which  are  an  essential  to  the  making  of 
the  contract,  since  it  is  sufficient  to  plead  such  jurisdictional  pre- 
requisites in  general  terms  and  according  to  their  legal  effect. 

Id. — Sufficiency  of  Pleading. — In  an  action  for  the  foreclosure  of  a 
street  assessment  Uen,  an  allegation  that  upon  and  pursuant  to  due 
and  legal  proceedings  had  and  taken  by  the  city  council,  a  contract 
in  due  form  and  containing  the  matters  and  conditions  prescribed 
by  law  was  made  and  entered  into  by  and  between  plaintiff  and 
the  city  for  the  doing  of  the  street  work,  is  a  sufficient  pleading  of 
the  jurisdictional  prerequisites. 

lb.— Execution  of  Bond  by  Oontbactob— Pebfobm ance  of  Work  Ao- 
COBDINO  to  Plans — Bubden  of  PBopebty  Owner  not  Increased. — 
The  requirement  of  a  resolution  of  intention  that  the  contractor  exe- 
cute a  bond  to  the  city  in  a  stated  amount  and  conditioned  to  do 
the  work  according  to  the  plans  and  specifications,  and  that  the 
bond  should  run  for  a  period  of  three  years,  is  not  to  be  construed 
as  requiring  the  contractor  to  give  a  bond  guaranteeing  the  quality 
of  the  work  for  three  years,  and  therefore  has  no  tendency  to  in- 
erease  the  cost  of  the  work. 

It>. — Resolution  of  Intention — Exercise  of  Ordinary  Care  by  Con- 
tractor —  Burden  of  Pbopebty  Owneb  not  Increased.  —  The  re- 
quirement of  a  resolution  of  intention  to  the  effect  that  the  con- 
tractor should  exercise  ordinary  care  during  the  performance  of  the 
work  to  protect  the  public  from  danger  and  accident  imposed  no 
obligation  on  him  greater  or  more  onerous  than  that  ordinarily  re- 
quired of  him  by  law,  and  added  nothing  to  his  responsibility  under 
the  contract,  consequently  could  not  have  tended  in  any  degree  to 
increase  the  cost  of  the  work  and  thereby  burden  the  property  owner 
beyond  the  statutory  requirements. 

APPEAL   from   a   judgment  of  the   Superior   Court   of 
Sonoma  County.     Thos.  C.  Denny,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 
W.  F.  Cowan,  for  Appellants. 
Gates  &  Comstock,  for  Bespondent. 

LENNON,  P.  J.— These  two  actions  were  instituted  in  the 
superior  court  of  the  county  of  Sonoma  by  the  plaintiff 
against  the  defendants  for  the  foreclosure  of  certain  assess- 
ment liens,  arising  out  of  street  work  performed  in  the  city 
of  Santa  Rosa,  pursuant  to  proceedings  instituted  by  the  city 
council  under  the  provisions  of  the  city  charter. 

The  plaintiff  secured  a  judgment  in  each  case,  decreeing 
the  foreclosure  of  the  respective  liens,  from  which  the  defend- 
ants have  appealed  in  each  case,  and  both  cases  are  here  upon 
a  single  record. 

The  demurrer  to  the  plaintiff's  complaint  was  properly 
overruled.  (Generally  speaking,  a  substantial  compliance  with 
the  jurisdictional  requirements  of  the  statutory  provisions 
permitting  and  pertaining  to  the  inauguration  and  perform- 
ance of  street  work  must  be  shown  before  the  enforcement  of 
a  lien  arising  out  of  a  contract  for  the  doing  of  the  work  can 
be  had.  But  as  a  matter  of  pleading,  it  is  not  essential  to 
the  statement  of  a  cause  of  action  for  the  foreclosure  of  such 
lien  to  plead  the  particulars  of  the  jurisdictional  proceedings 
which  are  an  essential  prerequisite  to  the  making  of  the  con- 
tract. It  will  suffice  to  plead  such  jurisdictional  prerequisites 
in  general  terms  and  according  to  their  legal  effect.  (Code 
Civ.  Proc,  sec.  456.)  This  was  done  in  the  cases  before  us 
by  alleging  that  ''upon  and  pursuant  to  due  and  legal  pro- 
ceedings had  and  taken  by  the  council  of  the  said  city  of 
Santa  Rosa,  a  contract  in  due  form  and  containing  the  mat- 
ters and  the  conditions  prescribed  by  law  was  .  •  .  made  and 
entered  into  by  and  between  the  plaintiff  and  the  said  city 
for  the  doing  of  certain  [described]  work."  This  mode  of 
pleading  jurisdictional  prerequisites  in  cases  of  this  character 
has  frequently  been  held  to  be  sufficient.  (Pacific  Paving 
Co.  V.  Bolton,  97  Cal.  8,  [31  Pac.  625] ;  Himmelman  v.  Danes, 
35  Cal.  441;  WUliams  v.  Bergin,  127  Cal.  578,  [60  Pac.  164] ; 
Gvmsey  v.  Northern  California  etc.  Co.,  7  Cid.  App.  534,  545 
[94  Pac.  858].) 
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The  contention  that  the  lien  in  suit  in  the  second  action  ex- 
pired before  the  commencement  of  that  action  is  not  sustained 
by  the  record,  which  shows  that  that  action  waa  instituted  on 
July  1,  1914,  and  that  the  lien  was  filed  for  record  July  16, 
1913.  The  action,  therefore,  was  commenced  within  the 
statutory  time.     (City  Charter,  sec.  81 ;  Stats.  1905,  p.  896.) 

The  requirement  of  the  resolution  of  intention  to  the  effect 
that  the  contractor  should  exercise  ordinary  care  during  the 
performance  of  the  work  to  protect  the  public  from  danger 
and  accident  imposed  no  obligation  on  him  greater  or  more 
onerous  than  that  ordinarily  required  of  him  by  the  law. 
This  being  so,  it  added  nothing  to  his  responsibility  under 
the  contract,  and  consequently  could  not  have  tended  in  any 
degree  to  increase  the  cost  of  the  work  and  thereby  burden 
the  property  owner  beyond  the  statutory  requirements. 
(Blochman  v.  Spreckels,  135  Cal.  662,  665,  [57  L.  R.  A.  213, 
67  Pac.  1061] ;  WooUacott  v.  Meehin,  151  Cal.  701,  [91  Pac 
612].) 

The  same  thing  may  be  said  of  that  elause  of  the  resolution 
of  intention  which  required  the  contractor  to  execute  a  bond 
to  the  city  in  the  sum  of  one  thousand  dollars;  ''conditioned 
to  do  said  work  and  improvements  according  to  said  plans  and 
specifications — said  bond  to  run  for  the  period  of  three  years 
from  and  after  the  date  of  the  acceptance  of  said  work  by 
the  council  ..." 

Conceding  that  the  requirement  of  the  resolution  of  inten- 
tion that  the  bonds  should  run  for  three  years  was  unauthor 
ized  by  the  city  charter  or  the  general  law  relating  to  street 
work,  still  we  do  not  construe  it  to  mean,  as  is  contended,  that 
the  plaintiff,  as  contractor,  was  required  to  give  a  bond  guar- 
anteeing for  three  years  the  quality  of  the  work  done  under 
the  contract.  The  meaning  and  purpose  of  this  provision  of 
the  resolution  of  intention  is  not  readily  apparent.  In  fact, 
it  may  be  said  to  be  without  purpose,  unless  it  was  dcsicrDr-^d 
to  cover  the  progress  of  particular  portions  of  the  work,  which 
might  be  completed  from  time  to  time,  prior  to  the  completion 
of  the  entire  work  called  for  by  the  contract,  which,  per- 
chance, might  continue  for  a  period  of  three  years. 

But  however  that  may  be,  it  is  evident,  from  the  fact  that 
the  bond  actually  given  and  accepted  contained  no  reference 
to  the  time  within  which  it  was  to  run,  that  neither  the  city 
council  nor  the  plaintiff  as  contractor  construed  and  consid- 
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ered  the  provision  in  question  to  be  an  essential  requirement 
of  the  bond. 

And  that  such  provision  was  not  intended  to  be  a  require- 
ment that  the  bond  should  contain  a  three  years'  guarantee 
of  the  work  to  be  performed  under  the  contract  is  made  evi- 
dent, we  think,  by  the  fact  that  the  bond  given  did  not  guar- 
antee nor  purport  to  guarantee  the  work  beyond  the  time  of 
its  completion. 

The  provision  in  question,  not  being  a  requirement  that  the 
plaintiff  would  give  a  bond  guaranteeing  the  work  for  three 
years,  had  no  tendency  to  increase  the  cost  of  plaintiff's  bond 
for  the  doing  of  the  work,  and  consequently  did  not  operate 
to  increase,  improperly  or  otherwise,  the  burden  of  taxation 
of  the  property  owners  along  the  line  of  the  work. 

This  disposes  of  all  of  the  points  made  upon  this  appeal 
which  we  deem  worthy  of  discussion. 

The  judgment  in  each  case  is  affirmed. 

Richards,  J.,  and  Kerrigan,  J.,  concurrea 


[CSt.  No.  1889.    Seeond  AppeUato  District.-— September  11,  1917.] 

JAMES  MARTIN,  Respondent,  v.  SHARP  &  FELLOWS 
CONTRACTING  COMPANY  (a  Corporation),  Appel- 
lant. 

Partnership— Loan  of  Monet— Pertoricance  of  Contract— Securptt 
FOR  Payment — Agreement  of  Lender  to  Share  Loss  Under  Con- 
tract—  Relationship  not  Established.  —  Where  a  third  person 
makes  a  loan  of  monej  to  a  contractor  to  enable  him  to  prosecute 
the  work,  the  fact  that  after  all  the  money  had  been  advanced,  the 
work  burgelj  eompletedy  and  the  poesibilitj  of  a  loss  appearing 
negligible,  the  party  agreed,  upon  the  contractor  giving  him  Becnritj 
for  the  payment  of  the  money  so  advanced,  to  bear  one-half  of  any 
loss  incurred,  did  not  change  the  relationship  between  them  into 
that  of  a  partnership. 

Id. — Essential  of  Partnership — Profft-sharino  Insufficient. — Un- 
der section  2395  of  the  Civil  Code  defining  a  partnership  to  iye  the 
association  of  two  n  more  persons,  for  the  purpose  of  carr^'ing  on 
business  together,  and  dividing  itb  profits  between  them,  a  mere 
participation  in  profit  and  loss  does  not  necessarily  constitute  a 
partnership,  for  the  association  must  be  for  the  purpose  of  jointly 
carrying  on  the  business. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
Leslie  B.  Hewitt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Isidore  B.  Dockweiler,  Thomas  A*  J.  Dockweiler,  and  Wil- 
bur D.  Pinch,  for  Appellant. 

W.  N.  Goodwin,  Hunsaker  &  Britt,  Le  Roy  M.  Edwards, 
and  Samuel  Poorman,  Jr.,  for  Bespondent 

SHAW,  J. — ^Action  to  recover  a  balance  of  $1,487.09  for 
work  and  labor  done  by  plaintiff  as  a  subcontractor  of  de- 
fendant. 

Judgment  went  for  plaintiflf,  from  which,  and  an  order 
denying  its  motion  for  a  new  trial,  defendant  appeals. 

It  appears  that  defendant,  exacting  a  bond  conditioned  to 
protect  it  from  loss  in  so  doing,  paid  the  sum  in  question, 
concededly  earned  by  plaintiff  in  the  performance  of  the 
work  under  the  terms  of  a  contract  made  by  him  with  defend- 
ant, to  one  John  Mulligan.  The  defense  interposed  by  an- 
swer to  plaintiff's  recovery  thereof  was,  first,  that  the  pay- 
ment so  made  to  Mulligan  was  pursuant  to  an  assignment  of 
such  balance  made  by  plaintiff;  and  second,  that  Mulligan  was 
a  partner  of  plaintiff  and  as  such  entitled  to  receive  and  re- 
ceipt for  moneys  due  the  copartnership. 

With  regard  to  the  assignment,  the  evidence  conclusively 
shows,  as  found  by  the  court,  that  plaintiff  did,  on  March  31, 
1913,  assign  to  Mulligan  any  and  all  sums  of  money  due  or 
to  become  due  to  him  on  account  of  the  work  and  labor  the 
performance  of  which  was  called  for  by  his  said  contract  with 
defendant ;  that  said  assignment  was  made  to  secure  the  pay- 
ment of  certain  indebtedness  then  due  from  plaintiff  to  Mul- 
ligan, all  of  which  indebtedness,  long  prior  to  the  time  of  the 
payment  made  by  defendant  to  Mulligan,  was  liquidated  and 
fully  paid;  due  notice  of  which  facts  was,  in  writing,  given 
defendant,  with  instructions,  likewise  in  writing,  to  pay  said 
balance  to  no  one  other  than  to  plaintiff.  In  his  presenta- 
tion of  the  case  on  appeal,  counsel  for  appellant  does  not, 
and  indeed,  in  our  opinion,  could  not,  upon  the  facts  stated, 
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urge  the  making  of  the  assignment  as  justifying  defendant 
in  making  payment  of  said  sum  to  Mulligan. 

His  chief  contention  is  that  plaintiff  and  Mulligan  were 
partners,  as  to  which  fact,  however,  the  court  made  an  ad- 
verse finding.  It  is  to  the  alleged  want  of  evidence  to  sup* 
port  this  finding  that  appellant  directs  his  argument. 

While  the  evidence  touching  the  subject  is  conflicting,  it 
tends  strongly  to  establish  the  following  facts:  Defendant  had 
a  contract  for  the  grading  of  a  line  of  railroad,  a  subcontract 
to  do  a  part  of  which  work  it  let  to  plaintiff,  whose  equip- 
ment of  stock  and  tools  it  seems  was  inadequate  for  the  pur- 
pose, and  he  was  likewise  without  sufficient  funds  at  the 
commencement  of  the  work  to  prosecute  the  same.  Mulligan 
had  been  engaged  in  railroad  construction  and  was  a  man 
of  some  means,  and  his  brother,  Dave  Mulligan,  owned  a  lot 
of  mules  and  railroad  construction  equipment  which  the  evi- 
dence tends  to  show  were  in  fact  controlled  by  John  Mulli- 
gan. Both  the  Mulligans  expressed  a  desire  that  plaintiff 
should  obtain  a  contract  of  sufficient  size  and  importance  to 
enable  him  to  use  the  Mulligan  equipment  during  the  winter, 
and  John  Mulligan,  as  an  inducement  to  plaintiff  to  accept 
the  contract  for  the  work  and  hire  the  mules  and  equipment 
of  the  Mulligans  at  $25  per  pair  per  month,  plaintiff  to  re- 
ceive a  like  sum  for  the  use  of  such  mules  owned  by  him  as 
he  might  contribute  in  the  performance  of  the  work,  agreed  to 
advance  to  him  such  moneys  as  he  might  require  in  the  early 
prosecution  of  the  work  and  until  he  received  installments  of 
his  contract  price,  due  at  intervals  upon  estimates  of  work 
done  in  the  progress  thereof,  in  consideration  of  which  John 
Mulligan  was  to  have  one-half  of  the  net  profits  derived  from 
the  contract  Plaintiff  and  defendant  alone  were  parties  to 
the  contract.  Mulligan  in  no  way  being  recognized  therein, 
and  it  appears  that  he  took  no  part  or  interest  in  the  making 
of  the  contract  or  the  performance  of  the  work,  other  than  on 
occasions  of  infrequent  visits  when  he  manifested  an  interest 
in  the  management  and  use  of  his  work  stock.  Upon  enter- 
ing into  the  contract,  in  January,  1913,  plaintiff  commenced 
the  work,  and  up  to  March,  1913,  Mulligan  advanced  to  him 
some  eight  thousand  dollars,  in  evidence  of  which  plaintiff 
executed  and  delivered  to  him  a  promissory  note  therefor. 
Early  in  March,  months  before  the  work  was  completed,  dif- 
ferences arose  between  plaintiff  and  Mulligan,  due  in  part  to 
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prior  transactions  between  them  involving  a  two  thousand 
five  hundred  dollar  note  maturing  March  1st,  and  Mulligan 
insisted  upon  plaintiff  at  once  repaying  the  advances  he  had 
made,  and  on  March  8d  wrote  him  a  letter,  saying:  "I  wish 
you  would  arrange  to  clear  up  with  me  altogether";  and  fur- 
ther saying:  "I  think  when  I  am  paid  back  the  money  I  fur- 
nished  to  start  the  business  that  there  will  not  be  enough 
left  to  pay  up  everything  unless  you  fiave  quite  a  little  bank 
account  of  your  own.^^  (Italics  ours.)  On  March  31st  a 
meeting  was  had  between  plaintiff  and  Mulligan,  resulting 
in  an  extension  of  time  being  granted  plaintiff  for  the  pay- 
ment of  two  notes  for  two  thousand  five  hundred  dollars  each, 
then  due,  given  by  plaintiff  to  Mulligan  for  the  purchase  price 
of  stock,  and  an  assignment  from  plaintiff  to  Mulligan  of 
moneys  due  or  to  become  due  from  defendant  on  account  of 
the  grading  contract,  which  it  was  agreed  should  not  be  pre- 
sented save  upon  notice  of  intention  so  to  do  being  first  given 
to  Martin.  At  the  same  time  an  agreement  waa  executed  by 
them,  reciting  that  plaintiff  had  the  grading  contract;  that 
Mulligan  had  furnished  certain  money  in  the  prosecution 
thereof,  and  that  to  secure  Mulligan  **  against  any  bills  that 
may  be  contracted  by  the  said  James  Martin,"  the  latter  had 
given  the  written  orders  referred  to  for  money  due  him  and 
providing  that  upon  completion  of  the  work  an  accounting 
should  be  had  and  ''any  balance  that  may  be  due  after  all 
bills  incurred  by  this  contract  (so  made  by  plaintiff  with  de- 
fendant) have  been  liquidated,  is  to  be  divided  equally  be- 
tween the  parties  to  this  agreement,"  and  any  deficiency 
** liquidated  equally  by  the  parties  hereto."  These  and  other 
facts  which  the  evidence  tended  to  prove  and  the  reasonable 
inferences  deducible  therefrom  justify  the  conclusion,  as 
found  bj'  the  court,  that  no  partnership  existed  between  Mul- 
ligan and  plaintiff,  but  that  his  status,  aside  from  leasing  the 
mules  and  equipment,  was  solely  that  of  one  who,  in  consid- 
eration of  one-half  of  the  net  profits,  loaned  plaintiff  (not  to 
a  copartnership)  a  certain  sum  of  money  to  enable  him  to 
prosecute  the  work.  The  fact  that  after  all  the  money  had 
been  advanced,  the  work  largely  completed,  and  the  possi- 
bility of  a  loss  appearing  negligible,  Mulligan  agreed,  upon 
plaintiff  giving  him  security  for  payment  of  the  money  so  ad- 
vanced, to  bear  one-half  of  any  loss  incurred,  does  not  change 
the  situation. 
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By  section  2395  of  the  Civil  Code,  a  partnership  is  defined 
to  be  'Hhe  association  of  two  or  more  persons,  for  the  pur- 
pose of  carrying  on  business  together,  and  dividing  its  profits 
between  them."  Under  this  definition,  a  mere  participation 
in  profit  and  loss  does  not  necessarily  constitute  a  partner- 
ship, for,  as  said  in  Dtuinel  v.  Stone,  30  Me.  384,  ''there  must 
be  such  a  community  of  interest  as  empowers  each  party  to 
make  contracts,  incur  liabilities,  manage  the  whole  business, 
•  .  .  a  right  which,  upon  the  dissolution  of  the  partnership  by 
death  of  one,  passes  to  the  survivor,  and  not  to  the  represen- 
tatives of  the  deceased."  To  like  effect  are  Coward  v.  Claiv- 
ton,  122  Cal.  451,  [55  Pac.  147],  Vanderhwrst  v.  De  Witt,  95 
Cal.  57,  [20  li.  R.  A.  595,  30  Pac.  94],  and  N  of  singer  v.  Oold- 
man,  122  Cal.  609,  [55  Pac.  425],  in  the  former  of  which  it  is 
said  that  profit  sharing  is  not  the  true  test  of  partnership. 
The  association  must  be  for  the  purpose  of  jointly  carrying 
on  the  business.  Mulligan  was  not  interested  in  the  conduct 
of  the  business,  except  in  so  far  aa  it  affected  the  profits,  one- 
half  of  which  he  was  to  receive  for  the  use  of  the  money,  not 
advanced  to  the  partnership  but  loaned  to  Martin. 

It  is  next  claimed  that  the  evidence  shows  that  plaintiff  by 
his  acts  and  conduct  led  defendant  to  believe  that  a  partner- 
ship existed  between  him  and  Mulligan,  and  that  so  believing, 
defendant  paid  the  sum  in  controversy  to  Mulligan  as  plain- 
tiff's partner.  The  doctrine  of  equitable  estoppel,  which  ap- 
pellant seeks  to  invoke,  finds  no  support  in  the  record,  which 
is  barren  of  any  evidence  of  representations  or  acts  on  the 
part  of  plaintiff  calculated  to  lead  defendant  to  believe  that 
such  partnership  existed.  Moreover,  there  is  an  absence  in 
the  answer  of  any  allegations  constituting  an  estoppel  as  to 
plaintiff.  Such  theory  is  wholly  inconsistent  with  the  fact 
that  plaintiff  notified  defendant  to  make  payment  to  no  one 
but  himself;  that  all  estimates  and  payments  made  thereon, 
other  than  the  one  in  controversy,  were  made  to  plaintiff ;  that 
the  accounts  were  kept  with  plaintiff;  that  defendant's  man- 
ager testified  that  in  their  business  it  was  their  practice  to  have 
all  persons  with  whom  they  dealt  and  looked  to  sign  the  con- 
tract  where  they  were  known;  in  addition  to  all  of  which 
defendant,  as  a  condition  of  making  the  payment  in  question, 
exacted  from  Mulligan  a  bond  to  protect  it  from  any  loss  by 
reason  of  so  making  the  payment.  While  defendant,  as 
Martin  testified,  know  that  Mulligan  was  loaning  him  mon^ 
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with  which  to  prosecute  his  work,  such  fact  could  not  justify 
it  in  assuming  payment  of  such  loan  in  the  absence  of  au- 
thority so  to  do  from  plaintiff,  or  an  order  of  court  justifying 
such  action. 

There  are  no  other  errors  requiring  notice. 

The  judgment  and  order  appealed  from  are  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[dr.  No.  1696.    Third  AppeHat©  Dl«tri«t.— September  11,  1917.] 

ELK  GEOVB  UNION  HIGH  SCHOOL  DISTRICT,  Peti- 
tioner, V.  INDUSTRIAL  ACCIDENT  COjVIMISSION 
OP  THE  STATE  OP  CALIPORNIA  et  al..  Respondents; 
EDITH  L.  HOAG,  Applicant. 

Workmen's  Oompensation  Aot  —  Jurisdictional  Facts.  —  Under  the 
Workmen's  Compensation  Act,  the  question  whether  the  accident 
causing  the  injury  complained  of  occurred  or  arose  out  of,  and  in 
the  course  of,  the  employment  of  the  employee,  as  well  as  the  ques- 
tion whether  the  accident  was  or  was  not  the  direct  result  of  the 
willful  misconduct  of  the  injured  party,  involve  jurisdictional  facts. 

L). — SsTTiNO  Asms  of  Award — Certiorari.— An  award  made  by  the 
Industrial  Accident  Commission  which  is  unsupported  by  the  evi- 
dence win  be  set  aside  by  the  courts,  on  certiorari,  as  involving  an 
act  in  excess  of  the  jurisdiction  of  the  commission. 

L). — Upholding  of  Award — Sufficiency  of  Evidence. — To  justify  the 
upholding  of  an  award  there  must  be  sufficient  competent  evidence 
to  support  every  jurisdictional  fact  essentially  involved  in  the  appli- 
cation for  compensation. 

Id. — Injury  Arising  Out  of  Employment. — An  injury  arises  out  of 
the  employment  when  there  exists  a  causal  connection  between  the 
conditions  under  which  the  work  is  required  to  be  performed  and 
the  resulting  injury. 

Id. — Injury  to  Public  School-teacher — ^Removal  of  Obsteuctton  to 
Obtain  Access  to  Bookcase — ^Injury  Arising  Out  of  Employ- 
ment.— An  injury  sustained  by  a  public  school-teacher  while  at- 
tempting to  sufficiently  move  a  section  of  desks  and  seats  of  great 
weight  from  in  front  of  a  bookcase  in  which  the  books  used  in  the 
school  were  kepi  that  she  might  obtain  a  book  therefrom  necessary 
for  her  to  have  in  instructing  her  class  is  an  injury  arising  out  of, 
and  sustained  in  the  course  of^  her  employment  under  the  Work- 
a'i  Compensatieai  Act. 
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APPLICATION  for  a  Writ  of  Review  originally  made  to 
the  District  Court  of  Appeal  for  the  Third  Appellate  Dis- 
trict to  annul  an  award  made  hj  the  Industrial  Accident 
Commission. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  B.  Bradford,  District  Attorney,  J.  B.  Hughes,  Deputy 
District  Attorney,  and  Stephen  F.  Otis,  for  Petitioner. 

Christopher  M.  Bradley,  for  Respondents. 

HART,  J. — ^Upon  the  application  of  the  petitioner,  a  writ 
of  certiorari  was  issued  by  this  court  for  the  purpose  of  re- 
viewing an  award  entered  by  the  Industrial  Accident  Com- 
mission upon  findings  in  favor  of  the  applicant,  Edith  L. 
Hoag,  that  she  had  suffered  physical  injury  while  engaged 
in  her  employment  ^s  a  teacher  of  the  petitioner,  and  that 
such  injury  arose  out  of  and  in  the  course  of  such  employment. 

The  principal  or  most  important  question  submitted  for  de- 
cision here  is  whether  the  evidence  does  or  does  not  support 
the  finding  that  the  accident  whereby  the  applicant  sustained 
the  physical  injury  for  which  she  was  awarded  compensation 
by  the  respondents  arose  out  of,  and  in  the  course  of,  her 
employment  as  a  teacher  of  the  petitioner,  Elk  Grove  Union 
High  School. 

Preliminarily  to  the  examination  of  the  question  thus  pro- 
pounded, it  may  be  well  to  restate  the  following  legal  propo- 
sitions which  have  been  settled  by  the  decisions,  with  respect 
to  the  powers  of  the  Industrial  Accident  Commission  under 
the  law  creating  that  body :  1.  That  the  question  whether  the 
accident  causing  the  injury  complained  of  occurred  or  arose 
out  of,  and  in  the  course  of,  the  employment  of  the  applicant, 
as  well  as  the  question  whether  the  accident  was  or  was  not 
the  direct  result  of  the  willful  misconduct  of  the  injured 
party,  involve  jurisdictional  facts;  2.  That  an  award  by  the 
commission  which  is  unsupported  by  the  evidence  will  be  set 
aside  by  the  courts,  on  certiorari^  as  involving  an  act  in  excess 
of  the  jurisdiction  of  the  commission ;  3.  That,  to  justify  the 
upholding  of  an  award,  there  must  be  suflficient  competent 
evidence  to  support  every  jurisdictional  fact  essentially  in- 
volved in  the  application  for  compensation.     {County  of  Mo- 
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doc  V.  Industrial  Accident  Commission,  32  Cal.  App.  548, 
[163  Pac.  685] ;  Northwestern  Pac.  B.  R.  v.  Industridl  Acci- 
dent Commission,  174  Cal.  297,  [163  Pac.  1000] ;  Great  West- 
ern Power  Co.  v.  Pillsbury,  170  Cal.  180,  [149  Pac.  35,  9 
N.  C.  C.  A.  466] ;  Ocean  Accident  &  Ouar.  Co.  v.  Ind/astrial 
Accident  Commission,  173  Cal.  313,  [L.  R.  A.  1917B,  336,  159 
Pac.  lOtl] ;  Reck  v.  Whittlesberger,  181  Mich.  463,  [Ann. 
Cas.  1916C,  771,  148  N.  W.  247] ;  International  Harvester  Co. 
V.  Indiana  Accident  Commission,  157  Wis.  167,  [Ann.  Cas. 
1916B,  330,  147  N.  W.  53] ;  In  re  BucJcley,  218  Mass.  354, 
[Ann.  Cas.  1916B,  474,  105  N.  E.  979] ;  Employers'  Assur- 
ance Corporation  v.  Industrial  Accident  Commission,  170  Cal. 
800,  [151  Pac.  423]  ;  Fidelity  and  Deposit  Co.  v.  Industrial 
Accident  Commission,  171  Cal.  728,  [L.  R.  A.  1916D,  903,  154 
Pac.  834]  ;  Englebretson  v.  Industrial  Accident  Commission, 
170  Cal.  793,  [151  Pac.  421,  10  N.  C.  C.  A.  545] ;  Kiml)ol  v. 
Industrial  Accident  Commission,  173  Cal.  351,  [Ann.  Cas. 
1917E,  312,  L.  R.  A.  1917B,  595,  160  Pac.  150] ;  Workmen's 
Compensation  etc.  Act  (Stats.  1913),  sec.  12,  pp.  279,  283.) 

The  uncontradicted  testimony  in  this  case  reveals  these 
facts ;  That  the  applicant.  Miss  Edith  L.  Hoag,  had  been  em- 
ployed by  the  trustees  of  the  petitioner,  Elk  Grove  Union 
High  School  District,  as  a  teacher  therein.  Her  duties  were 
to  teach  three  classes  in  history,  one  in  English,  one  in  cook- 
ing, and  one  in  hygiene.  The  social  activities  of  the  students 
were  carried  on  in  the  school  building.  These  afiPairs  con- 
sisted of  literary  and  dramatic  entertainments  and  dancing 
parties.  When  any  of  these  social  diversions  was  given,  it 
was  necessary,  of  course,  to  remove  the  desks,  seats,  tables, 
and  other  furniture  used  for  the  purposes  of  the  school  from 
their  proper  and  accustomed  positions  in  the  room  in  which 
the  entertainment  was  to  take  place.  On  the  evening  of  the 
second  day  of  June,  1916,  a  dancing  party  was  held  in  one 
of  the  rooms  of  the  school  building.  To  obtain  the  most  avail- 
able space  for  that  purpose,  the  desks,  seats,  etc.,  were  moved 
to  various  parts  of  the  room,  some  of  them  being  placed  in 
front  of  and  against  the  cases  in  which  the  books  used  in  the 
school  were  kept.  These  cases  were  in  sections  and  were 
placed  one  on  top  of  another,  and  thus  were  made  to  form, 
practically,  a  single  case. 

On  the  opening  of  the  school  on  the  Monday  morning  fol- 
lowing the  occasion  just  referred  to,  the  seats  and  desks  were 
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still  in  the  positions  in  which  they  had  been  placed  prepara- 
tory to  the  carrying  on  of  the  dance  on  the  preceding  Friday 
night.  Miss  Hoag  arrived  at  the  school  building  on  said 
Monday  something  near  half  an  hour  prior  to  9  o'clock  A.  M., 
at  which  hour  the  school  was  to  open.  She  suggested  to  some 
of  the  boys  who  had  gathered  in  the  room  that  they  proceed 
to  replace  the  seats  in  their  proper  positions  in  the  room. 
**They  moved  one,"  testified  Miss  Hoag.  "I  was  superin- 
tending them  and  I  saw  that  I  did  not  know  very  much 
about  it  .  .  .  and  then  we  decided  to  wait  until  Mr.  Smith 
[principal  of  the  school]  came  and  let  him  move  the  rest." 
Immediately  after  the  boys  had,  upon  her  suggestion,  ceased 
further  attempt  to  replace  the  seats  and  desks.  Miss  Hoag, 
having  occasion  to  examine  a  certain  book  preparatory  to 
taking  up  her  class  that  morning  upon  the  subject  treated 
by  said  book,  went  to  the  bookcase  to  procure  the  same.  She 
discovered  that  she  could  not  open  the  case  and  so  procure 
the  particular  book  she  then  desired  without  moving  from 
in  front  of  the  case  one  of  the  sections  of  desks  and  seats 
which  had  on  the  previous  Friday  been  placed  there  to  facili- 
tate the  dancing  party  held  in  the  room  on  that  evening. 
She  thereupon,  unaided  by  anyone,  attempted  to  move  the 
particular  section  which  prevented  her  from  opening  the 
case,  and  for  that  purpose  put  her  weight  upon  the  desk  and 
thus  succeeded  in  moving  it.  Instantly  she  experienced  a 
sudden,  dull  pain  in  her  back  and  from  this  she  suffered 
for  the  remainder  of  the  three  weeks  of  the  school  term. 
Although  she  made  no  complaint  of  her  injury  to  the  prin- 
cipal of  the  school  or  to  the  trustees  thereof  at  any  time 
during  the  remainder  of  the  term,  she  did  complain  of  her 
pain  to  one  of  her  associate  teachers  and  a  student  at  the 
school,  and,  after  sustaining  the  injury,  refrained  from  fur- 
ther active  participation  in  the  social  affairs  of  the  school  in 
which,  prior  to  the  accident,  she  had  quite  uniformly  taken 
a  lively  and  prominent  part. 

The  injury  from  which  Miss  Hoag  suffered  by  reason  of 
the  accident  was  in  the  spine  and  technically  described  by 
Dr.  Baldwin,  a  specialist  in  orthopedic  surgery,  as  a  **di^ 
location  of  a  lumbar  sacral  articular  joint" — that  is,  the  dis- 
placement of  one  of  the  smaller  joints  between  the  sacrum 
and  the  lumbar  vertebrae — an  injury  requiring  the  placing 
of  the  patient  in  a  plaster-paris  cast. 
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Miss  Hoag  testified  that,  on  occasions  when,  for  the  pur- 
poses of  the  social  functions  of  the  school,  the  desks  were 
removed  from  their  proper  places  in  the  schoolroom,  the 
students  usually  replaced  them,  sometimes  assisted  by  Mr. 
Smith,  the  principal;  that  she  never  knew  of  the  janitor 
performing  that  duty;  that  the  teachers  were  not  expected 
to  remove  the  desks  on  such  occasions,  or  having  been  moved, 
to  replace  them  in  their  proper  positions  in  the  room;  that 
it  was  no  part  of  her  work  to  move  or  replace  the  desks. 

Robert  NichoUs,  a  trustee  of  the  petitioner,  school  dis- 
trict, and  P.  B.  Smith,  principal  of  the  school  at  the  time 
of  the  employment  of  Miss  Hoag  as  a  teacher,  each  testified 
that  she  was  employed  wholly  as  a  teacher,  and  that  the  re- 
moval of  the  desks  and  the  performance  of  like  duties  in 
connection  with  the  management  of  the  school  were  not  in- 
cluded within  the  scope  of  her  employment;  that  the  school 
had  a  janitor  whose  duty  it  was  to  do  all  janitor  work,  "but 
this  one  act  of  moving  the  seats  the  janitor  did  not  do  be- 
cause the  seats  were  too  heavy  to  move  without  help."  There 
was  other  testimony  given  by  the  trustees  and  by  the  prin- 
cipal and  one  of  the  associate  teachers  of  Miss  Hoag,  that 
it  was  not  within  the  duties  of  the  subordinate  teachers  to 
see  that  the  desks,  when  removed  from  their  accustomed 
places  in  the  rooms,  were  replaced  or  to  take  a  hand  in  mov- 
ing them.  In  fact,  it  may  be  stated  that  the  fact  that  no 
such  duty  was  cast  upon  Miss  Hoag  or  any  of  the  teachers 
may  be  accepted  as  fully  established  in  this  case. 

S.  R.  Gage,  a  trustee  of  the  district,  testified  that,  assisted 
by  other  members  of  the  board  of  trustees,  he  weighed  one 
of  the  sections  of  seats  and  found  it  to  weigh  four  hundred 
and  fifty-eight  pounds,  and  that  all  the  other  sections,  save 
as  to  the  number  of  seats  of  which  they  consisted  (some  con- 
sisting of  five  and  others  of  seven  seats),  were  in  every  re- 
spect precisely  like  the  one  weighed. 

We  have  now  given  herein  an  abridged  but  accurate  state- 
ment of  all  the  facts  brought  to  the  attention  of  the  accident 
board  in  this  case. 

As  to  what  we  esteem  the  pivotal  question  in  this  case,  viz., 
whether  the  injury,  as  the  evidence  shows  it  to  have  occurred, 
arose  out  of  and  in  the  course  of  the  applicant's  employment, 
it  may  well  first  be  observed  that,  while,  as  has  been  well 
said    in  the    cases,  it  is  not  easy  to  give  a  comprehensive 
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definition  of  the  words,  ''arising  out  of  the  employment," 
which  shall  actually  embrace  all  cases  within  the  act,  and 
with  precision  exclude  those  not  within  its  terms,  it  may 
nevertheless  safely  be  laid  down  that  an  injury  may  be  said 
to  arise  out  of  the  employment  when  there  exists  a  causal 
connection  between  the  conditions  under  which  the  work  is 
required  to  be  performed  and  the  resulting  injury.  (Kiser's 
Workmen's  Compensation  Acts,  pp.  73,  74,  and  cases  cited 
in  the  footnotes.)  ''A  risk,"  continues  the  same  author, 
in  the  same  connection,  ''is  incidental  to  the  employment 
when  it  belongs  to  or  is  connected  mth  what  a  workman  has 
to  do  in  fulfilling  his  contract  of  service,  .  .  .  There  must 
be  a  causal  connection  between  the  employment  and  the  in- 
jury, and  the  injury  must  be  the  rational  consequence  of 
some  hazard  connected  with  the  employment."  And  at  page 
82  of  the  same  work,  the  author  announces  this  rule:  "Where, 
at  the  time  of  the  injury,  the  employee  is  engaged  in  a  vol- 
untary act  not  accepted  by,  or  known  to  his  employer  and 
outside  of  the  duties  for  which  he  is  employed,  the  injury 
cannot  be  said  to  be  in  the  course  of  his  employment." 

The  proposition  here,  then,  is  whether  the  evidence  dis- 
closes a  causal  connection  between  the  conditions  under  which 
the  act  culminating  in  the  injury  to  the  applicant  was  done 
and  her  employment  as  a  teacher,  or,  in  other  words,  was 
the  act  in  the  performance  of  which  the  injury  was  sustained 
reasonably  within  the  contract  of  employment?  We  think 
the  answer  must  be  in  the  affirmative. 

Recapitulating  briefly  and  in  a  general  way  the  facts  as 
they  were  discovered  by  the  undisputed  evidence,  we  find  the 
situation  here  to  be  this :  That  connected  with  the  school  and 
for  its  purpose  a  library  of  books  appropriate  and  necessary 
to  the  profession  of  teaching  is  maintained  in  the  school  and 
located  in  a  room  adjacent  to  that  in  which  the  applicant 
instructed  her  classes;  that,  on  the  Friday  preceding  the 
Monday  on  which  the  accident  occurred,  the  desks  were, 
preparatory  to  the  carrying  on  of  a  dancing  party  on  that 
night,  moved  from  their  proper  positions  in  the  room,  and 
some  of  them  stacked  up  in  tiers  near  and  against  the  see- 
tional  cases  constituting  the  bookcase;  that,  on  the  Monday 
morning  following  that  social  event,  and  before  and  at  the 
time  school  was  opened  for  the  day,  these  desks  had  not  been 
returned  to  their  proper  positions  in  the  room,  but  were  still 
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stacked  up  against  the  ease  containing  the  books  used  by  the 
teachers;  that  Miss  Hoag  was  employed  to  teach  some  five 
or  six  branches  of  the  school's  curriculum,  among  which 
was  medieval  and  modem  history;  that  she  had  previously 
assigned  to  the  class  in  history  certain  references  in  medieval 
history  which  were  to  be  taken  up  and  recited  that  morning. 
She  reached  the  schoolroom  at  about  half -past  8  o'clock  A.  M. 
on  that  day,  and,  desiring  to  refresh  her  memory  upon  the 
particular  topics  to  which  she  was  scheduled  first  to  address 
her  instruction  that  morning,  went  to  the  bookcase  for  the 
purpose  of  obtaining  the  book  upon  the  text  of  which  the 
lesson  was  to  be  founded.  Finding  the  section  of  the  case 
in  which  the  book  she  desired  and  required  for  the  prosecu- 
tion of  the  work  first  in  hand  so  barricaded  by  one  of  the 
sections  of  seats  as  to  make  it  impossible  for  her  to  open 
the  case  and  so  procure  the  book,  she  put  her  weight  on  one 
end  of  the  desk  and  thus  succeeded  in  moving  it  from  its 
position  sufiiciently  to  enable  her  to  get  into  the  case.  In 
doing  this  act  she  suffered  the  injury  complained  of.  These 
are  the  simple  facts  of  the  case,  and  their  mere  statement  is 
sufficient  to  demonstrate  that  the  applicant  not  only  did  what 
she  had  a  right  to  do,  but  did  what  her  duty  as  a  teacher 
in  the  school  required  her  to  do,  if,  as  the  evidence  clearly 
warranted  the  accident  board  in  inferring  was  true,  the  book 
she  desired  was  necessary  for  her  use  that  morning  in  prop- 
erly and  intelligently  instructing  the  history  class  over  which 
she  had  control.  If,  while  in  the  act  of  opening  the  book- 
case under  the  usual  or  normal  conditions,  her  object  being 
to  procure  a  book  necessary  to  be  used  by  her  in  instructing 
her  classes,  she  had  suffered  a  physical  injury,  no  one  would 
be  found  to  say  that  the  injury  would  not  be  one  arising  out 
of  and  in  the  course  of  her  employment.  We  can  discern 
no  diflference  in  such  a  situation  and  the  one  presented  here. 
The  unusual  or  adverse  conditions  under  which  she  attempted 
to  perform  that  part  of  her  duty  were  not  of  her  own  crea- 
tion, and  if,  to  discharge  in  a  proper  way  her  duty  as  a 
teacher,  it  was  necessary,  as  was  clearly  so,  for  her  to  remove 
those  unusual  conditions,  then,  as  declared,  she  had  the  right 
and,  indeed,  it  was  her  duty,  to  do  so,  and  the  risk  so  taken, 
if  any,  was  necessarily  incidental  to  her  employment.  There- 
fore, in  the  act  of  removin.sr  the  section  of  seats,  her  fault, 
if  any,  lay,  not  in  the  fact  that  she  transcended  the  scope 
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of  her  employment,  but  in  the  fact  that  she  thus  undertook 
a  task,  in  furtherance  of  her  duty,  with  which  she  found  her- 
self physically  unable  to  cope.  She  might  have  acted  im- 
prudently in  doing  the  act  She  probably  did.  But  a  per- 
son is  not  to  be  denied  compensation  under  the  compensation 
act  merely  because  his  injury  has  been  superinduced  by  mis- 
managing the  duties  of  his  employment,  unless  such  misman- 
agement amounts  to  willful  misconduct. 

But  counsel  for  the  petitioner  insist,  and  upon  the  proposi- 
tion so  urged  they  rest  their  entire  argument  against  the 
validity  of  the  applicant's  claim  that  her  injury  was  received 
out  of  and  in  the  course  of  her  employment,  that,  in  moving 
the  seats,  Miss  Hoag  went  beyond  her  duties  and  engaged  in 
janitorial  work — duties  wholly  foreign  to  her  employment 
and  which  are  peculiarly  and  exclusively  those  of  a  janitor. 
Counsel,  according  to  our  conception  of  the  case  as  it  was 
made  by  the  proofs,  have  thus  fallen  into  a  misapprehension 
of  the  evidence. 

Of  course,  it  is  true  and  very  clear  that  it  was  no  part  of 
the  duty  of  the  applicant  to  move  the  seats  or  desks  about 
from  one  place  to  another  in  the  schoolroom.  But,  mani- 
festly, when  injured,  Miss  Hoag  was  not  so  engaged.  As  the 
evidence  plainly  shows,  she  was,  when  hurt,  merely  endeavor- 
ing to  move  a  section  of  seats,  not  to  its  proper  or  accustomed 
place  in  the  room,  but  only  a  sufScient  distance  from  its  posi- 
tion against  the  bookcase  to  enable  her  to  reach  into  the  case 
and  so  procure  a  book  required  to  facilitate  her  school  work 
that  morning. 

Some  of  the  courts  have  gone  so  far  as  to  hold  that  **if  a 
workman  departs  temporarily  from  his  usual  vocation  to  per- 
form an  act  necessary  to  be  done  by  some  one  for  his  master, 
he  does  not  cease  to  be  acting  in  the  course  of  his  employ- 
ment.*' {Hartz  V.  Hartford  Faience  Co.,  90  Conn.  539,  [97 
Atl.  1020].)  But,  in  this  case,  as  we  have  shown,  we  are  not 
required  to  go  that  far.  We  may  and,  as  is  obvious,  do  rest 
our  conclusion  upon  the  proposition  that  the  evidence  shows 
that  the  act  in  the  performance  of  which  Miss  Hoag  sus- 
tained the  injury  was  necessary  to  the  fulfillment  of  her  con- 
tract of  service. 

Counsel  for  the  petitioner  place  much  reliance  on  the  case 
of  County  of  Modoc  v.  Industrial  Accident  Commission,  32 
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Cal.  App.  548,  [163  Pac.  685],  (decided  by  this  court),  as  in 
support  of  their  position  that  the  act  in  the  doing  of  which 
the  applicant  was  injured  was  beyond  the  scope  of  her  em- 
ployment. They  contend  that  between  that  case  and  this 
there  is,  as  to  the  facts,  a  direct  analogy.  But  it  seems  to 
us  that  the  distinction  between  the  two  cases  is  marked  and 
quite  obvious.  In  the  Modoc  case,  the  applicant,  at  the  re- 
quest of  a  fellow-employee,  engaged  in  doing  an  entirely 
different  kind  of  work  for  the  petitioner  from  that  of  the 
former,  left  the  work  which  he  was  specially  employed  by 
the  petitioner  to  do  and  temporarily  took  up  the  work  of  the 
said  fellow-employee.  While  thus  temporarily  engaged,  the 
applicant  met  with  an  accident  in  which  he  sustained  the 
physical  injuries  for  which  he  claimed  and  was  awarded  by 
the  accident  board  compensation.  The  award  was  properly 
annulled  by  this  court.  Thus  readily  it  will  be  perceived 
that  there  is,  with  respect  to  the  facts,  no  resemblance  be- 
tween that  case  and  the  present.  And  the  facts  in  the  case 
of  Skerer  cfe  Co.  v.  Indiistrial  Accident  Commission  (Cal.),  166 
Pac.  318,  also  cited  by  the  petitioner,  are,  in  all  essential 
particulars,  similar  to  those  existing  in  the  case  of  the  County 
of  Modoc  V.  Indtistridl  Accident  Commission,  supra. 

Other  cases  cited  by  the  petitioner  may  likewise  be  differ- 
entiated from  the  present  case,  but  it  is  conceived  to  be  un- 
necessary and  unimportant  to  give  them  specific  attention 
herein. 

The  petitioner  briefly  urges  the  point  that  the  award  in 
this  case  cannot,  in  any  event,  be  sustained,  since  it  is  patent, 
so  the  contention  proceeds,  in  doing  the  act  causing  her 
injury,  the  applicant  was  guilty  of  willful  misconduct. 

In  Diestelhorst  v.  Industrial  Accident  Commission  etc.,  32 
Cal.  App.  771,  [164  Pac.  44],  this  court,  through  Justice 
Burnett,  exhaustively  went  into  the  question  of  what  con- 
stitutes willful  misconduct  under  the  terms  of  the  Work- 
men's Compensation  Act.  Many  authorities  are  therein  ex- 
amined and  numerous  illustrations  given  of  the  application 
and  nonapplication  of  the  provision  exempting  an  employer 
from  liability  because  the  injury  for  which  compensation  is 
souj?ht  is  directly  imputable  to  the  willful  misconduct  of  the 
claimant.  We  need  not,  therefore,  enter  into  a  discussion 
of  that  subject  herein.    It  is  enough  to  refer  to  that  case  and 
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add  that  we  perceive  nothing  in  the  act  of  the  applicant 
herein,  as  said  act  is  shown  to  have  been  done  by  the  evidence, 
which  would  justify  us  in  declaring,  as  a  matter  of  law,  that, 
in  doing  it,  the  applicant  was  guilty  of  willful  misconduct. 
She  did  or  attempted  an  act  which,  under  the  circumstances, 
was  quite  the  natural  thing  for  her  or  any  other  person  in 
like  situation  to  do.  As  seen,  it  was  necessary  for  her  to 
have  a  particular  book  for  her  school  work  that  morning, 
said  book  was  in  the  bookcase,  and  the  case  was  so  obstructed 
by  the  desks  that  she  could  not  get  into  it  and  procure  the 
book  without  the  removal  of  said  obstruction.  It  is  doubt- 
less true,  as  one  of  the  trustees  testified,  that  the  section  of 
seats  which  she  attempted  to  remove  was  of  great  weight,  so 
much  so,  indeed,  as  to  make  it  impossible,  or,  at  the  least  in- 
convenient, for  her  to  handle  and  move  it;  but  it  must  be 
kept  in  mind  that  she  only  attempted  to  shove  the  section 
aside,  and  did  not  undertake  to  lift  the  entire  section.  It 
may  further  be  suggested,  as  only  an  obvious  proposition, 
however,  that  a  person  of  ordinary  strength  might  with  com- 
parative ease  move  from  its  resting  place  one  end  of  a  heavy 
article  of  considerable  length  and  still  be  wholly  unable  to 
lift  the  entire  article  from  its  resting  place  at  one  and  the 
same  time.  Miss  Hoag  evidently  conceived  that  she  was  of 
sufficient  strength,  by  a  shoving  movement,  and  the  applica- 
tion of  whatever  physical  force  she  possessed,  to  shift  the 
section  away  from  the  bookcase  sufficiently  to  enable  her  to 
open  it  and  procure  the  book,  but  she  doubtless  cither  over- 
estimated her  own  strength  or  underestimated  the  ponderous- 
ness  of  the  section,  it  not  being  shown  that  she  had  previous 
knowledge  of  either  the  actual  or  approximate  weight  of  the 
article.  As  above  suggested,  in  doing  or  attempting  to  do 
the  act,  she  might  have  been  guilty  of  a  want  of  good  judg- 
ment. She  might,  indeed,  have  been  somewhat  negligent  in 
that  she  omitted  to  make  some  investigation,  preliminarily  to 
attempting  to  move  the  section,  to  ascertain  whether  she  was 
capable  of  handling  it  without  exposing  herself  to  a  dan- 
gerous physical  risk;  but,  even  so,  under  the  evidence  as  it 
appears  in  this  record,  it  would  still  be  giving  free  rein  to 
one's  imagination  to  hold  that  her  act  amounted  to  willful 
misconduct  within  the  meaning  or  contemplation  of  the  com- 
pensation act. 
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Our  conclusion  is  that  the  findings  upon  which  the  award 
was  planted  are  supported  by  the  proofs,  and  accordingly 
the  award  is  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  November  8,  1917. 


[Orim.  No.  387.    Third  Appellate  Diatrict. — September  11,  1917.] 

THE   PEOPLE,   Respondent,   v.   H.   STANLEY   CRANE, 

Appellant. 

GkiiiiNAL  Law — Embezzlement — Sufficiency  of  Bvidencb — Appeal. — 
In  a  proeecution  for  the  crime  of  embezzlement,  where  the  evidence 
is  snch  as  to  amply  support  the  verdict,  the  verdict  will  not  be  dis^ 
tnrbed  on  appeal,  although  the  evidence  is  such  tliat  it  might  prop- 
erly be  held  sufficient  to  sustain  a  verdict  of  Isurcenj. 

Id. — MlSAPPEOPEIATIOlf^  OF  FUNM  OF  WARDS — TiMB  OF  FORMINO  INTENT 

— Evidence. — In  a  prosecution  for  embezzlement,  the  defendant  was 
properly  found  guilty  of  embezzlement  instead  of  larceny,  where 
it  was  shown  that  he,  while  acting  as  a  guardian  of  certain  minors, 
induced  their  mother  to  become  their  guardian  upon  the  represen- 
tation that  he  could  loan  the  money  of  the  wards  at  a  higher  rate 
of  interest  if  someone  else  was  appointed,  and  that  she  upon  her 
appointment  redelivered  the  money  to  him,  and  that  he  deposited 
it  in  a  bank  in  his  wife's  name,  and  subsequently  drew  checks  thereon 
reducing  the  deposit  to  a  smaU  amount,  since  the  jury  was  justified 
in  concluding  that  the  intent  to  appropriate  the  money  was  not 
formed  until  after  it  was  received. 

Id. — Embezzlement  of  Money — Receipt  of  Bank  Draft— Evidence — 
Lack  of  Variance. — ^In  such  a  prosecution,  evidence  that  the  de- 
fendant received  a  draft  from  a  guardian  for  the  purpose  of  loaning 
the  proceeds  of  the  draft,  that  he  de]>08ite«i  it  in  an  account  in  his 
wife's  name  on  which  both  he  and  his  wife  were  authorized  to  draw 
checks,  and  that  checks  were  drawn  gainst  the  account,  warranted 
a  conviction  for  the  embezzlement  of  the  money,  as  charged,  instead 
of  the  draft. 

Id. — ^Venue  of  Crime— Bufficienot  of  Evidence. — In  such  a  prosecu- 
tion the  jury  was  justified  in  finding  that  the  embezzlement  of  the 
money  was  committed  in  the  county  where  the  draft  was  deposited, 
notwithstanding  it  was  delivered  to  defendant  in  another  county. 
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Id. — Demand  and  Refusal— Evidentiary  Matteb.— A  demand  for  the 
return  of  property  or  monej  intrusted  to  a  bailee  or  trustee,  fol- 
lowed hj  a  refusal  to  return  the  property  or  money,  is  not  of  itself 
an  element  of  the  crime  of  embezzlement  but  is  merely  evidence 
thereof,  and  where  there  is  other  proof  of  the  felonious  conversion 
of  the  money  or  property,  a  demand  and  refusal  are  not  essential 
elements  of  the  crime. 

Id. — Peoop  of  Time  of  Commission  of  Offense. — In  a  prosecution  for 
embezzlement,  it  is  sufficient  to  show  that  the  crime  was  committed 
within  the  statutory  period  within  which  an  indictment  or  informa- 
tion for  such  offense  may  be  found  or  filed,  without  proving  the 
precise  time  at  which  the  crime  was  committed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County,  and  from  an  order  denying  a  new  triaL 
John  Hancock,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Walter  P.  Lynch,  for  Appellant, 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones, 
Deputy  Attorney-General,  for  Respondent. 

HABT,  J. — ^Appellant  was  convicted,  in  the  superior  court 
of  San  Joaquin  County,  of  the  crime  of  embezzlement  and 
was  sentenced  to  ten  years'  imprisonment  in  the  state  prison. 
He  appeals  from  the  judgment  and  from  an  order  denying 
his  motion  for  a  new  trial. 

The  information  charged  that,  on  or  about  the  seventeenth 
day  of  November,  1917,  defendant,  as  the  agent,  servant,  and 
employee  of  one  Harold  King,  embezzled  the  amount  of 
$569.50,  the  property  of  said  Harold  King. 

On  May  4,  1914,  one  John  King  died  in  San  Joaquin 
County,  leaving  an  estate  therein  and  leaving  surviving  him 
a  widow,  Matilda  King,  and  six  children,  three  by  his  said 
widow  and  three  by  a  former  wife,  the  sister  of  said  Matilda. 
Of  these  children,  four  were  minors,  their  names  being,  re- 
spectively, Harold  W.,  a  son  by  the  first  wife,  and  Edna  V., 
Edward  L.,  and  Enid  King,  issue  of  the  second  marriage. 

On  June  1,  1914,  defendant  was  appointed  administrator 
of  the  estate  of  John  King,  deceased,  and,  on  February  24, 
1!U5,  he  was  appointed  guardian  of  said  minor  children. 
He  filed  an  account  of  his  guardianship  on  October  23,  1915, 
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which  showed  a  balance  in  his  hands,  to  the  credit  of  said 
minors,  of  $1,494.97.  Said  account  was  settled  on  November 
15,  1915,  and  the  resignation  of  the  defendant  as  guardian 
was  accepted.  On  the  following  day  Matilda  King  was  ap- 
pointed guardian  of  said  minors  and,  on  November  17, 
receipted  to  appellant  for  said  sum  of  $1,494.97. 

On  September  10,  1915,  defendant  wrote  a  letter  to  Miss 
Ethel  L.  King,  a  daughter  of  John  King,  by  his  first  mar- 
riage, who  was  a  school-teacher  at  Los  Banos,  stating  that 
he  would  call  upon  her  shortly  and  talk  over  the  guardian- 
ship matter  with  her.  Pursuant  to  said  letter  he  called  upon 
said  Ethel  in  the  latter  part  of  September.  She  testified 
that  the  following  conversation  occurred  between  them:  De- 
fendant told  her  that  he  had  seen  her  aunt  [who  was  also 
her  stepmother] ,  Matilda  King,  at  Salinas,  where  she  was  re- 
siding. '*Mr.  Crane  wanted  to  lend  the  money  out  at  eight 
per  cent,  and  I  told  him  I  didn't  want  it  loaned  out  at  eight 
per  cent,  you  couldn't  gel  good  security  at  eight  per  centj 
and  he  said  he  knew  a  place  where  he  could  get  good  security, 
and  I  still  objected,  and  he  said  that,  well,  to  make  it  doubly 
secure,  he  knew  that  the  security  he  could  get  was  good 
enough,  but,  to  make  it  doubly  secure,  he  would  give  his 
note  too.  And  he  led  me  to  believe  that  he  was  still  acting 
as  the  guardian  of  the  estate,  although  it  was  going  to  be 
transferred  over  to  my  aunt;  and  I  asked  him  why  he 
couldn't  do  that  without  transferring  the  guardianship  over 
to  my  aunt,  and  he  said  that  he  could  not  do  it — he  could 
do  it  as  my  aunt's  attorney,  but  he  could  not  do  it  while  he 
was  guardian  of  the  estate.  ...  He  told  me  to  write  and 
advise  my  aunt  to  become  the  guardian  of  the  estate  so  that 
he  could  act  as  her  attorney  and  lend  this  money  out  to  some- 
one else.  I  wrote  her  and  told  her  that  Mr.  Crane  had  done 
our  business  before,  and  that  it  was  all  right  to  let  him  go 
on  and  tend  to  the  business  the  way  he  wanted  to,  as  he  was 
guardian — he  told  me  he  was  guardian  now,  and  he  ought 
to  be  able  to  look  after  the  interests  of  the  children  as  he 
thought  best  while  he  was  guardian,  and  if  we  didn't  do  it 
the  way  he  wanted  to  he  would  turn  the  money  over  to  the 
courts,  and  they  would  get  practically  all  of  it,  .  .  .  the 
lawyers  would  get  it  all.  Q.  Did  Mr.  Crane  at  any  time 
say  anything  at  all  about  him  borrowing  the  money  himself? 
A.  No,  he  did  not.    lie  was  always  going  to  borrow  it  for 
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someone  else.  He  was  merely  going  to  give  Iris  note  as 
double  security/* 

On  September  27,  1915,  defendant  wrote  Mrs.  Matilda 
King,  at  Salinas,  stating  that  he  had  called  on  Ethel  King 
and  had  suggested  ''by  reason  of  the  fact  that  you  could  put 
out  the  money  belonging  to  the  four  minor  children  at  eight 
per  cent  interest,  that  it  would  be  better  to  have  you  ap- 
pointed guardian  at  Salinas  and  then  I  could  attend  to  all 
the  other  matters  for  you  thereafter.  I  told  Miss  Ethel  that 
I  would  have  you  appointed  guardian  without  any  expense 
to  you  in  the  matter.  After  going  over  the  matter  fully 
with  Miss  Ethel,  she  agreed  with  me  that  it  would  be  to  the 
advantage  of  the  four  minors  to  have  you  appointed  guardian 
and  she  said  that  she  would  write  you  on  Tuesday  and  advise 
you  to  act  in  this  matter  according  to  my  advice."  He  sug- 
gested that  he  would  go  to  Salinas  the  following  week  with 
the  necessary  papers. 

Other  letters  from  defendant  to  Ethel  King  were  intro- 
duced in  evidence,  in  one  of  which  appears  the  sentence: 
**I  received  a  card  from  Mrs.  King  a  few  days  ago  saying 
that  she  would  write  me  as  soon  as  she  had  heard  from  you 
and  had  received  your  advice,"  and,  on  November  4,  1915, 
he  wrote  that  he  was  going  to  Salinas  ''next  Tuesday,  at 
which  time  I  will  have  Mrs.  King  appointed  guardian." 

Mrs.  Matilda  King  testified  that  defendant  called  upon  her 
in  Salinas  twice,  once  in  the  latter  part  of  September  and 
again  on  November  10,  1915.  As  to  the  conversation  oc* 
curring  at  the  first  visit,  Mrs.  King  testified:  "He  told  me 
that  he  wanted  to  appoint  me  guardian  over  the  children, 
and  I  asked  him  why,  and  he  said  that  to  loan  out  the  money, 
as  him  being  a  lawyer  he  couldn't  loan  it  out;  I  asked  him 
why  that  was;  because,  he  said,  he  was  a  lawyer,  because  he 
was  the  guardian  over  them,  that  he  could  not  loan  it  out. 
.  .  .  He  said  he  could  loan  it  out  for  eight  per  cent,  while 
the  bank  was  only  paying  four.  .  •  .  He  said  it  was  lying  idle 
in  the  bank,  wasn't  bringing  any  interest  in  at  all.  ...  I 
thought  it  was  a  good  idea,  because  it  would  be  earning  more 
for  the  children,  as  he  said  he  could  loan  it  out  at  eight  per 
cent." 

As  to  what  transpired  on  November  10th,  Mrs.  King  said 
that  she  gave  defendant  six  hundred  dollars  of  her  own 
money  to  be  by  him  loaned  at  eight  per  cent.    Defendant 
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handed  Mrs.  King  a  draft,  dated  November  9,  1915,  for 
(1,494.97,  the  amount  shown  to  be  due  from  him  to  the 
minors.  This  draft  was  drawn  by  the  San  Joaquin  Valley 
Bank,  of  Stockton,  on  the  Wells-Fargo  Nevada  National 
Bank,  of  San  Francisco.  Mrs.  Eang  indorsed  it  and  imme- 
diately returned  it  to  the  defendant,  whose  indorsement  also 
appears  upon  it  under  that  uf  Mrs.  King.  The  testimony  of 
the  cashier  of  the  Commercial  and  Savings  Bank  of  Stockton 
was  that  the  draft  was  deposited  in  that  bank  on  November 
16th,  to  the  credit  of  the  account  of  the  wife  of  defendant, 
but  that  the  account  was  so  arranged  that  either  the  defend- 
ant or  his  wife  could  check  against  it.  The  cashier  further 
testified  that  immediately  before  and  at  the  time  the  deposit 
was  made  as  indicated  there  was  an  overdraft  in  the  ac- 
count of  the  Cranes  of  $451.77;  that  said  overdraft  was 
credited  from  the  draft  deposited  by  Crane,  leaving  in  the 
account  the  sum  of  $1,043 ;  that  this  amount,  through  check- 
ing against  it,  was,  on  the  following  day — November  16, 
1915 — reduced  to  the  sum  of  $820;  that,  from  time  to  time 
thereafter  until  the  eighteenth  day  of  December,  1915,  the 
account,  with  small  deposits  added  thereto  at  different  times, 
was  so  drawn  upon  that,  on  the  date  last  mentioned,  there 
remained  in  the  account  the  sum  of  $38.74  only.  A  perfora- 
tion in  the  draft  shows  that  it  was  paid  on  March  18th. 
Mrs.  King  testified  that  defendant  delivered  to  her  four 
promissory  notes,  each  signed  by  him,  dated  November  17, 
1915,  and  made  payable  to  the  order  of  Matilda  King,  with 
interest  at  eight  per  cent  per  annum.  The  first  of  said 
promissory  notes  was  for  the  sum  of  $569.50  (the  amount 
charged  in  the  information  to  have  been  embezzled  from 
Harold  King)  and  was  payable  on  April  2,  1919.  Each  of 
the  remaining  notes  was  for  the  sum  of  $344.50,  being  pay- 
able, respectively,  in  1921,  1926,  and  1929.  Mrs.  King  tes- 
tified that  Harold  would  become  of  age  on  April  2,  1919,  the 
date  of  the  maturity  of  the  first  note,  and  that  the  other 
three  minors  would  become  of  age,  respectively,  at  the  dates 
when  the  remaining  notes  would  mature.  Asked  concerning 
the  conversation  between  herself  and  defendant  on  his  second 
visit  to  her,  Mrs.  King  said:  **IIe  was  going  to  loan  the 
money  out  at  eight  per  cent  for  the  cliildren,  and  he  asked 
me  if  I  had  any  to  loan  out.  Q,  How  did  he  come  to  give 
the  notes,  how  did  that  happen  t    A.  He  said  he  would  give 
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me  his  personal  notes  for  the  money.  Q.  Now,  did  he  say 
he  was  borrowing  this  himself,  or  going  to  take  it  from  you 
to  loan  to  somebody  else?  A.  He  said  he  was  going  to  loan 
it  out;  he  didn't  say  he  was  borrowing  it  for  himself;  that 
he  would  loan  it  out  at  eight  per  cent." 

There  is  some  conflict  in  the  record  regarding  the  precise 
time  at  which  the  second  conversation  above  referred  to  and 
the  delivery  of  said  instruments  occurred.  While  Mrs.  King 
testified  that  the  date  was  November  10th,  her  receipt  to  de- 
fendant is  dated  November  17th,  and  the  notary  public, 
before  whom  she  acknowledged  her  signature  thereto  and 
before  whom  she  took  the  oath  of  office  as  guardian,  testified 
that  November  17th  was  the  date  upon  which  he  took  her 
acknowledgments,  though  the  oath  of  office  contained  the 
certificate  that  it  was  ''Subscribed  and  sworn  to  before  me, 
this  sixteenth  day  of  November,  1915."  The  notary  also 
said  that  Mr.  Crane  was  present  with  Mrs.  King  on  November 
17th,  when  she  acknowledged  said  instruments.  Mrs.  King 
stated  that  she  noticed  the  notes  were  ''dated  ahead."  The 
testimony  of  the  defendant,  given  upon  the  examination  of 
the  case  before  a  magistrate,  was  that  he  delivered  the  draft 
and  the  promissory  notes  to  Mrs.  King  on  November  17th 
and  that  the  conversation  testified  to  by  her  was  held  on  the 
same  day.  As  seen,  the  draft  was  deposited  in  the  bank  at 
Stockton  on  November  16th.  However,  as  no  point  is  made 
as  to  any  discrepancy  in  the  dates,  we  will  make  no  attempt 
to  reconcile  them. 

A  reversal  is  urged  on  these  several  grounds:  1.  That  the 
evidence  shows  that  the  crime,  if  any  at  all  was  committed, 
is  larceny  and  not  embezzlement;  2.  That  there  was  and  is 
a  variance  between  the  allegations  of  the  information  and  the 
proof,  in  that,  if  the  crime  of  which  the  defendant  was  con- 
victed was  committed  at  all,  the  evidence  discloses  that  it  was 
the  embezzlement  of  a  draft  and  not  of  money,  as  charged; 
3.  That  the  crime  charged,  if  committed,  was  committed  in 
Monterey  and  not  in  San  Joaquin  County,  hence  the  court 
below  was  without  jurisdiction  to  try  the  accused;  4.  That 
the  crime  of  embezzlement  is  not  consummated  until  a  de- 
mand for  a  return  of  the  property  or  money  is  made  upon 
the  bailee  or  trustee,  and  that  the  evidence  fails  to  show  that 
any  such  demand  was  made ;  5.  I'hat  the  evidence  shows  that, 
the  defendant  having  given  Mrs.  King  his  promissory  notesi 
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for  the  money,  the  relation  of  debtor  and  creditor  was  thus 
created  between  the  parties  as  to  said  money,  and  that  there- 
fore there  can  be  no  embezzlement  by  the  mere  failure  or 
refusal  by  the  defendant  to  pay  said  notes  or  repay  said 
money ;  6.  That  the  failure  to  prove  the  precise  time  at  which 
the  alleged  embezzlement  occurred  is  fatal  to  the  verdict  and 
judgment. 

The  information  is  based  on  section  506  of  the  Penal  Code, 
which  is  as  follows:  ''Every  trustee,  banker,  merchant, 
broker,  attorney,  agent,  assignee  in  trust,  executor,  admin- 
istrator, or  collector,  or  person  otherwise  intrusted  with  or 
having  in  his  control  property  for  the  use  of  any  other  per- 
son, who  fraudulently  appropriates  it  to  any  use  or  purpose 
not  in  the  due  and  lawful  execution  of  his  trust,  or  secretes 
it  with  a  fraudulent  intent  to  appropriate  it  to  such  use  or 
purpose,  ...  is  guilty  of  embezzlement." 

1.  As  to  the  first  of  the  above-enumerated  propositions  for 
which  a  reversal  is  urged,  the  theory  of  the  defendant  is  that 
if  any  crime  was  committed  by  him  in  the  transaction  from 
which  this  prosecution  arises,  it  is  larceny  by  trick  and  de- 
vice, and  the  argument,  in  effect,  is :  That,  if  the  defendant 
conceived  a  corrupt  motive  and  purpose  in  the  transaction, 
it  must  have  been  before  he  finally  obtained  possession  of 
the  money  under  the  circumstances  above  indicated,  and  that 
his  resignation  as  guardian  of  the  minor  children,  his  sug- 
gestion and  procurement  of  the  appointment  of  Mrs.  King 
to  that  office  and  thereupon  his  turning  of  the  money  over  to 
her,  followed  by  his  insistence  that  she  redeliver  the  money 
to  him  upon  the  pretext  or  representation  that  he  could  and 
would  let  it  out  at  a  high  rate  of  interest,  and  the  giving  of 
his  notes  for  the  money,  tended  to  disclose,  if  any  crime  at 
all,  larceny  by  trick  and  device. 

It  may  be  conceded  that  the  evidence  is  such  that  a  verdict 
convicting  the  defendant  of  grand  larceny  might  legally  be 
sustained.  In  other  w^ords,  it  might  well  and  justly  be  in- 
ferred from  the  evidence  that  the  means  resorted  to  by  the 
defendant  to  secure  a  redelivery  to  him  of  possession  of  the 
money  constituted  a  scheme  through  which  a  previously  con- 
ceived intent  to  steal  the  money  might  the  more  readily  be 
executed.  But  the  evidence  is  not  so  conclusive  upon  that 
proposition  as  to  compel  no  other  conclusion,  or  to  force  the 
conclusion  that,  from  the  very  beginning  of  the  transaction 
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from  which  this  prosecution  directly  ensues,  the  defendant 
formed  or  had  formed  the  intent  feloniously  to  steal  or  ap- 
propriate the  money  to  his  own  private  or  personal  use  or 
purposes.  The  evidence,  so  far  as  the  intent  of  the  defend- 
ant was  concerned,  or  as  to  when,  if  at  all,  the  felonious 
intent  was  by  him  formed  to  appropriate  the  money  to  his 
own  use,  is  necessarily  circumstantial,  and,  under  it,  the  jury 
could  justly  and  consistently  have  arrived  at  either  one  of 
two  conclusions,  viz. :  1.  That  the  defendant  had,  by  trick  and 
device,  obtained  possession  of  the  money  with  the  intent  to 
appropriate  it  to  his  own  personal  use,  which  would  constitute 
his  crime  that  of  larceny ;  or,  2.  That  he  had  no  such  intent 
when  first  he  obtained  redelivery  of  the  possession  of  the 
money  to  misappropriate  it  or  divert  it  from  the  purpose  for 
which  it  was  so  transferred  to  his  possession,  but  that,  having 
obtained  such  possession  for  a  specific  purpose,  which  was 
to  be  for  the  benefit  of  the  owner,  he  unlawfully  and  contrary 
to  the  terms  of  his  trust  himself  used  the  money  or  diverted 
its  use  to  his  private  purposes.  The  court,  in  language  of 
singular  perspicacity,  explained  to  the  jury  the  essential  ele- 
ments of  the  crime  of  embezzlement,  as  defined  by  section  503 
of  the  Penal  Code,  and  further  instructed  them  that  the  evi- 
dence should  be  such  as  to  show  beyond  a  reasonable  doubt 
that  all  those  elements  were  present  in  the  act  of  the  defend- 
ant in  the  handling  of  the  money,  otherwise  their  verdict 
should  be  one  of  acquittal.  Thus,  it  is  manifest,  the  issue 
whether  the  act  and  the  intent  of  the  defendant  as  shown  by 
the  evidence  did  or  did  not  constitute  the  crime  of  embezzle- 
ment was  squarely  put  up  to  the  jury,  and  their  verdict  of 
guilty  of  embezzlement  as  charged  necessarily  implies  that 
the  jury  concluded,  after  a  consideration  of  the  evidence  by 
the  light  of  the  instructions,  that  the  evidence  disclosed  the 
commission  of  the  crime  of  embezzlement  and  not  that  of 
larceny.  As  is  well  suggested  by  the  attorney-general,  there 
may  be  a  number  of  implied  findings  embraced  within  the  gen- 
eral finding  of  guilty  of  the  crime  as  charged,  and  in  this 
case,  in  which  there  were  no  special  findings  made,  one  of 
the  findings  necessarily  implied  is  that  the  defendant  did  not 
intend  to  steal  the  draft,  or  its  equivalent  in  money,  at  or 
before  the  time  he  received  it,  but  that  his  intention  to  em- 
bezzle it,  or  appropriate  it  to  his  own  private  use,  was  con- 
ceived and  became  existent  after  he  received  the  possession  of 
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it.  As  in  effect  above  declared,  the  fact  as  to  the  precise 
point  of  time  at  which  the  defendant  conceived  or  formed  the 
intention  to  take  the  money  and  use  it  for  his  own  purposes, 
was  one  of  the  essential  issues  submitted  to  the  jury,  and  the 
finding  of  that  fact  is  necessarily  comprehended  within  the 
general  finding  of  guilty  as  charged. 

The  case  of  the  People  v.  Lewis,  141  Cal.  543,  [75  Pac 
189],  is  interesting  in  connection  with  the  question  of  the 
effect  of  a  general  verdict  in  a  criminal  case  in  which,  as  here, 
either  one  of  two  inconsistent  conclusions  upon  some  vital 
fact  might  with  perfect  legal  propriety  be  arrived  at  and 
sustained.  In  that  case,  the  defendant  was  charged  with 
and  convicted  in  the  superior  court  of  Alameda  County  of 
the  crime  of  taking  away  a  female  under  the  age  of  eighteen 
years  from  her  father,  without  his  consent,  for  the  purpose 
of  prostitution.  (Pen.  Code,  sec.  267.)  Her  father  lived  in 
San  Benito  County,  from  where  the  defendant  took  the  girl 
to  Alameda  County,  in  which  the  venue  of  the  crime  charged 
was  laid  in  the  information.  The  principal  point  in  the  case 
involved  the  challenging  of  the  jurisdiction  of  the  superior 
court  of  Alameda  County  to  try  the  case.  In  support  of  that 
point,  it  was  claimed  that  the  evidence  showed  that,  if  the 
defendant  committed  the  offense,  it  was  committed  entirely 
in  San  Benito  County,  and  that  therefore  the  superior  court 
of  Alameda  County  had  no  legal  authority  to  try  the  case. 
Although  the  supreme  court  held  that  the  offense  defined  by 
said  section  267  is  complete  when  there  is  a  taking  for  the 
purpose  of  prostitution,  and  that  the  actual  placing  of  such 
female  in  a  house  of  prostitution  is  not  by  the  statute  made 
an  essential  element  of  the  crime,  the  point  as  to  jurisdiction 
was  not  sustained,  the  court  saying  that  if  the  evidence  was 
such  as  to  compel  the  conclusion  that  the  defendant  took  the 
girl  from  her  father  in  San  Benito  County,  with  the  intent 
to  use  her  for  the  purposes  of  prostitution,  it  would  then  be 
necessary  to  hold  that  the  offense  was  wholly  committed  in 
said  county,  and  that  no  crime  within  the  venue  of  the  su- 
perior court  of  Alameda  County  would  be  shown,  but  that 
the  evidence  was  such  as  to  sustain  the  finding  of  the  jury 
*'to  the  effect  that  at  the  time  the  girl  was  given  into  the 
charge  of  defendant  by  her  father  there  was  no  intent  on 
defendant's  part  to  use  her  for  purposes  of  prostitution,  and 
that  such  intent  was  not  conceived  by  him  until  some  time 
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after  their  arrival  in  Alameda  County,  while  the  girl  waa 
still  in  his  actual  charge,  committed  thereto  by  the  father  for 
a  proper  purpose."  So  in  this  case,  if  the  evidence  com- 
pelled the  conclusion  that  the  crime  of  larceny  and  not  that 
of  embezzlement  had  been  committed,  a  much  different  situa* 
tion  would  confront  us,  but,  as  shown,  and  as  is  plainly  true, 
the  evidence  is  such  as  amply  to  support  the  verdict  as  found 
and  at  the  same  time  is  such  that  it  might  perhaps  properly 
be  held  sufl5cient  to  sustain  a  verdict  of  guilty  of  larceny 
had  such  a  result  been  reached  by  the  jury. 

2.  The  claim  that  there  is  a  further  variance  between  the 
information  and  the  proof  in  that  the  information  charges 
the  embezzlement  of  money  and  the  evidence  shows  that  the 
defendant  did  not  receive  money,  but  a  bank  draft,  cannot 
be  sustained.  It  is  true  that  the  defendant  in  the  first  in- 
stance received  a  draft  for  the  money  in  Monterey  County, 
but  it  is  also  true,  as  has  been  seen,  that  he  deposited  the 
draft  in  the  name  of  his  wife  in  a  bank  at  Stockton  imme- 
diately after  he  had  received  it,  and  thus  it  became  a  part 
of  his  account  in  said  bank,  available  for  his  and  his  wife's 
purposes.  In  substantial  effect,  it  became  cash  or  money  the 
moment  he  deposited  the  draft  in  his  wife's  name,  for  it  was 
kept  there  subject  to  be  paid  out  on  the  checks  of  either  him- 
self or  his  wife. 

In  the  case  of  the  People  v.  WhaXen,  154  Cal.  472,  [98  Pac. 
194],  where  the  defendant  had  been  convicted  of  obtaining 
money  by  false  pretenses  and  where  it  was  made  to  appear 
that  the  prosecuting  witness  had  given  the  defendant  a  check 
for  a  certain  sum  of  money,  a  similar  point  was  urged,  and 
the  court  said:  *'It  may  be  conceded  that  if  nothing  more 
had  been  shown  than  the  giving  of  the  check,  it  would  not 
prove  the  charge  of  having  obtained  the  money,  but  we  think 
the  jury  were  fairly  justified  in  concluding  from  the  entire 
evidence  that  the  check  thus  given  was  cashed  by  the  defend- 
ant and  the  money  obtained  thereon.  .  .  .  There  was  nothing 
disclosed  by  the  evidence  to  indicate  that  the  defendant  ex- 
perienced any  difficulty  or  delay  in  obtaining  payment  of  the 
check.  The  facts  concerning  the  payment  of  the  money  were 
all  elicited  upon  the  examination  in  chief  of  the  two  wit- 
nesses. There  was  no  crass-examination  on  that  subject,  nor 
any  attempt,  at  any  stape  of  the  case,  to  show  that  the  check 
had  not  been  paid  in  the  usual  course  of  business." 
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In  this  case,  the  testimony  of  the  bank  cashier  discloses 
that  the  defendant  and  his  wife,  after  the  draft  was  de- 
posited in  the  latter 's  name  by  the  former,  checked  against 
their  account,  of  which  the  draft  had  been  made  a  part,  until 
said  account  was  reduced  to  the  sum  of  $38.74.  That  the 
draft  was  in  fact  turned  into  cash  and  the  cash  used  by  the 
defendant  for  his  own  private  purposes,  it  seems  to  us  the 
evidence  unquestionably  shows. 

3.  The  jury  were  justified  by  the  evidence  in  finding  that 
if  embezzlement  of  the  money  was  committed  by  the  defend- 
ant, such  crime  was  committed  in  San  Joaquin  and  not  in 
Monterey  County,  as  the  defendant  contends.  Without  con- 
sidering whether,  in  any  event,  the  venue  of  the  alleged 
crime  was  in  San  Joaquin  County  by  virtue  of  the  provision 
of  section  781  of  the  Penal  Code,  providing  that  ''when  a 
public  ofifense  is  committed  in  part  in  one  county  and  in  part 
in  another,  or  the  acts  or  effects  thereof  constituting  or 
requisite  to  the  consummation  of  the  offense  occur  in  two  or 
more  counties,  the  jurisdiction  is  in  either  county,''  a  con- 
clusive reply  to  the  contention  is  that,  as  has  been  shown, 
the  undisputed  and,  indeed,  the  indisputable,  evidence  dis- 
closes that  the  act  of  depositing  the  draft  in  the  bank  in  the 
name  of  the  wife  of  the  defendant  by  the  latter  occurred  in 
the  city  of  Stockton,  in  San  Joaquin  County,  and  that,  from 
this  circumstance,  the  jury  were  justly  warranted  in  conclud- 
ing that  the  intent  thus  to  misappropriate  the  money  was 
formed  in  San  Joaquin  County.  As  is  obviously  true,  no  one 
can  look  into  the  human  mind  and  interpret  its  operations. 
and,  quite  obviously,  the  intent  with  which  an  act  is  done  or 
the  time  at  which  such  intent  is  conceived  and  formed  can  be 
learned  only  from  external  circumstances  so  connected  with 
the  act  itself  as  to  afford  reasonable  ground  for  a  reasonably 
definite  inference  as  to  the  nature  of  the  intent,  if  any  ac- 
companied the  act,  and  as  to  the  time,  approximately,  that 
such  intent  took  on  a  definite  form  in  the  mind  of  the  person 
committing  the  act.  The  intent  may  be  formed,  practically, 
concurrently  with  the  commission  of  the  act.  In  this  case, 
there  is  no  particular  circumstance,  except  the  fact  of  securing 
possession  of  the  draft  under  the  circumstances  above  shown, 
tending  to  indicate  that  the  defendant,  when  he  received  the 
draft  in  Monterey  County,  intended  to  handle  the  money 
available  on  the  draft  in  a  dishonest  way,  or  that  his  intcn- 
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tion  with  respect  to  the  transaction  was  then  corrupt  or  dis- 
honest. On  the  other  hand,  the  act  of  depositing  the  draft 
in  the  bank  at  Stockton  in  such  manner  as  to  facilitate  the 
withdrawal  of  the  money  thereon  by  his  wife  and  himself 
docs,  as  stated,  constitute  a  circumstance  tending  to  disclose 
that  he  formed  the  criminal  intent  with  respect  to  the  draft 
or  money  in  San  Joaquin  County.  Of  course,  these  observa- 
tions are  not  to  be  understood  as  implying  a  negative  of  the 
proposition,  above  stated,  that  the  evidence,  taken  in  its 
entirety,  might  be  held  to  be  sufficient  to  sustain  a  verdict 
of  grand  larceny  in  this  case,  if  such  a  verdict  had  been 
returned. 

4.  The  contention  that  no  embezzlement  of  the  money  could 
take  place  without  a  demand  by  the  owner  for  its  return 
having  been  previously  made  upon  the  defendant  is  untenable. 
A  demand  for  the  return  of  property  or  money  intrusted 
to  a  bailee  or  trustee,  followed  by  a  refusal  to  return  the 
property  or  money,  is  not  itself  an  element  of  the  crime  of 
embezzlement,  but  constitutes  mere  evidence  of  embezzlement. 
It  is  true  that  a  demand,  followed  by  a  refusal,  is  sometimes 
indispensable  evidence  of  embezzlement,  but  it  is  the  fraudu- 
lent and  felonious  conversion  of  the  money  or  other  property 
that  constitutes  the  offense,  and  that  may  often  be  proved 
without  a  demand.  {People  v.  BicUeman,  104  Cal.  608,  [38 
Pac.  502]  ;  People  v.  Royce,  106  Cal.  173,  [37  Pac.  630,  39 
Pac.  524] ;  People  v.  Gordon,  133  Cal.  328,  [85  Am.  St.  Rep. 
174,  65  Pac.  746] ;  People  v.  Ward,  134  Cal.  301,  304,  [66 
Pac.  372] ;  People  v.  Goodrich,  142  Cal.  216,  220,  [75  Pac. 
796]  ;  People  v.  Fisher,  16  Cal.  App.  271,  275,  [116  Pac.  688] ; 
Wharton's  Criminal  Law,  sec.  1030.) 

The  cases — particularly  those  cited  from  our  own  supreme 
court— do  not,  as  we  understand  them,  hold  that  a  demand 
for  a  return  of  the  money  or  property,  followed  by  a  refusal 
to  return  it,  is  an  essential  prerequisite  to  the  consummation 
of  the  crime  of  embezzlement.  In  the  case  of  People  v.  Tom- 
linson,  66  Cal.  344,  cited  here  by  the  defendant,  it  appeared 
that  a  party  having  no  interest  whatever  in  the  money  in- 
trusted to  the  defendant,  and  of  the  embezzlement  of  which 
the  accused  was  convicted,  made  a  demand  on  the  latter  to 
return  the  money  to  its  owner.  The  court  very  properly 
held,  not  that  a  demand  by  the  owner  upon  the  defendant 
to  return  the  money  and  a  refusal  by  the  latter  to  return. 
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it  constituted  essential  acts  in  the  eompletion  of  the  offense 
of  embezzlement,  but  that  the  demand  made  in  that  case 
and  upon  which  the  prosecution  relied  to  prove  the  felonious 
conversion  was  not  made  by  a  party  to  whom  the  money 
belonged,  nor  by  the  evidence  shown  to  have  been  upon  his 
'authority  or  for  him.  The  other  California  cases  cited  by 
the  defendant  are :  People  v.  Wyman,  102  Cal.  556,  [36  Pac. 
932] ;  People  v.  Royce,  106  Cal.  177,  [37  Pac.  630,  39  Pac. 
524];  People  v.  Page,  116  Cal.  396,  [48  Pac.  326].  These 
cases  hold,  as  the  cases  first  above  referred  to  declare,  that 
the  fact  of  demand  and  refusal  is  only  an  evidentiary  mat- 
ter and  constitutes  mere  proof  of  the  unlawful  and  felonious 
conversion,  and  in  some  cases  may,  as  before  stated,  be  indis- 
pensably necessary  to  the  proof  of  the  crime,  but  none  of  them 
holds  that  where,  as  in  this  case,  there  is  other  proof  than 
that  of  demand  and  refusal  sufficient  to  establish  the  felonious 
conversion  of  the  money  or  other  property  intrusted  to  the 
defendant,  it  is  essential  to  the  consummation  and  establish- 
ment of  the  crime  to  show  that  there  had  been  a  demand 
made  upon  the  defendant  by  the  owner  of  the  money  or  prop- 
erty for  a  return  thereof  and  a  refusal  by  the  defendant  to 
comply  with  such  demand. 

5.  The  objection  that  the  conviction  cannot  be  upheld  be- 
cause the  precise  time  at  which  the  alleged  embezzlement  was 
committed  was  not  proved  is  without  legal  force.  The  evi- 
dence shows  that  the  alleged  crime  was  committed  within 
three  years  before  the  filing  of  the  information,  which  is  the 
statutory  period  within  which  an  indictment  or  information 
charging  an  offense  of  the  character  of  the  one  charged  here 
may  be  found  or  filed  (Pen.  Code,  sec.  800),  and  it  was  suffi- 
cient to  show  that  the  crime  was  committed  at  any  time 
within  the  period  of  limitation  as  prescribed  by  the  section 
named. 

6.  The  last  point  urged  is,  as  above  shown,  that,  as  to  the 
money  alleged  to  have  been  embezzled,  the  relation  of  debtor 
and  creditor  subsisted  between  the  defendant  and  Mrs.  King. 
This  proposition  proceeds  from  the  fact,  as  shown,  that  the 
defendant,  upon  receiving  the  draft,  executed  and  delivered 
to  Mrs.  King  his  several  promissory  notes  for  the  same,  pay- 
able at  different  times,  or  when  her  minor  children,  to  whom 
some  of  the  money  represented  by  the  draft  belonged,  arrived, 
respectively,  at  their  majority.    But  the  answer  to  the  propo- 
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sition  is  to  be  found  in  Mrs.  King's  testimony,  which  the  jury 
evidently,  and,  indeed,  presumptively,  accepted  and  believed, 
that  the  money  was  not  in  fact  loaned  to  the  defendant,  but 
was  delivered  over  and  intrusted  to  him  with  a  clear  and 
specific  understanding  or  agreement  between  them  that  the 
money  was  by  the  defendant  to  be  loaned  to  some  other  party 
at  a  high  rate  of  interest,  and  that  the  defendant's  promissory 
notes,  voluntarily  made  and  delivered  by  him,  were  to  be 
only  in  the  nature  of  evidence  of  the  good  faith  of  the  trans- 
action, or,  in  effect  as  stated  by  him,  as  security  for  the  faith- 
ful execution  of  his  trust  and  his  final  discharge  therefrom 
by  the  return  of  the  money  and  the  accumulated  interest 
upon  the  falling  due  of  said  notes.  At  no  time,  according 
to  the  testimony  of  Mrs.  King,  did  the  defendant  claim, 
represent  or  pretend  that  he  was  to  receive  the  money  for 
his  personal  use,  but,  on  the  contrary,  at  all  times  declared 
and  represented  to  Mrs.  King  that,  in  securing  the  money, 
his  only  purpose  and  sole  intention  were  to  loan  the  money 
to  some  other  party,  so  that  the  minor  children  might  derive 
some  benefit  from  it  before  they  were  entitled  to  receive  it, 
Mrs.  King,  as  seen,  further  testifying  that  upon  that  repre- 
sentation and  understanding  alone  she  turned  the  draft  over 
to  the  accused.  Thus  the  jury  were  legally  at  liberty  to  find, 
as  certainly  they  did  find,  that  the  relation  created  in  the 
transaction  between  the  defendant  and  Mrs.  King  was  of  a 
fiduciary  character — that  is,  that  the  money  was  delivered 
to  and  held  by  him  in  trust  for  the  benefit  of  Mrs.  King, 
as  the  duly  appointed  and  acting  guardian  of  the  minor  chil- 
dren of  herself  and  deceased  husband,  and  was  not  loaned 
to  the  accused  or  delivered  to  him  to  be  applied  to  his  per- 
sonal uses  and  purposes. 

After  a  most  painstaking  examination  of  the  record  and 
the  points  pressed  upon  us  for  a  reversal,  we  have  not  been 
able  to  discover  any  error  justifying  interference  with  the 
judgment  and  the  order  appealed  from,  and  they  are  accord- 
ingly affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judirment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  November  8,  1917, 
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[Ot.  No.  2148.    First  Appellate  Di8triet.--Septeinber  12,  1917.] 

JESSIE  E.  HOUTS,  Appellant,  v.  FIRST  TRUST  AND 
SAVINGS  BANK  (a  Corporation),  et  al.,  Respondents. 

FiuuD— Unbecobded  Lease  to  Wife — Mobtqageb  Without  Notice.— 
Where  a  husband  and  wife  owning  real  property  and  occupying  the 
same  as  their  family  residence  joined  in  a  deed  thereof  to  a  third 
party  upon  the  understanding  between  themselves  and  their  grantee 
that  he  would  at  once  execute  a  lease  thereof  to  the  wife  for  the 
term  of  forty  years  at  the  nominal  rental  of  one  dollar  per  annum, 
and,  apparently,  upon  the  further  understanding  that  he  would 
presently  convey  the  property  to  a  corporation,  which  was  simply 
a  name  or  mask  under  cover  of  which  the  husband  conducted  some 
portions  of  his  business,  and  such  lease  was  thereupon  executed  but 
never  recorded,  and  the  property  conveyed  to  the  corporation,  the 
grantee  receiving  no  consideration  for  either  transaction,  the  prop- 
erty became  community  property;  and  a  bank  taking  a  mortgage 
on  the  property  from  the  corporation  is  not  put  upon  notice  that 
the  wife  had  any  interest  in  the  property  adverse  to  the  husband, 
nor  is  she  required  to  be  nuide  a  party  to  a  foreclosure  action,  such 
lease  being  fraudulent  and  void  as  to  the  mortgagee. 

APPEAL  from  an  order  of  the  Superior  Court  of  Ala- 
meda County  denying  a  new  trial.    T.  W.  Harris,  Judge. 

The  f aets  are  stated  in  the  opinion  of  the  court. 

Jas.  P.  Sweeney,  for  Appellant 

Gibson  &  Woolner,  for  Respondents. 

RICHARDS,  J. — This  is  an  action  in  which  the  plaintiff 
sought  to  restrain  the  defendants  from  enforcing  a  writ  of 
assistance  for  the  eviction  of  herself  from  the  possession  of 
the  premises  involved  in  the  action. 

The  facts  of  the  case  were  these :  Prior  to  January  7,  1907, 
the  plaintiff  and  her  husband,  W.  A.  Houts,  were  the  own- 
ers of  the  premises  in  question  and  occupied  the  same  as  their 
family  residence.  On  the  above  date  they  joined  in  a  deed 
to  the  property  to  one  Edward  0  'Gara  upon  the  understand- 
ing between  themselves  and  their  grantee  that  he  would  at 
once  execute  a  lease  thereof  to  the  plaintiff  for  the  term  of 
forty  years  at  the  nominal  rental  of  one  dollar  per  annum; 
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and,  apparently,  upon  the  further  understanding  that  he 
would  presently  convey  the  property  to  a  corporation  known 
as  the  Traders'  Investment  Company.  The  said  O'Gara  im- 
mediately executed  said  lease,  delivering  the  same  to  the  plain- 
tiff, who  in  turn  gave  it  to  her  husband,  who  put  it  away  in 
his  safe  deposit  box.  This  lease  was  never  recorded.  A  few 
days  later  O'Gara  conveyed  the  property  to  the  Traders'  In- 
vestment Company.  There  was  no  consideration  moving  to 
O'Gara  for  any  of  these  transactions,  and  the  Traders'  In- 
vestment Company  was  simply  a  name  or  mask  under  cover 
of  which  said  W.  E.  Ilouts,  husband  of  the  plaintiff,  con- 
ducted some  portions  of  his  business.  Having  thus  acquired 
the  title  to  the  property,  the  Traders'  Investment  Company 
proceeded  to  mortgage  the  same  to  the  defendant,  First  Trust 
and  Savings  Bank,  for  a  loan  of  nine  thousand  five  hundred 
dollars.  This  loan  not  being  repaid  the  mortgagee  brought 
an  action  to  foreclose  its  mortgage,  to  which  action  the  said 
W.  A.  Houts  and  his  wife,  the  plaintiff  herein,  were  not  made 
parties,  and  in  due  course  of  the  proceedings  obtained  a  judg- 
ment of  foreclosure  directing  a  sale  of  the  property,  at  which 
sale  the  said  mortgagee  became  the  purchaser  thereof  for  the 
amount  of  the  judgment  debt,  and,  the  time  for  redemption 
having  expired,  received  a  deed  to  the  premises.  During  all 
of  this  time  the  said  W.  A.  Houts  and  his  wife  had  been  oc- 
cupying the  premises  as  their  residence,  but  without  disclos- 
ing to  anyone,  and  particularly  to  the  mortgagee,  the  fact  of 
the  existence  of  the  plaintiff's  lease,  up  to  the  time  when  the 
latter  sought  to  enforce  its  right  of  possession  by  the  eviction 
of  Houts  and  his  wife  from  the  property ;  whereupon  the  pres- 
ent action  was  instituted  to  restrain  the  enforcement  of  the 
writ  of  assistance  issued  in  that  behalf. 

The  trial  court  held  the  transaction  by  which  the  claims  of 
the  plaintiff  as  to  her  right  of  possession  under  said  lease 
arose  to  be  fraudulent,  and  refused  the  plaintiff  the  relief  she 
sought. 

We  are  entirely  satisfied  that  the  trial  court  committed  no 
error  in  its  ruling  in  this  regard.  Whether  W.  A.  Houts 
and  his  wife  held  the  title  to  the  property  prior  to  January  7, 
1910,  as  community  property  or  in  the  relation  of  tenants  in 
common  is  immaterial,  for  the  reason  that  when  they  joined 
in  a  deed  conveying  it  to  O'Gara  upon  the  understanding  that 
he  was  to  transfer  it  to  the  Traders'  Investment  Company — 
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which  was  simply  another  uame  for  W.  A.  Houts — ^it  then 
lost  its  former  quality  and  became  community  property,  and 
for  the  further  and  perhaps  better  reason  that  the  property 
was  the  family  dwelling  place,  and  as  such  was  in  the  pos- 
session of  W.  A.  Houts,  the  head  of  the  family ;  and  whatever 
occupancy  the  plaintiff  had  therein  it  amounted  merely  to  the 
possession  of  the  property  not  by  herself  but  by  her  husband 
to  the  eyes  of  the  outside  world.  This  being  so,  the  First 
Trust  and  Savings  Bank  when  it  took  the  mortgage  upon  the 
property  was  in  no  wise  put  upon  notice  that  the  plaintiff 
herein  had  or  asserted  any  claim  or  interest  in  the  premises 
adverse  to  the  possession  of  her  husband,  and  was  not  there- 
fore required  to  investigate  the  nature  of  her  occupancy  as 
the  wife  of  the  apparent  owner,  nor  was  the  said  mortgagee 
required  to  make  her  a  party  to  its  foreclosure  action  in  order 
that  she  might  be  bound  by  the  judgment  obtained  therein. 

In  the  present  action  the  defendant.  First  Trust  and  Sav- 
ings Bank,  pleaded  and  proved  in  detail  the  foregoing  facts, 
and  the  court  found  the  transaction  out  of  which  grew  the 
plaintiff's  asserted  lease  to  be  fraudulent  from  its  inception 
and  said  lease  to  be  void. 

A  closely  analogous  case  to  the  case  at  bar  is  that  of  Buslt 
&  Mallett  Co.  v.  Helbing,  134  Cal.  676,  [66  Pac.  967],  wherein 
the  supreme  court  held  a  similar  transaction  to  be  fraudulent 
and  void.  Upon  the  authority  of  that  case  the  judgment  and 
order  are  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 


[Civ.  No.  1876.    Second  Appellate  District. — September  12,  1917.] 

MINNIE  RHOADES,  Respondent,  v.  GEO.  LYONS  and 
FLETCHER  COLLECTION  AGENCY  (a  Corpora- 
tion).  Appellants. 

Husband  and  V^ifb — Automobile  in  Possession  of  Wife — Separate 
Property — Attachment. — An  automobile  in  possession  of  a  wife 
under  a  contract  of  conditional  sale  made  by  her  as  a  separate  prop- 
erty transaction  and  upon  which  all  payments  had  been  made  by  her 
out  of  her  own  separate  property  is  not  community  property,  and 
not  subject  to  attachment  in  an  action  against  hor  husband. 
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Id. — Conditional  Sale  —  Assignment  Without  Knowledge  or  Pur- 
chaser—  Installment  PAYinENT  —  Defaxti/t. — Where  the  vendor 
under  a  contract  of  conditional  sale  makes  a  sale  of  the  property 
and  an  assignment  of  the  contract  without  the  knowledge  of  the 
purchaser,  and  the  purchaser  mails  to  the  vendor  a  money  order  for 
the  payment  of  an  installment  note  in  time,  the  purchaser  cannot 
be  charged  with  defaulting  in  payment,  notwithstanding  the  assignee 
did  not  receive  the  payment  until  after  the  time  for  making  such 
payment  bad  expired. 

Id. — Claim  and  Delivery— Bight  to  BiaoovER— Loss  Before  Trul — 
Pleading — Supplemental  Answer. — In  an  action  in  claim  and 
delivery,  the  right  of  the  plaintiff  to  recover  depends  upon  the  exist- 
ence of  the  cause  of  action  at  the  time  of  the  commencement  of  the 
action,  and  if  the  defendant  claims  that  the  plaintiff  has  subse- 
quently lost  the  right,  such  fact  must  be  shown  by  supplemental 
answer. 

Id. — Finding  —  Negative  of  Affirmativb  Defense. — A  finding  that 
plaintiff  was  the  owner  and  entitled  to  possession  is  a  sufficient 
affirmative  finding  as  to  a  defense  that  plaintiff  had  defaulted  in 
the  payment  of  installments  due  upon  the  property  sought  to  be 
recovered  and  had  forfeited  aH  right  thereto. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Frank  G.  Finlayson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Geo.  P.  Cook,  for  Appellants. 

Charles  S.  McEelvey,  for  Respondent. 

CONREY,  P.  J. — This  is  an  action  to  recover  possession  of 
an  automobile.  Defendants  appeal  from  the  judgment.  The 
record  was  prepared  under  the  provisions  of  sections  953a  and 
953c  of  the  Code  of  Civil  Procedure.  Accordingly  we  shaU 
assume  that  counsel  have  inserted  in  their  printed  briefs  all 
those  portions  of  the  record  which  they  desire  that  we  shall 
consider. 

The  plaintiflf,  Minnie  Rhoades,  is  the  wife  of  W.  M.  Rhoades. 
Defendant  Lyons  is  a  constable  of  Los  Angeles  Township, 
in  Los  Angeles  County.  On  the  eighth  day  of  June,  1914,  an 
action  was  pending  in  the  justices'  court  of  Los  Angeles 
Township  by  Fletcher  Collection  Agency,  plaintiflf,  to  recover 
from  W.  M.  Rhoades  money  claimed  to  be  due  on  a  contract 
In  that  action  and  on  that  day,  and  pursuant  to  a  writ  of 
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attachment  against  the  property  of  W.  M.  Rhoades,  the  auto- 
mobile now  claimed  by  the  plaintiflP,  Minnie  Rhoades,  was 
seized  by  Lyons  as  constable  and  was  by  him  taken  from  her 
possession.  On  July  8,  1914,  Mrs.  Rhoades  commenced  this 
action,  which  was  tried  on  May  18,  1915.  Thereafter  the 
court  entered  judgment  awarding  possession  of  the  automobile 
to  Mrs.  Rhoades;  with  the  usual  form  of  alternative  judg- 
ment for  the  value  of  the  property  in  case  delivery  thereof 
could  not  be  had. 

As  applied  to  the  rights  of  the  parties  on  July  8,  1914,  the 
evidence  is  suflScient  to  support  the  court's  finding  that  Mrs. 
Rhoades  was  entitled  to  the  possession  of  the  automobile.  On 
June  8,  1914,  when  the  property  was  taken  by  the  constable, 
it  was  in  her  rightful  possession  under  a  contract  of  condi- 
tional sale  made  to  her  by  one  R.  C.  Haskett.  All  payments 
on  that  contract  had  been  made  by  Mrs.  Rhoades  out  of  her 
own  separate  property  and  she  had  made  the  contract  as  a 
separate  property  transaction.  Her  husband,  W.  M.  Rhoades, 
had  no  interest  in  the  automobile,  and  it  was  not  community 
property.  It  follows  that  it  was  not  subject  to  attachment  in 
the  action  against  W.  M.  Rhoades,  and  it  was  wrongfully 
taken  from  the  possession  of  Mrs.  Rhoades. 

On  July  8,  1914,  the  rights  of  Mrs.  Rhoades  under  her  con- 
tract had  not  been  impaired  in  any  degree.  To  understand 
the  situation  it  is  necessary  to  mention  some  other  facts.  The 
Haskett-Rhoades  contract  provided  for  payment  of  the  con- 
sideration in  monthly  installments,  beginning  on  March  4, 
1914,  the  date  of  the  contract,  and  ending  with  the  final  pay- 
ment due  on  December  4,  1914.  The  deferred  payments  were 
evidenced  by  promissory  notes.  Under  date  June  12,  1914, 
for  a  valuable  consideration,  Haskett  executed  a  bill  of  sale 
purporting  to  transfer  the  automobile  to  one  Herbert  T. 
Brown.  Nothing  was  stated  therein  concerning  the  Rhoades 
contract,  but  Brown  knew  the  terms  thereof  and  that  the  notes 
had  been  given.  The  contract  seems  to  have  been  delivered 
by  Haskett  to  Brown,  for  Brown  had  it  in  his  possession  the 
next  day,  but  it  does  not  appear  that  the  notes  were  delivered 
to  him.  On  June  13,  1914,  for  a  valuable  consideration. 
Brown  executed  to  Fletcher  Collection  Agency  a  written 
assignment  of  the  bill  of  sale  and  also  a  written  assignment 
of  the  contract,  and  delivered  therewith  both  of  said  assigned 
documents. 
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Mrs.  Rhoades  had  duly  paid  all  of  the  notes,  to  and  includ- 
ing the  note  due  on  June  4,  1914.  It  does  not  appear  that 
on  the  second  day  of  July,  1914,  Mrs.  Rhoades  had  been  in- 
formed by  anyone  that  Haskett  had  parted  with  his  interest 
in  the  automobile  or  in  the  contract  or  in  the  notes ;  in  fact, 
so  far  as  appears,  the  notes  were  still  in  Ilaskett's  possession. 
Acting  upon  the  assumption  that  the  next  note  was  payable 
to  Haskett,  she  sent  to  him  on  the  second  day  of  July  a  post- 
oflSce  money  order,  payable  to  the  order  of  Haskett,  for  the 
amount  of  that  installment.  As  the  fourth  day  of  July  was 
Saturday,  the  payment  could  not  be  delinquent  if  made  at 
any  time  on  or  before  the  6th.  (Civ.  Code,  sec.  11.)  No  ob- 
jection was  made  to  the  money  order  as  not  the  equivalent 
of  legal  tender  of  the  money,  nor  is  any  question  of  that  kind 
presented  here.  Upon  receiving  the  money  order  Haskett 
sent  it  to  Brown,  who  received  it  at  least  as  early  as  July  6th 
and  held  it  until  July  9th.  On  that  day  Brown  sent  it  back 
to  Haskett,  with  a  letter  requesting  that  he  indorse  the  money 
order  and  mail  it  to  Fletcher  Collection  Agency.  Instead  of 
complying  with  that  request,  Haskett  took  the  money  order 
to  the  ofiSce  of  the  attorney  who  at  that  time  was  representing 
the  plaintiff  in  this  action.  Thereupon  that  attorney,  with 
Haskett  and  Mrs.  Rhoades  and  her  husband,  went  together 
to  the  oflSce  of  the  Fletcher  Collection  Agency,  where  they 
waited  an  hour  for  the  manager  of  the  agency  to  arrive.  As 
he  did  not  come  they  then  went  away.  No  further  payments 
of  the  notes  appear  to  have  been  made.  Upon  the  state  of 
facts  above  shown,  we  are  of  the  opinion  that  Mrs.  Rhoades, 
when  she  commenced  this  action  on  July  8,  1914,  had  not  de- 
faulted on  the  July  payment  of  her  contract  and  that  she  then 
had  a  good  cause  of  action  to  recover  from  the  defendants  the 
possession  of  the  automobile. 

But  there  is  a  further  contention  by  appellants  that  the 
judgment  should  be  in  their  favor,  because  at  the  time  of  the 
trial  the  right  of  possession  of  the  disputed  property  had  been 
lost  by  plaintiff  and  had  passed  to  Fletcher  Collection  Agency. 
Appellants  refer  us  to  decisions  holding  that  even  though  one 
of  the  parties  has  the  right  to  possession  at  the  time  of  com- 
mencement of  a  possessory  action,  he  cannot  recover  if  such 
right  of  possession  has  ceased  before  trial.  The  cited  cases 
ore  Bolander  v.  Gentry,  36  Cal,  105,  [95  Am.  Dec.  162],  and 
Pico  V.  Pico,  56  Cal.  453.    In  Bolander  v.  Gentry  the  court 
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said:  "In  order  to  maintain  the  action,  a  right  to  the  posses- 
sion must  have  existed  in  the  plaintiff  at  the  time  of  the 
commencement  of  the  action.  But  if  before  the  trial  of  the 
action  his  right  to  the  possession  has  ceased,  and  the  defend- 
ant has  been  required  to  deliver,  and  has  delivered,  the  prop- 
erty to  the  party  entitled  to  its  possession,  we  do  not  see  why 
that  fact  may  not  be  set  up,  so  as  to  defeat  a  recovery  of  the 
possession,  or  the  value  of  the  property.  (O'Connor  v.  Blake, 
29  Cal.  316.)  It  might  not  defeat  a  recovery  of  the  costs  of 
the  action,  or  damages  accrued  up  to  the  time  the  contingency 
happened,  but  why  not  defeat  a  recovery  of  the  possession,  or 
the  value  of  the  property!  .  .  .  Section  67  of  the  Practice 
Act  provides  that,  'where  circumstances,  occurring  subse- 
quently to  the  commencement  of  the  action,  render  it  proper, 
the  same  may  be  presented  by  supplemental  pleadings,  and 
issue  taken  thereon  in  the  same  manner  as  in  the  case  of 
original  pleadings.'  "  In  that  case  the  facts  upon  which  the 
claim  of  the  defendant  depended  had  been  presented  by  a 
supplemental  answer.  The  language  used  by  the  supreme  court 
plainly  implies  that  without  such  supplemental  matter,  the 
defendant's  answer  would  be  construed  as  corresponding  to 
the  allegations  of  the  complaint  in  that  it  would  relate  to  the 
time  of  filing  the  complaint.  This  is  a  just  rule,  since  the 
plaintiff's  right  to  recover  depends  upon  the  existence  of  the 
cause  of  action  at  the  time  of  commencement  of  the  action, 
without  which  plaintiff  cannot  recover.  Section  464  of  the 
Code  of  Civil  Procedure,  which  most  nearly  corresponds  to 
section  67  of  the  Practice  Act,  reads  as  follows:  **The  plain- 
tiff and  defendant,  respectively,  may  be  allowed,  on  motion, 
to  make  a  supplemental  complaint  or  answer,  alleging  facts 
material  to  the  case  occurring  after  the  former  complaint  or 
answer." 

As  we  have  determined  above,  the  plaintiff  at  the  time  of 
commencement  of  this  action  was  entitled  to  recover  posses- 
sion of  the  automobile.  The  only  affirmative  allegation  con- 
tained in  the  answer  of  the  defendants  is  ''that  the  said  plain- 
tiff leased  and  rented  said  personal  property  under  a  contract 
of  conditional  sale  providing  that  the  title  thereto  would  not 
pass  until  same  was  fully  paid  for;  that  the  said  plaintiff 
never  completed  the  payments  provided  for  in  said  contract 
of  sale,  but  defaulted  in  same  prior  to  the  commencement  of 
this  action  and  thereby  forfeited  all  her  right,  title,  and  in- 


Digitized  by 


Google 


620  Ehoadbs  v.  Lyons.  [34  Cal.  App. 

terest  in  and  to  the  said  personal  property."  In  that  stater 
of  the  pleadings  the  court  was  not  called  upon  to  find  facts 
relating  to  transactions  which  may  have  occurred  while  the 
action  was  pending.  The  judgment  is  partly  hased  upon 
finding  II,  which  states  ''that  the  plaintiff  is  and  at  all  times 
mentioned  in  the  plaintiff's  complaint  wa8  the  owner  of  and 
entitled  to  the  possession  of  the  automobile  described  in  the 
plaintiff 's  complaint. ' ' 

Appellants  contend  that  the  judgment  must  be  reversed  be- 
cause the  court  failed  to  make  any  finding  upon  the  afi&rma- 
tive  facts  referred  to  in  the  foregoing  quotation  from  their 
answer.  There  is  no  specific  finding  directed  to  that  allega- 
tion, but  an  adverse  finding  thereon  is  necessarily  implied  in 
finding  II  above  stated.  Finding  II  could  not  be  true  if  the 
plaintiff  had  defaulted  in  her  payments  prior  to  the  com- 
mencement of  this  action,  or  if  she  had  thereby  forfeited  all 
her  interest  in  the  property  and  if  (which  was  not  alleged 
in  the  answer)  the  vendor,  or  any  successor  of  him  as  such 
vendor,  had  exercised  the  option  given  him  by  the  terms  of 
the  contract  authorizing  him  to  take  possession  of  the  auto- 
mobile. Assuming  that  the  aflSrmative  matter  pleaded  was 
sufficient  to  constitute  a  defense,  yet  it  was  of  a  similar  nature 
to  that  in  Churchill  v.  Baumann,  95  Cal.  541,  at  page  545, 
[30  Pac.  770,  771],  of  which  the  court  said:  *'This  was  not 
such  new  matter  as  is  required  to  be  specially  pleaded,  since 
neither  its  purpose  nor  effect  was  to  discharge  or  avoid  a  cause 
of  action  theretofore  existing,  but  to  prove  that  the  alleged 
cause  of  action  never  did  exist,  by  showing  that  the  material 
allegation  of  injury  and  damage  to  the  plaintiff  was  not  true. 
(Bliss  on  Code  Pleadings,  sec.  352  et  seq.,  and  authorities 
cited.)  An  affirmative  finding  of  facts  inconsistent  with  an 
averment,  and  from  which  it  necessarily  follows  that  the  aver- 
ment is  not  true,  is  a  sufficient  finding  that  the  averment  is 
not  true.  ...  In  the  case  at  bar,  however,  the  averment  of 
injury  to  plaintiff  was  specifically  denied,  and  the  facts  found, 
being  wholly  inconsistent  with  the  averment,  are  equivalent 
to  a  direct  negative  thereof,  and  are  sufficient  to  support  the 
judgment."  So  here  the  allegations  of  the  complaint  cover- 
ing the  matter  of  the  plaintiff's  right  to  possession  were 
specifically  denied,  and  the  facts  found  being  wholly  incon- 
sistent with  the  affirmative  averments  of  the  answer  made  in 
aid  of  those  denials,  are  equivalent  to  a  direct  negative  of 
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such  afBrmative  averments,  and  are  sufficient  to  support  the 
judgment. 

The  judgment  is  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 


[CSt.  No.  2437.    Seeoxtd  Appellate  District—September  12,  1917.] 

RICHARD  H.  NORTON,  Appellant,  v.  WALTER  A. 
LEWIS,  Auditor  of  Los  Angeles  County,  Respondent. 

Public  Oppicees — Filing  of  Oath  and  Bond— Time.— The  provisiona 
of  the  Political  Code  relating  to  the  time  of  filing  of  the  oath  and 
bond  of  public  officers  are  mandatory,  and  the  refusal  or  neglect 
of  a  person  duly  elected  to  an  office  to  file  his  official  oath  or  bond 
within  thirty  days  after  notice  of  his  election  or  appointment 
yacatea  the  office. 

Id. — ^Member  of  Board  of  Supervisobs — Failure  to  Qualify  Within 
Time  After  Re-election — Salary. — Where  a  supenisor  whose  term 
expired  January  8,  1917,  and  who  was  re-elected  on  November  7, 
1916,  and  given  notice  thereof  eeventeen  days  later,  did  not  file  his 
official  bond  until  February  28,  1917,  or  take  his  oath  until  April 
23,  1917,  the  office,  as  to  the  term  for  which  he  was  re-elected,  is 
•vacated.  He  continues  to  hold  the  office  solely  by  reason  of  his 
first  election  and  the  statute  which  permits  and  requires  him  to 
remain  in  office  untU  his  successor  qualifies.  Under  this  extended 
term,  he  is  entitled  to  that  salary  only  which  is  provided  by  law 
for  such  term. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.     Curtis  D.  Wilbur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Vere  Radir-Norton,  and  Gesner  Williams,  for  Appellant. 

A.  J.  Hill,  County  Counsel,  and  David  R.  Faries,  Deputy 
County  Counsel,  for  Respondent. 

THE  COURT. — Petitioner  appeals  to  this  court  from  a 
judgment  denying  his  petition  for  a  writ  of  mandate.  Re- 
spondent claims  that  petitioner  is  entitled  to  a  salary  of  only 
$250   per   month    (three   thousand   dollars    per   year),    and 
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that  petitioner  is  merely  holding  over  as  incumbent  of  a  term 
which  began  in  January,  1913.  Petitioner  claims  that  he 
is  in  office  for  a  term  beginning  on  the  first  Monday  after 
the  first  day  of  January,  1917,  and  that  therefore  his  salary,  as 
established  by  law,  is  five  thousand  dollars  per  year.  Counsel 
for  respondent,  in  their  brief,  have  furnished  us  with  a  copy 
of  the  opinion  written  by  Honorable  Curtis  D.  Wilbur,  judge 
of  the  superior  court,  wherein  he  stated  the  reasons  for  his 
decision.  As  that  opinion  contains  a  full  and  correct  state- 
ment of  the  law  as  we  understand  it  to  be,  it  is  hereby  adopted 
as  expressing  the  views  of  this  court.  The  opinion  is  as  fol- 
lows: 

"The  petitioner  was  elected  a  member  of  the  board  of 
supervisors  at  a  salary  of  three  thousand  dollars  per  annum 
and  mileage  for  a  term  of  four  years,  expiring  January  8, 
1917.  Thereafter,  on  November  7,  1916,  he  was  re-elected 
for  a  four  year  term.  He  did  not  file  his  official  bond  until 
February  28,  1917,  nor  did  he  take  the  oath  of  office  until 
April  23,  1917,  although  he  received  notice  of  his  election 
on  November  24,  1916. 

**  Section  907  of  the  Political  Code  provides:  *  Whenever  a 
different  time  is  not  prescribed  by  law,  the  oath  of  office 
must  be  taken,  subscribed  and  filed  within  thirty  days  after 
the  officer  has  notice  of  his  election  or  appointment.' 

''Section  947  of  the  Political  Code  provides:  'Every  official 
bond  must  be  filed  in  the  proper  office  within  the  time  pre- 
scribed for  filing  the  oath.' 

** Section  996  of  the  Political  Code  provides:  *An  office 
becomes  vacant  on  the  happening  of  either  of  the  follow- 
ing events  before  the  expiration  of  the  term;  .  .  .  Subdivi- 
sion 9 :  His  refusal  or  neglect  to  file  his  official  oath  or  bond 
within  the  time  prescribed  .  .  .' 

**If  any  doubt  existed  as  to  the  meaning  of  these  provision* 
of  the  law  they  have  been  settled  by  a  long  line  of  decisions, 
commencing  with  Payne  v.  San  Francisco,  3  Cal.  122.  These 
decisions  are  collected  in  People  v.  Perkins,  85  Cal.  509 
511,  [26  Pac.  245,  246],  as  follows: 

**  'The  first  of  the  sections  referred  to  (that  is  section  907) 
provides  that  when  a  different  time  is  not  prescribed  th« 
oath  of  office  must  be  taken,  subscribed  and  filed  within 
ten  days  after  the  officer  has  notice  of  his  election  or  appoint- 
ment, or  when  no  such  notice  has  been  given,  then  within 
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fifteen  days  from  the  commencement  of  his  term  of  oflQee; 
and  the  other  section  provides  that  an  office  becomes  vacant 
npon  the  happening  of  certain  events,  one  of  which  is  the 
refusal  or  neglect  of  one  who  is  elected  or  appointed  to  an 
office  to  file  his  official  oath  or  bond  within  the  time  prescribed. 
These  provisions  of  the  law  are  mandatory.  The  official  oath 
or  bond  must  be  filed  within  the  prescribed  time  or  the  right 
to  the  office  becomes  forfeited.  (Citing  People  v.  Taylor, 
57  Cal.  620 ;  Payne  v.  San  Francisco,  3  Cal.  122 ;  People  v. 
Brite,  55  Cal.  79 ;  Hull  v.  Superior  Court,  63  Cal.  174 ;  People 
V.  HartweU,  67  Cal.  11,  [6  Pac.  873].  See,  also,  Ball  v.  Ken- 
field,  55  Cal.  320,  and  People  v.  Perry,  79  Cal.  105,  [21  Pac. 
423].) 

*'In  Lorbeer  v.  Hutchinson,  111  Cal.  272,  [43  Pac.  896], 
it  is  said:  *The  failure  to  qualify — if  he  did  so  fail — ipso 
facto  created  a  vacancy.  {People  v.  Shorh,  100  Cal.  537,  [38 
Am.  St.  Rep.  310,  35  Pac.  163].') 

"Petitioner  herein  contends  that  the  proper  construction 
of  section  996  of  the  Political  Code  requires  that  the  word 
'neglect'  should  be  given  the  significance  ordinarily  attached 
to  the  words  'negligently  fail,'  and  that  a  mere  failure,  in 
the  absence  of  a  finding  of  negligence,  would  not  create  a 
vacancy.  I  think  it  plain,  however,  that  the  word  'neglect' 
is  used  in  the  sense  of  'fail,'  and  the  decisions  of  our  supreme 
court  uniformly  so  hold. 

"In  the  case  of  People  v.  Taylor,  57  Cal.  620,  the  petitioner 
had,  subsequent  to  his  election,  but  after  the  time  fixed  by 
statute,  filed  his  official  oath  and  bond.  The  court  there  said : 
'It  is  conceded  that  the  relator,  by  reason  of  his  failure  to 
file  his  oath  of  office  and  official  bond  within  ten  days  of  the 
notice  of  his  election,  is  not,  by  virtue  of  said  election,  entitled 
to  the  office.     (Pol.  Code,  sees.  907,  947,  996.) ' 

"This  concession  was  no  doubt  made  by  reason  of  the  pre- 
vious decisions  of  the  supreme  court  above  referred  to.  The 
court,  however,  was  required,  notwithstanding  the  concession, 
to  analyze  the  meaning  and  the  effect  of  these  provisions  of 
the  code,  and  said:  'It  is  the  duty  of  the  court  to  give  to 
this  provision  the  force  and  effect  which  it  was  intended  by 
the  legislature  that  it  should  have,  if  such  intention  can  be 
ascertained;  and  we  think  that,  without  doing  violence  to 
the  language  of  the  statute,  we  may  construe  it  to  mean  that 
the  refusal  or  neglect  of  a  person  duly  elected  to  an  office 
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to  file  his  official  oath  or  bond  within  the  time  prescribed 
by  law  creates  a  vacancy  as  soon  as  the  term  for  which  he 
is  elected  commences,  which  may  be  filled  by  the  proper  ap- 
pointing power.' 

''Counsel  for  petitioner  states  that  he  has  found  no  case 
in  which  there  has  been  an  attempt  made  to  cure  the  default 
on  the  discovery  by  the  officer  of  the  failure  to  file  the  oath 
or  the  bond  in  time.  In  the  case  of  People  v.  Taylor,  57  Cal. 
620,  it  was  said  concerning  the  elected  officer:  'Before  the 
first  Monday  in  March,  1880,  he  filed  his  oath  of  office  and 
official  bond.  Neither  the  said  oath  nor  bond  was  filed  within 
ten  days  after  he  received  notice  of  his  election,  the  time 
prescribed  by  law  for  filing  them.  On  the  4th  of  March, 
1880,  the  board  of  supervisors,  deeming  said  office  vacant, 
appointed  Showers,  the  relator,  to  fill  said  vacancy.' 

**It  was  under  these  conditions  that  it  was  said:  *It  is  con- 
ceded that  the  relator,  by  reason  of  his  failure  to  file  his  oath 
of  office  and  official  bond  within  ten  days  after  receiving 
notice  of  his  election,  is  not,  by  virtue  of  the  election,  entitled 
to  the  office.' 

'*The  cases  in  California  too  clearly  hold  that  a  failure  to 
file  an  official  oath  and  bond  within  time  vacates  the  office 
to  justify  this  court  in  construing  the  statute  otherwise.  The 
court  is  compelled  to  find  both  on  the  law  and  on  the  facts 
that  the  petitioner  herein  failed  and  neglected  to  qualify 
as  provided  by  law,  that  he,  therefore,  holds  his  office  as 
supervisor  not  by  reason  of  his  election  thereto  in  November, 
1916,  but  by  reason  of  his  election  four  years  previous  thereto 
and  the  statute  which  permits  and  requires  him  to  remain 
in  office  until  his  successor  duly  qualifies.  He  is  therefore 
holding  under  the  extended  term,  due  to  the  failure  of  his 
successor  to  qualify,  and  is  entitled  to  the  salary  provided 
by  law  and  by  charter  for  such  term.  (Rice  v.  National  City, 
132  Cal.  354,  [64  Pac.  580].) 

"It  is  suggested  that  the  petitioner  is  holding  de  facto  as  to 
the  second  term,  and  therefore,  under  section  936  of  the 
Political  Code,  is  entitled  to  the  salary  for  the  new  term  as 
provided  in  the  charter.  So  far  as  this  proceeding  is  con- 
cerned, the  defect  in  this  reasoning  is,  if  it  is  correct,  that  the 
petitioner  is  not  entitled  to  any  salary  at  all,  for  in  order  to 
entitle  him  to  receive  a  salary  it  is  essential  that  he  be  a  c26  jure 
officer.     Section  936  of  the  Political  Code,  which  in  some  in- 
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stances  permits  a  de  facto  officer  to  draw  salary  while  his  title 
to  the  office  is  being  contested,  does  not  apply  to  this  situation, 
where  there  is  no  contest  whatever  over  the  office.  It  has  been 
expressly  so  held  by  the  supreme  court  {Bannerman  v. 
Boyle,  160  Cal.  197,  [116  Pac.  732].)" 
The  judgment  is  affirmed. 


[CSv.   No.  2163.    First  Appellate  District.— September  13,   1917.] 

CLINTON  CONSTRUCTION  COMPANY  OF  CALIFORNIA 
(a  Corporation),  Respondent,  v.  I.  H.  CLAY,  as  Auditor 
of  the  City  of  Oakland,  Appellant. 

Municipal  Corpobations  —  Oontracts  poe  School  Buildings — Com- 
petitive Bidding — Oakland  Charter. — The  board  of  education  of 
the  city  of  Oakland  is  not  authorized,  under  section  189  of  the 
charter  of  that  city  authorizing  changes  in  plans  and  specifications 
of  oontracts  for  the  construction  of  school  buildings,  to  enter  into 
a  contract  for  extra  work  exceeding  five  hundred  dollars  without 
complying  with  section  130  of  such  charter,  requiring  the  letting  of 
contracts  to  the  lowest  bidder  after  public  notice,  since  section  189 
is  Hmited  to  changes  in  work  provided  for  in  original  contracts, 
and  does  not  extend  to  work  which  is  entirely  distinct,  independent, 
and  apart  from  that  contemplated  and  provided  for  under  the 
original  contract. 

B). — Approval  of  Unauthorized  CoNiiucT^-<!oNTaAOT  not  Validated. 
A  contract  let  by  the  board  of  education  of  the  city  of  Oakland 
for  work  on  a  school  building  exceeding  fiv«  hundred  dollars,  with- 
out complying  with  section  130  of  the  charter,  requiring  competitive 
bidding,  is  not  validated  by  its  approval,  as  provided  by  section 
122  of  the  charter,  by  a  four-fifths  vote  of  the  board  of  education 
after  rejection  by  the  auditor,  as  that  section  relates  only  to  con- 
tracts that  the  board  had  authority  to  make. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.     William  H.  Waste,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Paul  C.  Morf,  City  Attorney,  and  De  Lancey  C.  Smith,  for 
Appellant. 

Ernest  K.  Little,  for  Respondent. 

84  0*1.  App. — AC 


Digitized  by 


Google 


626        Clinton  Constbuction  Co.  v.  Clay.     [34  Cal.  App* 

KERRIGAN,  J. — ^Petitioner  herein  sought  and  obtained 
a  writ  of  mandamus  against  the  auditor  of  the  city  of  Oak- 
land, commanding  him  to  draw  his  warrant  in  favor  of  peti- 
tioner for  the  sum  of  $3,763.96,  payable  out  of  a  certain  fund 
raised  by  a  bond  issue  and  known  as  the  "Clawson  School 
Construction  Fund."    This  appeal  is  from  such  judgment. 

Appellant  justifies  his  refusal  to  issue  such  warrant  upon 
the  ground  that  the  amount  for  which  it  is  sought  to  have 
the  warrant  drawn  represents  expenditures  by  the  board  of 
education  of  the  city  of  Oakland  in  excess  of  the  sum  of  five 
hundred  dollars,  and  which  therefore  were  in  violation  of 
the  charter  provisions  of  said  city  requiring  advertising  and 
competitive  bidding,  and  upon  the  further  ground  that  the 
amount  represents  expenditures  for  matters  and  things  other 
than  those  for  which  the  bonds  creating  said  fund  were  issued. 

From  the  petition  the  following  facts  appear :  The  council 
of  the  city  of  Oakland  provided  by  ordinance  for  a  special 
election  to  vote  upon  two  propositions  to  issue  bonds  for  cer- 
tain purposes.  One  of  these — and  the  only  one  involved  in 
this  case  which  it  is  necessary  to  consider — ^was  whether  the 
city  should  incur  an  indebtedness  in  the  sum  of  two  hundred 
and  ten  thousand  dollars  for  the  construction  and  completion 
of  a  new  building  to  be  known  as  the  Clawson  school  in  said 
city,  together  with  the  furnishings  and  equipment  thereof, 
and  the  acquisition  of  certain  lands  which  were  necessary 
for  the  purpose  of  the  schoolhouse  site  and  additions.  Pursu- 
ant to  said  ordinance  a  special  election  was  held,  and  the 
proposition  to  bond  the  city  for  the  purposes  and  in  the  amount 
mentioned  was  carried.  Thereafter  bonds  were  issued  and  sold, 
and  the  proceeds  were  deposited  in  a  separate  fund  designated 
as  the  ''Clawson  School  Construction  Fund."  Subsequently 
the  board  of  education  entered  into  a  written  contract  with 
petitioner  to  construct  the  Clawson  school  building  according 
to  plans  and  specifications  prepared  therefor.  Such  plans 
and  specifications,  however,  did  not  make  provision  for  the 
work  for  which  recovery  is  here  sought.  The  omitted  im- 
provements consisted  in  the  building  of  a  fence  around  the 
premises,  the  planting  of  a  lawn  on  a  large  portion  of  the 
yard,  and  the  paving  of  another  portion  thereof.  About  the 
time  of  the  completion  of  the  original  contract  for  the  con- 
struction of  the  Clawson  school  the  board  of  education 
agreed  with  the  respondent  to  do  this  extra  work  for  the  suji 
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of  $3,461.16.  Two  other  pieces  of  work  were  also  authorized 
in  a  similar  manner — one  for  the  erection  of  a  flagpole  cost- 
ing $244,  the  other  for  shellacking  certain  linoleum  for  the 
sum  of  $58.80. 

The  validity  of  respondent's  claim  for  these  two  latter 
items,  amounting  to  the  sum  of  $302.80,  is  not  disputed,  it 
being  conceded  that  the  board  had  power  to  order  this  work, 
the  cost  being  less  than  five  hundred  dollars. 

Upon  completion  of  all  of  the  extra  work  respondent  pre- 
sented its  demands  for  payment.  The  demands  were  passed 
by  the  board  of  education,  but  were  rejected  by  appellant  as 
auditor.  Subsequently  they  were  again  passed  by  the  board 
by  a  four-fifths  vote  of  its  members,  again  presented  to  appel- 
lant, and  again  refused  audit  unless  respondent  would  ac- 
cept in  full  satisfaction  therefor  the  sum  of  $302.80,  the 
amount  of  the  demands  for  erecting  the  flagpole  and  shellack- 
ing linoleum.  This  the  respondent  refused  to  do,  and  brought 
this  proceeding,  which,  as  we  have  said,  resulted  in  the  judg- 
ment in  its  favor  from  which  the  present  appeal  is  prosecuted. 

We  are  of  the  opinion  that  the  contract  made  by  the  board 
of  education  with  respondent  for  that  portion  of  the  work 
exceeding  five  hundred  dollars  was  one  not  authorized  by  the 
charter  provisions,  and  that  the  judgment  must  be  modified 
by  striking  the  amount  claimed  thereon  from  such  judgment. 

The  charter  of  the  city  of  Oakland  by  section  130  thereof 
provides  for  the  letting  of  all  contracts  to  the  lowest  bidder 
after  public  notice  where  the  expenditure  exceeds  five  hun- 
dred dollars.  No  attempt  was  made  in  the  letting  of  these 
contracts  to  comply  with  the  provisions  of  this  section,  but 
counsel  for  the  respondent  seeks  to  justify  the  validity  of 
the  claim  based  thereon  by  a  clause  in  his  original  contract 
which  provides  for  changes  during  the  progress  of  the  work, 
whereby  the  increased  or  decreased  cost  thereof  by  reason 
of  such  changes  shall  be  determined  by  the  architect  and  fixed 
by  agreement.  In  this  behalf  he  argues  that  as  such  changes 
were  warranted  by  his  contract,  and  were  made  strictly  in 
accordance  with  section  189  of  the  charter,  which  authorizes 
a  change  in  the  plans  and  specifications  to  be  made  with  the 
consent  of  the  board  of  education  and  commissioner  of  public 
works,  no  competitive  bidding  was  necessary,  and  the  work 
could  be  done  without  complying  with  section  130  of  the 
charter,  and  having  been  so  ordered  and  completed,  all  that 
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remained  to  be  done  waa  for  the  architect  to  certify  in  writing 
the  fair  and  reasonable  amount  to  be  paid  therefor  in  ac- 
cordance with  the  provision  of  said  section. 

But  section  189  of  the  charter  is  limited  in  its  terms  to 
changes  in  work  provided  for  in  original  contracts,  and  it 
makes  no  provision  for  new  or  supplemental  contracts.  The 
question  as  to  the  character  and  extent  of  improvements  that 
might  be  made  under  a  change  in  the  plans  and  specifications 
is  not  here  involved.  The  work  here  performed  and  for 
which  compensation  is  sought  was  entirely  distinct,  independ- 
ent, and  apart  from  any  and  all  work  contemplated  and  pro- 
vided for  under  the  original  contract.  To  hold  that  section 
189  of  the  charter,  providing  tor  changes  in  the  work,  was 
designed  to  dispense  with  competitive  bidding  provided  for 
under  section  130  of  that  same  act,  would  be  to  render 
nugatory  the  safeguard  which  the  provision  surrounds  the 
municipality  in  its  dealings  with  the  public,  and  would  sub- 
ject it  to  all  the  well-recognized  evils  the  provision  was  de- 
signed to  prevent. 

It  is  only  just  to  state  that  no  fraud  is  here  charged.  The 
result  is  the  same,  however.  Here  no  provision  was  made 
in  the  plans  and  specifications  for  the  work  done,  and,  as 
before  stated,  whatever  character  of  changes  might  be  war- 
ranted in  the  work  contracted  for,  such  changes  could  not 
warrant  and  include,  as  here,  distinct  work  not  even  men- 
tioned in  the  plans  and  specifications  and  not  contracted  for. 
(Ely  V.  Orand  Rapids,  84  Mich.  336,  [47  N.  W.  447] ;  Auditor^ 
General  v.  Stoddard,  147  Mich.  329,  [110  N.  W.  944].) 

Upon  this  question  the  respondent  advances  the  further 
argument  that  failure  to  comply  with  the  provisions  of  sec- 
tion 130  of  the  charter  was  remedied  by  the  approval  of  the 
claims  by  a  four-fifths  vote  of  the  board  of  education  after 
their  first  rejection  by  appellant,  and  cites  us  to  section  122 
of  the  charter  in  support  thereof.  That  provision,  however, 
in  express  terms  limits  the  approval  of  rejected  claims  to 
those  which  the  body  had  authority  to  make  and  out  of  which 
the  claim  arose,  and  was  never  intended  to  remove  the  restric- 
tions upon  the  mode  of  entering  into  a  contract  prescribed 
by  section  130.  Here  the  contract  was  wholly  void.  It  was 
one  which  the  board  of  education  had  no  authority  to  make, 
and  the  subsequent  approval  of  it  gave  it  no  force  or  validity. 
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{Reams  v.  Cooley,  171  CaL  150,  [Ann.  Cas.  1917A,  1260,  152 
Pac.  293] ;  Zottman  v.  San  Francisco,  20  Cal.  96,  [81  Am. 
Dec.  96].) 

From  what  has  been  said  it  follows  that  the  private  con- 
tract for  the  work  here  performed  having  been  made  with- 
out complying  with  the  charter  provisions  was  void,  and  was 
incapable  of  ratification  by  the  board  of  education,  and  no 
recovery  can  be  had  therefor. 

In  view  of  the  conclusion  just  announced,  the  further  con- 
tention that  the  expenditures  could  not  be  made  a  charge  on 
the  fund  in  question  becomes  unimportant. 

For  the  reasons  given  the  judgment  is  modified  by  striking 
therefrom  the  sum  of  $3,461.16,  and  as  so  modified  the  judg- 
ment will  stand  affirmed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  November  12, 1917. 


[CSt.  No.  2149.    Tint  Appellate  District.— September   14,   1917.] 

DAVID  L.  JONES,  Respondent,  v.  SOUTHERN  PACIFIC 
COMPANY  (a  Corporation),  et  al.,  Appellants. 

Ntoligence — CoLusiON  With  Electric  Train — Contributory  Negu- 
GENCE — Failuub  TO  OBSERVE  APFBOACH  OF  TRAIN. — In  an  actlon  for 
personal  injuries  resulting  to  the  plaintiff  from  a  collision  between 
a  taxicab,  which  the  plaintiff  was  driving,  and  an  electric  train 
operated  bj  the  defendants,  where  it  is  plain  from  the  physical  facts 
established  that  bj  looking  and  listening  plaintiff  must  have  ob- 
served the  approach  of  the  train,  the  fact  that  he  testified  that  he 
looked  but  did  not  see  the  train  until  he  was  on  the  track  will  not 
suffice  to  absolve  him  of  contributory  negligence. 

Id. — CONTEIBTJTORT  NEGLIGENCE — WHEN   QUESTION  OF  LaW. — ^Whcre  the 

standard  of  conduct  is  so  obvious  as  to  be  applicable  to  all  persons, 
and  the  plaintiff  has  failed  to  measure  up  to  that  standard,  under 
the  circumstances  shown,  he  is  not  entitled  to  have  his  case  go  to 
the  jury. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    Stanley  A.  Smith,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  eourt 

A.  A.  Moore,  and  Stanley  Moore,  for  Appellants. 

J.  Leonard  Rose,  for  Respondent. 

LENNON,  P.  J. — That  the  evidence  shows,  as  a  matter  of 
law,  that  the  plaintiff  was  guilty  of  contributory  negligence 
is  the  only  point  raised  upon  this  appeal  from  a  judgment, 
entered  in  favor  of  the  plaintiff  upon  the  verdict  of  a  jury 
in  the  sum  of  one  thousand  dollars,  as  damages  for  personal 
injuries  resulting  to  the  plaintiff  from  a  collision,  occurring 
in  the  city  of  Oakland,  between  a  taxicab,  which  the  plaintiff 
was  driving,  and  an  electric  train  operated  by  the  defendants. 

Appellants  concede,  for  the  purposes  of  this  appeal,  that 
defendants  were  guilty  of  negligence,  in  that,  on  the  night 
of,  and  at  the  time  and  place  of,  the  collision  the  defendants 
were  operating  an  electric  train  at  a  high  rate  of  speed ;  that 
plaintiff  had  no  warning  of  the  approach  of  the  train  in 
question  by  bell,  whistle,  or  otherwise,  and  that  the  defend- 
ants usually  maintained  a  flagman  at  the  street  crossing 
where  the  collision  occurred,  but  that  no  flagman  was  on  duty 
at  the  time  of  the  collision,  or  if  he  was,  he  failed  to  signal 
the  approach  of  the  train. 

The  record  discloses  evidence  tending  to  show  that  the  acci- 
dent happened  at  the  intersection  of  Eleventh  and  Webster 
Streets,  Oakland;  that  both  of  these  streets  are  eighty  feet 
in  width  and  have  twelve-foot  sidewalks ;  that  from  the  west 
property  line  of  Webster  Street  to  the  first  rail  of  the  track, 
which  runs  north  and  south  on  Webster  Street,  is  a  distance 
of  thirty  feet,  and  that  the  taxicab  was  running  east  on 
Eleventh  Street. 

When  the  taxicab  reached  the  property  line  of  Webster 
Street  there  was  a  space  of  thirty  feet  in  which  the  plaintiff 
had  opportunity  to  look  for  an  approaching  train.  He  tes- 
tified that  he  looked  for  a  train  at  this  point,  also  when  he 
passed  the  curb  line,  at  which  point  he  would  have  been 
eighteen  feet  from  the  nearest  rail  of  the  track,  with  an  un- 
obstructed view  for  many  blocks  of  the  approaching  train. 
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The  headlight  of  the  train  was  burning,  and  was  plainly  seen 
by  a  police  officer,  standing  at  a  point  beyond  the  accident, 
from  the  time  the  train  left  Second  and  Webster,  a  distance 
of  nine  city  blocks. 

Since,  from  the  physical  facts  established,  it  is  plain  that 
by  looking  and  listening  plaintiff  must  have  observed  the  ap- 
proach of  the  train,  the  fact  that  he  testified  that  he  looked 
for  the  approaching  train  but  did  not  see  it  until  he  was 
on  the  track  will  not  suffice  to  absolve  him  of  contributory 
negligence.  {Chrissinger  v.  Southern  Pac.  Co.,  169  Cal.  619, 
624,  [149  Pac.  175].) 

The  evidence  to  the  effect  that  there  were  telegraph  poles 
along  the  west  side  of  Webster  Street  between  Tenth  and 
Eleventh  Streets,  which  tended  to  obstruct  the  view  of  one 
approaching  defendant's  tracks,  is  immaterial  because  of  the 
admitted  fact  that  for  thirty  feet  from  the  nearest  rail  of 
the  track  there  was  a  clear,  unobstructed  view.  Plaintiff 
must  look  at  a  point  where  such  looking  would  be  effective. 
{Griffin  v.  San  Pedro,  L.  A.  &  8.  L.  B.  Co.,  170  Cal.  772, 
[L.  R.  A.  1916A,  842,  151  Pac.  282].)  According  to  plain- 
tiff's  testimony,  he  did  look  after  he  got  past  the  telegraph 
poles,  also  when  he  passed  the  curb  line,  which  is  eighteen 
feet  from  the  nearest  rail  of  the  track.  He  said  he  glanced 
almost  down  to  Tenth  Street  and  did  not  see  any  train.  He 
also  admitted  that  he  could  have  seen  the  train  as  far  as 
Tenth  Street  if  he  ''looked  straight  at  it." 

If  plaintiff  had  looked  for  a  train  where  he  said  he  looked, 
he  must  have  seen  it,  for  the  uncontradicted  testimony  is  that 
he  had  a  clear  view,  and  that  the  train  was  in  sight  with 
headlight  burning.  If  he  did  see  it,  he  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law  in  attempting  to 
cross.  If  he  did  not  see  it,  it  was  because  he  did  not  look, 
and  in  that  case  he  likewise  was  guilty  of  contributory  negli- 
gence. 

The  supreme  court,  by  its  recent  decisions,  has  fixed  a 
standard  of  conduct  at  railroad  crossings,  a  violation  of 
which  is  contributory  negligence  as  a  matter  of  law.  Under 
the  rule  as  expounded  in  the  Chrissinger  case,  supra,  to  the 
effect  that  **  where  the  standard  of  conduct  is  so  obvious  as 
to  be  applicable  to  all  persons,  and  the  plaintiff  had  failed 
to  measure  up  to  that  standard,  under  the  circumstances 
shown,  he  is  not  entitled  to  have  his  case  go  to  the  jury," 
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we  are  constrained  to  reverse  the  judgmenti  and  it  is  80 
ordered. 

Richards,  J.,  and  Kerrigan,  J.,  concurred* 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  November  12,  1917. 


[Ciy.  No.  2005.    Pirat  AppeUate  Digtrict.— September   15,   1917.] 

IREENE  PARKE,  as  Guardian  etc.,  Respondent,  v.  BOARD 
OF  TRUSTEES  OF  THE  FIREMEN'S  RELIEF  AND 
PENSION  FUND,  etc.,  et  al..  Appellants. 

Municipal  Cobporations — Ezt&a  Man  of  Oaexand  Fire  Department 
— Member  of  —  Death  Benesit  Fond. — An  "extra  man"  in  the 
employ  of  the  fire  department  of  the  city  of  Oakland  at  the  time 
when  the  present  charter  went  into  effect  in  1911  is  a  member  of 
the  department  within  the  meaning  of  subdivision  2  of  section  104, 
providing  for  the  payment  of  the  death  benefit  therein  provided, 
since  the  provision  of  section  97  of  the  charter  that  all  members 
of  the  department  in  good  standing  at  the  time  when  the  charter 
went  into  effect  should  be  retained  in  their  respective  positions 
plainly  implies  that  all  persons  occupying  the  grades  enumerated 
in  the  section  and  such  other  employees  as  the  council  may  provide 
by  ordinance  come  within  the  designation  "member"  of  the  Axe 
department. 

APPEAL  fx'om  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    William  H.  Waste,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Paul  C.  Morf,  City  Attorney,  and  John  J.  Earle,  Deputy 
City  Attorney,  for  Appellants. 

George  Samuels,  and  Irving  Magnes,  for  Respondent. 

KERRIGAN,  J. — ^This  is  an  appeal  by  defendants  from  a 
judgment  granting  to  plaintiff  a  writ  of  mandate  addressed 
to  the  defendants,  the  Board  of  Trustees  of  the  Firemen's 
Relief  and  Pension  Fund  of  the  city  of  Oakland,  and  its 
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members,  directing  them  to  pay  to  the  plaintiff  the  sum  of 
one  thousand  dollars. 

The  question  to  be  decided  is  whether  or  not  the  minor 
children  of  James  H.  Parke,  deceased,  who  was  at  the  time 
of  his  death,  and  had  been  for  a  period  of  ten  years  prior 
thereto,  an  ''extra  man"  in  the  employ  of  the  fire  department 
of  said  city,  are  entitled  to  the  death  benefit  of  one  thousand 
dollars  provided  for  in  subsection  2  of  section  104  of  the 
city  charter  of  1911.  If  under  his  employment  as  an  **  extra 
man''  Parke  is  to  be  regarded  as  having  been  a  ** member" 
of  the  department,  then  the  plaintiff  was,  as  decided  by  the 
superior  court,  entitled  to  the  relief  demanded. 

The  undisputed  facts  are  as  follows:  On  July  12,  1905, 
Parke  was  appointed  to  the  position  of  extra  man  in  said 
fire  department,  at  which  time  what  is  known  as  the  old  city 
charter  of  Oakland  was  in  force.  Under  the  provisions  of 
that  charter  there  can  be  no  question  but  that  an  extra  man 
was  a  member  of  the  department.  In  the  year  1911  the 
present  charter  became  effective,  the  pertinent  portions  of 
which  applicable  to  the  fire  department  read  as  follows : 

**  Section  97.  The  Fire  Department  shall  consist  of  a  chief 
of  the  Fire  Department,  an  Assistant  Chief  of  the  Fire  De- 
partment, a  second  assistant  Chief  of  the  Fire  Department, 
as  many  Battalion  Chiefs  as  the  Council  may  deem  necessary, 
a  Superintendent  of  Engines  and  as  many  captains,  lieuten- 
ants, engineers,  drivers,  tillermen,  stokers,  truckmen  and 
hosemen  as  the  council  may  deem  necessary,  and  also  such 
other  employees  as  the  council  may  provide  for  by  ordi- 
nance. The  oflScers  and  members  of  the  fire  department  shall 
receive  annual  compensations,  comprising  their  salaries  and 
an  allowance  of  Two  dollars  per  month  for  the  Firemen's 
Relief  and  Pension  Fund  herein  provided  for,  as  follows :  .  .  . 

**A11  members  of  the  fire  department,  appointed  prior  to 
September  Ist,  1910,  and  in  good  standing  at  the  time  this 
charter  goes  into  effect,  shall  be  retained  in  their  respective 
positions  except  as  otherwise  in  this  charter  provided.  .  .  . 

*' Section  98.  No  person  shall  become  a  member  of  the  fire 
department  unless  he  shall  be  a  citizen  of  the  United  States, 
of  good  character  for  honesty  and  sobriety,  able  to  read  and 
write  the  English  language,  and  a  resident  of  the  city  of 
Oakland  for  at  least  five  years  next  preceding  his  appoint- 
ment •  .  .  Every  appointee  of  the  department  shall  be  not 
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less  than  21  nor  more  than  35  years  of  age,  and  before  his 
appointment  must  pass  a  satisfactory  examination  under  such 
rules  and  regulations  as  may  be  prescribed  by  the  Civil  Ser- 
vice Board.'* 

Section  99  provides  that  the  officers  enumerated  in  section 
97  **and  all  other  officers  and  members  shall  be  appointed 
by  the  Commissioner  of  Public  Health  and  Safety,  subject  to 
the  civil  service  provisions  of  this  charter.  .  .  .  '* 

''Section  100.  Each  member  of  the  fire  department  shall 
be  entitled  to  fifteen  days'  vacation  annually  with  full  pay; 
such  vacations  shall  be  had  at  such  times  as  the  Chief  of 
the  fire  department  shall  direct.  Each  member  of  the  fire 
department  shall  be  allowed  a  leave  of  absence  of  not  less 
than  24  hours'  duration  not  less  than  once  each  week,  with 
full  pay.  A  member  becoming  incapacitated  for  duty  by 
reason  of  sickness  shall  be  entitled  to  thirty  days'  sick  leave 
without  loss  of  pay.  If  such  sickness  continue  he  shall  be 
entitled  to  half-pay  for  a  period  of  thirty  days,  and  if  such 
sickness  shall  further  continue  he  shall  receive  such  pay,  if 
any,  as  the  Council  shall  direct  A  member  on  sick  leave 
shall  present  such  certificate  of  a  reputable  physician  as  the 
Chief  of  the  fire  department  may  direct." 

The  provisions  of  the  charter  relating  to  the  pension  fund 
having  a  bearing  on  this  case  provide  as  follows : 

Section  102  provides  that  a  "member"  of  the  department 
who  has  been  such  actively  for  twenty  years,  and  who  has 
arrived  at  the  age  of  fifty-five  years,  and  by  reason  of  dis- 
ability is  unfit  for  the  performance  of  his  duty,  may  be  re- 
tired, and  shall  receive  a  monthly  pension  equal  to  one-half 
the  salary  attached  to  the  rank  held  by  him  one  year  prior  to 
the  date  of  retirement. 

Section  103  provides  that  "Any  member  of  the  department 
who  shall  become  physically  disabled  by  reason  of  any  bodily 
injury  received  in  the  performance  of  his  duty  .  .  .  may  bo 
retired  from  the  department  upon  an  annual  pension  equal 
to  one-half  the  amount  of  salary  attached  to  the  rank  he 
held  one  year  prior  to  the  date  of  such  retirement  ...  to 
cease  on  his  death." 

Section  104,  subdivision  1,  provides  a  pension  for  the  fam- 
ily of  an  officer,  member  or  employee  of  the  department  who 
may  be  killed  while  in  the  performance  of  his  duty. 
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Subdivision  2  of  said  last*mentioned  section  reads:  ''When 
a  member  of  the  department  shall  die  from  causes  other 
than  those  specified  in  subdivision  (1)  of  this  section  after 
ten  years  of  service,  then  his  widow,  and  if  there  be  no  widow, 
then  his  children,  and  if  there  be  no  widow  or  children,  then 
his  mother,  if  dependent  upon  him  for  support,  shall  be 
entitled  to  the  sum  of  one  thousand  dollars.'' 

Subd.  3.  "Any  member  of  the  fire  department  receiving 
a  pension  from  the  Firemen's  Relief  and  Pension  Fund  who 
shall  be  convicted  of  a  felony,  shall  become  dissipated  (or) 
an  habitual  drunkard  •  •  •  shall  forfeit  all  right  to  said 
pension." 

Subdivision  4  of  the  same  section  provides  that  any  '^mem- 
ber of  the  Fire  Department  may  be  rewarded  for  conduct 
which  is  heroic  and  meritorious";  and  subdivision  9  reads: 
"The  Treasurer  shall  retain  from  the  compensation  of  each 
member  of  the  Fire  Department  Two  dollars  per  month,  which 
shall  forthwith  be  paid  into  the  Firemen's  Relief  and  Pension 
Fund.  ..." 

On  July  8, 1911,  the  city  council  passed  an  ordinance  which, 
pursuant  to  section  97  quoted  above,  enumerated  the  officers 
and  persons  to  be  employed  in  the  fire  department  of  the  city, 
and  fixed  the  compensation  of  such  officers  and  employees  in 
cases  in  which  the  charter  had  not  done  so.  Section  2  of  that 
ordinance  provides:  "Extra  men  at  $32  per  month  each, 
which  sum  includes  an  allowance  of  $2.00  per  month  each  for 
the  Firemen's  Relief  and  Pension  Fund." 

From  and  after  the  passage  of  said  ordinance  Parke,  under 
his  original  appointment  of  July  12,  1905,  continued  in  ser- 
vice as  an  extra  man  in  the  fire  department  until  the  ninth 
day  of  September,  1915.  During  all  of  such  time  the  city 
paid  to  him  the  sum  of  $30  per  month,  and  also  paid  into  the 
Firemen's  Relief  and  Pension  Fund  the  sum  of  two  dollars 
per  month  as  the  allowance  established  by  said  ordinance. 
On  said  last-mentioned  day  he  died,  death  being  due  to  nat- 
ural causes.  He  left  surviving  him  two  minor  children,  of 
whom  plaintiff  is  the  general  guardian  and  for  whose  benefit 
this  proceeding  is  prosecuted.  The  features  distinguishing 
the  duties,  responsibilities,  and  privileges  of  extra  men  from 
those  of  regular  firemen  may  be  said  to  be  that  regular  fire- 
men are  on  duty  at  the  engine-houses  twenty-four  hours  a 
day  for  six  days  a  week,  and  receive  a  higher  rate  of  pay  than 
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extra  men;  while  the  latter  are  not  compelled  to  live  at  the 
engine-houses  (but  may  do  so  if  they  choose),  and  are  free 
to  engage  in  any  other  employment.  They  are,  however,  at 
all  times  bound  to  respond  to  fire-alarms  in  their  respective 
districts.  In  the  compensation  of  the  extra  men,  as  in  that 
of  their  fellow-employees  of  the  tire  department,  there  is  in- 
cluded the  monthly  sum  of  two  dollars,  which  is  paid  over  to 
the  Relief  and  Pension  Fund.  Extra  men  assist  in  keeping 
the  fire-houses  and  apparatus  in  order,  and  while  on  active 
duty  the  services  of  both  classes  of  employees  are  substan- 
tially the  same;  in  other  words,  while  on  duty  fighting  fires 
the  duties  of  extra  men  are  just  as  exacting  and  no  less  oner- 
ous than  those  of  the  regular  firemen. 

It  is  the  contention  of  the  defendants  in  urging  their  ap- 
peal that  the  present  charter  of  the  city  of  Oakland  makes  a 
clear  distinction  between  "members"  and  "employees"  of  the 
fire  department;  that  "extra  men"  are  not  recognized  as 
members,  and  are  to  be  classed  as  "employees";  and  that 
under  the  provisions  of  section  104,  subdivisions  1  and  2, 
above  set  out,  while  death  benefits  are  granted  to  the  family 
of  either  a  "member"  or  an  "employee"  who  may  be  killed 
while  in  the  performance  of  his  duty,  the  allowance  to  the 
family  in  the  event  of  death  otherwise  occasioned  is  limited 
to  the  case  of  "members"  only. 

We  think  this  position  cannot  be  successfully  maintained. 
Under  the  terms  of  the  old  charter  Parke  was  admittedly  a 
"member"  of  the  department,  and  with  his  family  was  en- 
titled to  the  relief  provided  therein  by  the  pension  fund.  We 
are  of  the  opinion  that  the  provision  of  the  new  charter  (sec- 
tion 97)  that  all  ^'members"  of  the  fire  department  in  good 
standing  at  the  time  it  went  into  effect  should  be  retained  in 
their  respective  positions  plainly  implies  that  all  persons  occu- 
pying the  grades  enumerated  in  said  section,  "and  .  .  .  such 
other  employees  as  the  council  may  provide  for  by  ordinance," 
come  within  the  designation  "member"  of  the  fire  depart- 
ment. The  charter  sections  hereinabove  referred  to  prescribe 
the  age,  residence,  and  qualifications  of  employees  of  the  de- 
partment (section  98) ;  when  and  to  what  extent  they  shall 
be  entitled  to  a  vacation  or  leave  of  absence  on  account  of 
sickness  (section  100) ;  under  what  circumstances  such  per- 
sons shall  be  entitled  to  a  pension  for  physical  disability  (sec- 
tion 103)  or  forfeit  the  rijjht  to  a  pension  or  be  entitled  to  a 
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reward  for  heroic  and  meritorious  conduct — and  in  all  of  these 
and  other  instances  in  the  charter  the  employees  of  the  de- 
partment are  referred  to  as  members;  and  we  have  no  doubt 
that  in  these  instances  extra  men  are  included  in  such  desig- 
nation. We  certainly  do  not  think  that  when  the  charter 
framers  drafted  the  provisions  of  the  charter  here  under  con- 
sideration they  had  in  mind  and  intended  to  declare  that  extra 
men  should  not  be  regarded  as  ** members"  of  the  department 
and  not  entitled  to  pensions.  Moreover,  from  an  examination 
of  the  whole  charter  it  is  apparent  to  us  that  the  words  **oflfi- 
cers,**  "employees,"  and  ** members"  are  used  synonymously 
and  interchangeably.  They  were  so  used  in  the  provisions 
here  relating  to  the  fire  department. 

Counsel  for  the  defendants  enters  into  an  elaborate  argu- 
ment to  demonstrate  that  the  charter  recognizes  the  distinc- 
tion insisted  upon  by  him ;  but  his  reasoning  while  plausible 
is  not  convincing.  We  think  his  construction  of  the  provision 
under  consideration  is  technical  and  narrow,  and  that  it  beiii)? 
beneficent  in  character  should  be  liberally  construed.  So  con- 
strued, we  think  the  trial  court  correctly  apprehended  its 
meaning  and  effect. 

The  judgment  is  aflSrmed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  November  12,  1917. 


[Orim.  No.  620.    First  Appellate  District. — September  17.  1917.] 

THE   PEOPLE,   Respondent,  v.   CHARLES   S:MALL. 
Appellant. 

GttiMiNAL  Law — Pandebinq — House  of  Prostttdtion — Sufficiency  op 
Evidence. — ^In  this  prosecution  for  the  crime  of  pandering,  it  is 
held  that  the  evidence,  though  hearsay,  is  sufficient  to  support  the 
finding  that  the  house  in  which  the  girl  in  question  was  placed  aa 
an  inmate  was  at  the  time  a  house  of  prostitution. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County,  and  from  an  order  denying  a  new  trial.  F.  B. 
Ogden,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  M.  Armstrong,  for  Appellant 

U.  S.  Webb,  Attomey-Qeneral,  and  John  H.  Biordan, 
Deputy  Attorney-General,  for  Respondent. 

THE  COURT.— There  is  but  one  point  made  in  this  case, 
and  that  is  that  the  judgment  finding  the  defendant  guilty 
of  pandering  is  not  sustained  by  the  evidence  because  it  was 
not  shown  that  the  house  in  which  the  girl  in  question  was 
placed  as  an  inmate  was  at  that  time  a  house  of  prostitution. 
While  it  is  true  that  the  evidence  as  to  the  nature  of  the  house 
bears  largely  upon  the  reputation  of  the  house,  nevertheless 
we  are  satisfied  that  even  though  it  be  hearsay,  it  is  sufficient 
to  warrant  and  support  the  finding  of  the  jury  as  to  the  char- 
acter of  the  establishment  at  the  time  the  girl  was  placed  there 
by  the  defendant. 

That  is  the  only  point  made  worthy  of  discussion.  The 
judgment  and  order  denying  defendant's  motion  for  a  new 
trial  are  therefore  affirmed. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  November  15,  1917. 


[Crim.  No.  686.    First  Appellate  District.— September  17,  1917.] 
THE  PEOPLE,  Respondent,  v.  JOE  SILVAS,  AppeUant. 

Obiminal  Law — Beceivino  Stolen  Property — Oonstructive  Deuvery 
— Venub  of  Action. — In  a  prosecution  for  receiving  stolen  property 
with  knowledge  of  its  stolen  character,  a  constructive  delivery 
thereof  to  the  defendant,  who  undertook  to  sell  the  same  in  another 
county,  is  sufficiently  shown  to  give  the  superior  court  of  the 
county  in  which  the  property  was  stolen  jurisdiction  of  the  action, 
where  the  thief  took  the  property  to  a  transportation  company  fov 
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fihipmentj  had  tlie  shipping  receipt  issued  in  the  the  Dame  of  de- 
fendant and  delivered  it  to  him,  together  with  a  kej  to  the  suitcase 
in  which  the  property  was  contained 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County.    George  E.  Church,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Thomas  P.  Lopez,  and  Henry  Brickley,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  John  H.  Riordan, 
Deputy  Attorney-General,  for  Respondent. 

THE  COURT.— The  defendant  was  convicted  of  the  offense 
of  receiving  stolen  property  knowing  the  same  to  have  been 
stolen,  and  appeals  from  the  judgment  and  from  an  order 
denying  his  motion  for  a  new  trial. 

The  evidence  discloses  that  the  defendant  met  one  Demas, 
with  whom  he  had  some  prior  acquaintance,  in  a  poolroom  in 
Fresno,  and  in  conversation  with  him  learned  that  Demas  in- 
tended to  make  a  visit  to  Stockton  for  the  purpose  of  selling 
some  **stufl."  The  defendant  thereupon,  without  inquiry  as 
to  the  nature  or  value  of  the  articles  to  be  disposed  of,  stated 
that  he  was  going  to  Stockton,  and  would  save  Demas  the 
trouble  of  journeying  to  that  place  by  undertaking  to  sell 
them  himself.  The  property,  consisting  of  cameras  and  in- 
expensive jewelry  recently  stolen  from  a  local  store,  was 
contained  in  a  suitcase.  Demas  took  it  to  a  transportation 
company  for  shipment  to  Stockton,  had  the  shipping  receipt 
issued  in  the  name  of  the  defendant,  and  delivered  it  to  him, 
together  with  the  key  to  the  suitcase.  The  defendant  went  to 
Stockton,  and  when  there  he  employed  a  messenger  boy  to 
procure  the  suitcase  from  the  office  of  the  carrier,  who  in  the 
course  of  the  execution  of  his  commission  was  confronted  by 
peace  officers  on  the  iookout  for  the  claimant  of  the  suitcase, 
and  the  arrest  of  the  defendant  followed.  It  also  appears 
from  the  record  somewhat  vaguely  that  the  defendant  and 
Demas  had  been  engaged  in  a  somewhat  similar  transaction  in 
another  part  of  the  state. 

Four  points  are  presented  upon  this  appeal.  The  first  is 
that  the  evidence  does  not  show  such  a  delivery  of  the  prop- 
erty to  the  defendant  in  the  county  of  Fresno  as  to  bring  the 
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case  within  the  jurisdiction  of  the  superior  court  of  that 
county.  We  are,  however,  satisfied  that  the  proof  presented 
on  behalf  of  the  prosecution  to  the  effect  that  Demas  delivered 
to  the  defendant  the  shipping  receipt  which  had  been  obtained 
by  him  from  Wells,  Fargo  &  Co.,  the  carrier,  and  at  the  same 
time  delivered  to  the  defendant  the  key  to  the  suitcase,  was 
sufficient  to  show  a  constructive  delivery  of  the  property  to 
the  defendant  in  the  county  of  Fresno,  and  thus  to  give  the 
superior  court  of  that  county  jurisdiction  of  the  case. 

The  second  point  relates  to  the  instruction  of  the  court  bear- 
ing upon  the  same  question;  and  of  course  it  follows  that  if 
the  evidence  was  suflScient  to  show  a  constructive  delivery  of 
the  property  to  the  defendant,  the  instruction  of  the  court  to 
the  jury  to  that  effect  correctly  stated  the  law. 

The  third  point  is  that  the  evidence  is  insuflScient  to  show 
that  the  defendant  received  the  property  knowing  the  same 
to  have  been  stolen.  Upon  this  point  the  evidence  is  circum- 
stantial, but  is  on  the  whole,  we  think,  sufficient  to  have  war- 
ranted the  jury  in  finding  that  the  defendant  either  knew  the 
goods  to  have  been  stolen  at  the  time  he  received  the  same,  or 
that  the  circumstances  under  which  he  received  them  and 
agreed  to  dispose  of  them  were  so  suspicious  as  to  have  re- 
quired the  defendant  to  inquire  into  the  source  of  Demas* 
possession  of  the  same  before  receiving  from  him  and  under- 
taking to  dispose  of  them  in  a  distant  city. 

The  final  point  made  by  the  defendant  is  that  the  court 
erred  in  permitting  the  cross-examination  of  the  defendant 
as  to  his  previous  acquaintance  with  Demas,  and  particularly 
as  to  the  details  of  a  transaction  between  him  and  Demas  of 
a  suspicious  nature  in  the  city  of  Oakland  upon  a  prior  occa- 
sion. It  is  sufficient  to  say  that  the  defendant  in  his  exami- 
nation upon  his  own  behalf  testified  that  he  had  known  Demas 
prior  to  this  transaction,  and  that  this  would  be  suflBcient  to 
have  warranted  his  examination  as  to  the  extent  of  that 
acQTiaintance  and  of  the  past  transactions  between  the  pair. 

Finding  no  merit,  therefore,  in  these  four  contentions,  the 
judgment  and  order  are  affirmed. 
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[Crinu  No.  688.    Hrst  Appellate  Difitrict— September  17,   1917.] 
THE  PEOPLE,  Respondent,  v.  JOHN  MILLER,  Appellant. 

Criminal  Law — Amended  Information — ^Lack  of  Prejudice. — In  a 
criminal  action  the  filing  of  an  amended  information  is  not  preju- 
dicial to  the  defendant,  nor  in  contravention  of  the  provisions  of 
section  1008  of  the  Penal  Code,  where  the  original  information  pur- 
ported to  charge  a  public  offense  and  the  amended  information  did 
not  charge  an  offense  different  from  that  attempted  to  be  stated 
in  the  original  information. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County,  and  from  an  order  denying  a  new  trial. 
H.  Z.  Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Henry  Brickley,  and  Frank  A.  Curtin,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  John  H.  Riordan, 
Deputy  Attorney-General,  for  Respondent. 

THE  COURT. — It  is  only  necessary  to  say  in  this  case  that 
the  original  information  purported  to  charge  a  public  offense, 
and  that  the  amended  information  as  filed,  after  the  request 
of  the  district  attorney  and  upon  the  permission  of  the  court 
being  given,  did  not  charge  an  offense  different  from  that 
attempted  to  be  stated  in  the  original  information.  Conse- 
quently the  filing  of  the  amended  complaint  neither  preju- 
diced the  defendant  nor  contravened  the  provisions  of  section 
1008  of  the  Penal  Code.  (See  People  v.  Rippe,  32  Cal.  App. 
514,  [163  Pac.  506].) 

The  record  does  not  sustain  the  contention  of  counsel  for 
the  defendant  that  the  trial  court  refused  to  permit  him  to 
show  upon  cross-examination  of  the  complaining  witness  that 
the  latter  was  so  drunk  on  the  night  of  the  assault  with  which 
the  defendant  is  charged  as  not  to  be  able  to  identify  the 
defendant  as  one  of  the  persons  who  assaulted  him.  That  is 
all  we  think  need  be  said  as  to  that  assignment  of  error. 

No  other  point  in  the  case  requires  discussion,  and  we  are 
satisfied  that  the  evidence  sustains  the  verdict  and  judgment. 
The  judgment  and  order  denying  defendant's  motion  for  a 
new  trial  are  affirmed. 

84  Oftl.  App.--41 
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[Crim.  No.  692.    First  AppeDate  District.— September  17,  1917.] 
THE  PEOPLE,  Respondent,  v.  MAR  FOW,  AppeUant 

Criminal  Law — ^MuxDOfr— Cvidxkgb— A1D13  and  Abetteb  or  Crimk. — 
A  defendant  is  properij  convicted  of  the  crime  of  murder  under 
flection  31  of  the  Penal  Code  as  an  aider  and  abetter  of  the  killing, 
regardless  of  the  existence  of  a  conspiracy  between  him  and  his 
two  associates,  who  were  pursuing  the  deceased  with  intent  to  kill 
him,  notwithstanding  the  shot  fired  by  the  defendant,  although 
causing  a  serious  wound,  did  not  produce  the  death,  which  was 
eaused  bj  a  discharge  of  a  bullet  from  the  revolver  of  one  of  hia 
eompanions. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County,  and  from  an  order  denying  a  new  triaL  F.  B. 
Ogden,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court* 

Snook  &  Church,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  for  Respondent. 

THE  COURT.— The  defendant  was  convicted  of  murder  in 
the  first  degree  and  sentenced  to  imprisonment  for  life,  and 
appeals  from  the  judgment  and  from  an  order  denying  his 
motion  for  a  new  trial. 

The  only  point  seriously  urged  for  a  reversal  of  the  case 
is  that  the  evidence  is  insufficient  to  establish,  so  as  to  justify 
the  verdict  of  the  jury,  either  that  the  defendant  killed  the 
deceased  or  aided  and  abetted  in  said  killing. 

The  person  killed  was  of  Chinese  nationality  as  is  also  the 
defendant  and  two  other  persons  who  with  the  defendant  pur- 
sued the  deceased  across  a  public  street  in  the  city  of  Oak- 
land, firing  revolvers  at  him,  as  the  result  of  which  attack 
he  died.  Four  gunshot  wounds  were  inflicted  ui)on  the  de- 
ceased, of  which  three  with  thirty-eight  caliber  and  one  with  a 
thirty-two  caliber  bullet.  One  of  the  thirty-eight  caliber  bul- 
let wounds  was  necessarily  fatal,  and  the  wound  made  by  the 
thirty-two  caliber  pistol,  although  serious,  was  not  necessarily 
a  fatal  wound.  The  defendant,  pursued  and  apprehended 
immediately  after  the  killing,  had  on  his  person  a  thirty-two 
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caliber  pistol,  of  which  at  least  one  of  its  charges  had  been 
fired.  The  appellant's  argument  is  that  since  the  fatal  wound 
was  caused  by  a  thirty-eight  caliber  bullet,  and  it  is  not  shown 
that  the  defendant  fired  any  but  a  bullet  of  thirty-two  caliber, 
he  cannot  lawfully  be  convicted  as  a  principal  in  the  crime 
unless  there  be  evidence  that  the  killing  was  the  result  of  a 
conspiracy  in  which  he  participated,  or  unless  the  evidence 
shows  that  he  aided  in  the  crime  of  his  fellow-countrymen. 

Section  31  of  the  Penal  Code  provides  that  all  persons  con- 
cerned in  the  commission  of  a  crime  are  principals. 

In  the  present  case  there  is  much  evidence  from  which  the 
existence  of  a  conspiracy  between  the  defendant  and  his  two 
companions  to  kill  the  deceased  might  justly  be  inferred,  as, 
for  instance,  that  the  defendant  and  his  companions  were  act- 
ing together  in  their  pursuit  of  the  deceased,  and  that  the 
murder  occurred  during  the  existence  of  and  as  part  of  a 
tong  war  between  two  associations,  of  one  of  which  the  de- 
ceased was  a  member,  and  to  the  other  of  which  the  defend- 
ant— ^and  presumably  his  companions — ^belonged;  and  that 
the  defendant  immediately  after  the  killing  fled  to  his  tong's 
headquarters ;  but  we  think  it  is  not  necessary  to  rely  on  this 
principle  of  law  to  uphold  the  verdict  and  judgment,  for  we 
think  the  facts  outlined  as  to  the  defendant's  participation  in 
the  offense  clearly  amount  to  an  aiding  and  abetting.  The 
wound  inflicted  by  the  thirty-two  caliber  bullet  was  of  so 
serious,  although  not  necessarily  fatal,  a  character  that  the 
jury  were  entitled  to  infer  that  it  had  contributed  to  the  death 
of  the  deceased.  The  common  pursuit  of  the  deceased  by  the 
three  persons  intent  upon  his  murder  was  in  itself  aid  of  the 
most  effective  character  one  to  the  other,  as  much  so,  in  our 
opinion,  as  if  one  of  them  had  seized  their  fleeing  victim  and 
held  him  down  while  the  other  two  killed  him.  The  cases 
cited  by  the  appellant  from  other  jurisdictions  which  appear 
to  take  a  different  view  of  the  character  of  the  common  action 
of  two  or  more  persons  in  a  simultaneous  attack  upon  another 
do  not  commend  themselves  to  us  as  based  on  sound  reason- 
ing. We  prefer  to  follow  a  case  decided  in  our  own  courts. 
{People  V.  Petruzo,  13  Cal.  App.  569,  581,  [110  Pac.  324, 
329]),  in  which  it  was  said:  "It  certainly  would  be  a  re- 
proach to  the  law  if  it  countenanced  the  doctrine  that  where 
A  and  B  deliberately  and  unlawfully  fire  at  C  with  intent  tx) 
kill  him,  and  one  shot  takes  effect  causing  his  death,  but  it 
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is  uncertain  whether  A  or  B  fired  it,  neither  can  be  convicted 
of  murder  unless  a  conspiracy  should  be  shown  between  them. 
In  any  rational  view  each  must  be  considered  as  aiding  and 
abetting  the  other,  and  both  responsible  for  the  homicide/' 
It  is  evident  that  the  same  reasoning  applies  to  a  case  where 
both  fire  at  the  deceased  and  it  is  apparent  whose  shot  proved 
fatal. 

For  the  reasons  given  the  contention  of  the  appellant  must 
be  disallowed  and  the  judgment  and  order  affirmed.  It  is  sc 
ordered. 


[Crim,  No.  407.    Third  AppeUate  District.— September  17,  1917.] 

THE     PEOPLE,    Respondent,     v.     JOHN     P.     DUFUR, 

Appellant. 

CuicmAL  Law — ^Iicpaneuno  Juey  —  Peremptory  Challenge— Panic 
NOT  Filled. — In  a  criminal  action,  it  is  not  error  to  refuse  to  fill 
the  pajiel  after  a  juror  was  excused  and  to  require  tbe  defenda*:t 
to  exercise  a  peremptory  challenge  when  the  panel  was  not  full,  or 
to  refuse  to  fill  the  panel  after  a  phjsicallj  disqualified  person  had 
been  excused. 

Ia.  —  Fraudulent  Claim  on  Insurance  Policy — Evidence — Demand 
FOR  Production  of  Policy — Constitutional  Right  of  Defendant 
NOT  Violated. — In  a  prosecution  for  making  a  false  affidavit  and 
proof  of  loss  with  intent  to  use  it  in  support  of  a  fraudulent  claim 
on  an  insurance  policy,  the  constitutional  right  of  the  defendant  not 
to  be  called  as  a  witness  against  himself  was  not  violated  by  calling 
upon  him  to  produce  the  policy,  where  a  copy  of  the  policy  retained 
by  the  company  was  introduced  in  evidence. 

Id. — Evidence  of  Loss — Measure  of  Indemnity — Code  Provision  In- 
applicable.— Section  2756  of  the  CSvil  Code  fixing  the  measure  of 
indemnity  between  insured  and  insurer  in  case  of  burning  of  insured 
property  as  the  expense  it  would  be  to  the  insured  to  replace  the 
thing  lost  has  no  application  to  a  prosecution  under  section  649  of 
the  Penal  Code,  and,  therefore,  the  proof  is  not  required  to  be  ad- 
dressed to  the  measure  of  indemnity  to  the  insurer. 

Id. — Presentation  of  Claim — Proof  Unnecessary. — In  a  prosecution 
for  the  second  crime  mentioned  in  section  549  of  the  Penal  Code, 
the  preparing,  making,  or  subscribing  of  an  affidavit  or  proof  of  loss 
with  intent  to  present  it  in  support  of  a  fraudulent  claim  on  a  policy 
of  insurance,  evidence  of  the  presentation  of  the  claim  is  admissible^ 
but  such  crime  may  be  established  without  such  evidence. 
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Id. — Instruction  as  to  Uncontroverted  Facts — ^PUejudicial  Eeroe. — 
In  view  of  seetion  19  of  article  VI  of  the  Constitution,  declaring 
that  judges  shall  not  charge  juries  with  respect  to  matters  of  fact, 
but  maj  state  the  testimony  and  declare  the  law,  an  instruction  ad- 
Tising  the  jury  as  to  certain  fact's,  of  which  there  was  evidence  there 
was  no  contention,  and  that  they  should  find  accordingly,  is  preju- 
dicial error,  aa  the  plea  of  not  guilty  put  in  issue  every  material 
fact. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Hum- 
boldt County,  and  from  an  order  denying  a  new  trial. 
Denver  Sevier,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court, 

L.  M.  Burnell,  and  J.  L.  Kennedy,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones, 
Deputy  Attorney-General,  for  Respondent. 

CHIPMAN,  P.  J. — ^Defendant  was  tried  upon  an  informa- 
tion brought  under  section  549  of  the  Penal  Code  charging 
that  he  made  and  subscribed  an  affidavit  and  proof  of  loss 
with  intent  to  present  and  use  the  same  and  to  allow  and 
cause  the  same  to  be  presented  in  support  of  a  false  and 
fraudulent  claim  for  loss  by  fire.  The  claim  is  alleged  to 
have  been  false  and  fraudulent  by  reason  of  the  fact  that, 
whereas  the  claim  was  alleged  to  have  been  made  for  $250 
on  a  policy  of  insurance  upon  household  furniture  and  per- 
sonal effects,  such  personal  property  was  charged  to  be  of  the 
value  of  not  to  exceed  $25.  There  was  a  second  count  based 
upon  a  claim  arising  out  of  another  policy,  but  as  the  jury 
found  the  defendant  not  guilty  as  to  this  count,  it  needs  no 
further  mention. 

The  jury  found  defendant  guilty  as  charged  in  the  first 
count.  He  appeals  from  the  judgment  of  conviction  and  from 
the  order  denying  his  motion  for  a  new  trial.  As  the  judg- 
ment and  order  must  be  reversed,  we  will  notice  some  alleged 
errors  as  to  matters  likely  to  arise  again  should  there  be  a 
new  trial. 

1.  It  is  contended  that  the  court  erred  to  defendant's  preju- 
dice in  refusing  to  fill  the  panel  after  a  juror  was  excused 
and  requiring  defendant  to  exercise  a  peremptory  challenge 
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when  the  panel  was  not  full,  and  ako  in  refusing  to  fill  the 
panel  after  a  physically  disqualified  person  had  been  excused. 

This  question  was  raised  in  People  v.  Scoggins,  37  Cal.  676, 
and  decided  adversely  to  defendant's  contention.  The  method 
of  impaneling  a  jury  in  a  criminal  case  was  established  in 
that  case  and  was  approved  subsequently  in  People  v.  Russell, 
46  Cal.  121 ;  People  v.  lams,  57  Cal.  115 ;  People  v.  Riley,  65 
Cal.  107,  [3  Pac.  413] ;  People  v.  Hickman,  113  Cal.  81,  [45 
Pac.  175] ;  People  v.  Harrison,  18  Cal.  App.  288,  [123  Pac. 
200].  We  see  no  reason  for  reopening  the  question,  but  must 
regard  it  as  settled. 

2.  Witness  Ridling,  an  adjuster  of  fire  losses  for  the  com- 
pany issuing  the  insurance  policy  in  question,  was  called  as 
a  witness  for  the  prosecution.  He  testified  that  he  met  the 
defendant  in  Eureka  and  talked  with  him  about  the  loss,  at 
which  time  the  defendant  told  witness  that  the  premises  had 
been  burned.  **Q.  Did  Mr.  Dufur  have  the  policies  of  insur- 
ance there  at  that  timet  A.  Yes,  sir.  Q.  Did  you  examine 
themt  A.  Yes,  sir.  Q.  Did  he  surrender  them  to  you  or  did 
he  retain  themt  A.  He  retained  them  but  let  me  look  them 
over.  Q.  You  looked  them  overt  A.  Yes,  sir.  Mr.  Nelson: 
Now  I  will  ask  the  defendant  to  produce  the  policies.  Mr. 
Burnell:  To  that  we  object  and  assign  it  as  error  upon  the 
part  of  the  District  Attorney.  He  has  no  right  to  make  any 
demand  of  that  kind  in  any  way,  shape,  or  form.  He  cannot 
call  upon  the  defendant  in  any  way,  shape,  or  form  to  pro- 
duce anything.  I  assign  that  as  error  and  ask  that  the  jury 
be  instructed  to  disregard  it.  Mr.  Nelson:  If  you  refuse  to 
do  that,  we  will  offer  in  evidence  these  copies.  Mr.  Burnell : 
We  also  object  to  that  remark  of  counsel  and  ask  that  coun- 
sel be  instructed  not  to  make  any  more  such  remarks.  Mr. 
Nelson :  I  ask  for  the  original  documents.  We  are  not  ask- 
ing Mr.  Dufur  to  testify.  I  know  he  does  not  have  to  testify, 
but  we  want  to  identify  these  documents.  Mr.  Burnell :  My 
objection  runs  to  all  the  remarks  of  the  District  Ast/»rney. 
Court:  Proceed,  Mr.  Nelson.  Mr.  Nelson:  Q.  I  will  ask  you, 
Mr.  Ridling,  to  examine  that  copy  of  a  policy.  A,  This  is  a 
copy  of  the  policy.  Mr.  Burnell:  To  that  we  object,  unless 
he  shows  h'}  knows  this  to  be  a  copy  of  his  own  knowledge, 
that  he  knows  this  is  a  copy.  Unless  be  swear  of  his  own 
knowledjre  this  is  a  copy.  Mr.  Nelson  Q.  Is  this  a  copy  of 
one  of  the  policies  shown  you  by  Mr.  Dufur  on  October  2, 
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1916,  in  this  city  t  A.  Yes,  sir.*'  The  copy  produced  by  the 
witness  was  then  introduced  in  evidence. 

It  is  urged  with  much  earnestness  that  this  was  a  yiolatiou 
of  defendant's  constitutional  right  forbidding  his  being  called 
upon  to  be  a  witness  against  himself.  14  Encyclopedia  of 
Evidence,  sections  646,  647,  is  cited  to  the  effect  that  it  is 
error  ''even  to  call  upon  a  defendant  in  a  criminal  case  in 
the  presence  of  a  jury  to  testify  or  produce  documents  against 
his  will,  even  though  he  makes  no  objection  thereto."  The 
following  cases  are  cited  in  support  of  this  view  of  the  law : 
State  V.  Merkley,  74  Iowa,  695,  [39  N.  W.  Ill] ;  McKnight 
V.  United  States,  115  Fed.  972,  [54  C.  C.  A.  358] ;  OUlespie  v. 
State,  5  Okl.  Cr.  546,  [Ann.  Cas.  1912D,  259,  35  L.  R.  A. 
(N.  S.)  1173,  115  Pac.  620].  In  the  Oklahoma  case  it  was 
said:  ''When  such  a  demand  is  made,  a  defendant  must  accept 
the  alternative  of  either  producing  the  letters,  and  thereby 
incriminate  himself,  or  of  having  the  jury  place  the  strongest 
possible  construction  against  him  upon  his  failure  to  do  so. 
If  this  can  be  done,  the  very  life,  body,  and  soul  of  the  Con- 
stitution would  be  violated  and  trampled  upon." 

In  the  Iowa  case  "the  defendants  answered  that  they  did 
not  have  the  papers,  and  did  not  know  where  they  were," 
and  the  court,  while  holding  that  the  lower  court  erred  in 
making  the  inquiry,  stated  that  "whether  in  view  of  the  an- 
swer to  the  inquiry  and  the  whole  record,  the  defendants  were 
in  any  respect  prejudiced  by  what  the  court  did  we  have  no 
occasion  to  determine." 

In  view  of  our  constitutional  provision  found  in  section 
4%,  article  VI,  we  must  determine  this  very  question  whether 
the  error  was  prejudicial.  The  policy  of  insurance  was  an 
essential  link  in  the  chain  of  evidence  necessary  to  be  proven, 
although  the  charge  was  based  upon  a  false  affidavit  as  to  the 
value  of  the  goods  covered  by  the  policy  and  lost  by  fire.  But 
the  existence  of  the  policy  was  shown.  Defendant  had  it  and 
showed  it  to  the  agent,  the  witness,  to  examine  and  the  agent 
had  at  the  time  in  his  possession  the  copy  of  the  policy  re- 
tained by  the  company,  which  was  introduced. 

In  the  cases  cited  the  documents  demanded  were  the  origi- 
nal and  only  ones  in  existence.  The  courts  held  that  second- 
ary evidence  of  their  contents  could  have  been  shown,  and 
hence  there  was  no  necessity  for  making  the  demand  in  the 
presence  of  the  jury,  thus  giving  rise  to  inferences  prejudicial 
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to  the  defendant  We  cannot  see  how,  in  the  present  case, 
any  inference  unfavorable  or  prejudicial  to  defendant  could 
have  arisen  in  the  minds  of  the  jury  in  view  of  the  fact  that 
the  policy  in  his  possession  and  the  one  introduced  were  iden- 
tically the  same  and  that  the  oflPense  charged  was  based  upon 
an  entirely  different  document. 

3.  Error  is  assigned  in  connection  with  evidence  admitted 
over  objection  in  making  proof  of  value  of  the  property  de- 
stroyed. Witnesses  Jones  and  his  wife  testified  to  the  pur- 
chase price  of  certain  of  the  destroyed  articles.  Certain  other 
witnesses  testified  to  the  value  of  the  articles  destroyed  and, 
it  is  contended,  that  they  did  not  qualify  as  expert  wit- 
nesses; that  they  did  not  know  the  market  value  in  the  vicin- 
ity where  the  property  was  situated  when  destroyed  or  that 
there  was  any  market  value  at  that  place;  and  did  not  know 
what  it  would  cost  to  replace  the  property  at  the  point  where 
destroyed.  The  contention  seems  to  be  that  section  2756  of 
the  Civil  Code  applies,  and  that  the  proof  should  have  been 
addressed  to  the  measure  of  indemnity  to  the  insurance  com- 
pany which  the  code  says  **is  the  expense  it  would  be  to  the 
insured  at  the  time  of  the  commencement  of  the  fire  to  re- 
place the  thing  lost  or  injured  in  the  condition  in  which  it 
was  at  the  time  of  the  injury."  We  do  not  think  this  sec- 
tion has  any  application  in  this  case.  As  between  the  com- 
pany and  the  insured,  the  section  fixes  the  ''measure  of  in- 
demnity" and  that  is  its  sole  purpose.  The  issue  here  is 
whether  defendant  violated  section  549  of  the  Penal  Code, 
which  provides  that  "every  person  who  presents  or  causes  to 
be  presented  any  false  or  fraudulent  claim,  or  any  proof  in 
support  of  any  such  claim,  upon  any  contract  of  insurance 
for  the  payment  of  any  loss,  or  who  prepares,  makes,  or  sub- 
scribes any  account,  certificate  of  survey,  affidavit  or  proof 
of  loss,  or  other  book,  paper,  or  writing  with  intent  to  pre- 
sent or  use  the  same,  or  to  allow  it  to  be  presented  or  used  in 
support  of  any  such  claim,  is  punishable,"  etc.  Rightly  to 
test  the  correctness  of  the  court's  rulings  and  whether  or  not 
prejudicial,  the  situation  and  character  of  the  property  de- 
stroyed should  be  understood.  In  1906  Isham  R.  Jones  ac- 
quired the  land.  It  is  situated  east  of  Eureka,  about  forty- 
five  miles  in  what  is  spoken  of  as  "the  mountains"  or  "in  the 
hills."  Jones  erected  a  dwelling-house  and  barn  on  the  prem- 
ises and  moved  his  family  there  in  1907.     The  dwelling  con- 
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sisted  of  a  small  sitting  or  family  room  and  a  kitchen :  over 
these  was  an  attic.  He  took  with  him  for  the  kitchen  a  small 
four-hole  cooking-stove  and  for  the  family  room  a  small  sheet- 
iron  heater,  ''a  pair  of  bedsprings/'  which  he  utilized  by  nail- 
ing them  to  uprights  for  legs,  ''a  kind  of  a  camp-chair  that 
had  a  cloth  back  and  seat  and  some  other  chairs.''  These 
articles  were  ''second  hand"  and  were  purchased  in  Eureka 
at  a  cost,  as  Jones  testified,  of  $15.  He  took  some  bedding, 
dishes,  knives,  and  forks,  and  other  kitchen  utensils.  A 
center  table  for  the  family  room  was  roughly  constructed 
after  the  family  arrived.  A  rough  cupboard  and  table  were 
made  for  use  in  the  kitchen.  In  1914,  Jones  sold  the  prem- 
ises to  Ed  Baxter  and  A.  D.  Dufur,  defendant's  brother,  for 
whom  defendant  was  attorney  in  fact  and  made  the  afSdavit 
charged  in  the  information.  Baxter  had  a  third  interest  in 
the  premises  and  sold  this  interest  to  Dufur  in  1915.  He 
''lived  there  until  the  summer  or  fall  of  1915"  and  had 
charge  of  the  property.  He  testified  that  when  he  left  the 
place  the  articles  turned  over  with  it  by  Jones  were  in  the 
house  and  that  these  constituted  substantially  all  of  its  fur- 
nishings. He  described  the  household  effects.  The  heating 
stove  in  the  family  room  "was  a  little,  round  sheet-iron  heat- 
ing stove,  with  a  kind  of  fancy  top  to  it,  but  it  had  been 
broken  and  we  had  to  put  the  wood  in  from  the  top.  It  was 
second-handed."  He  describes  the  bed  thus:  "It  was  made 
out  of  poles  and  I  believe  a  pine  board  was  split  out  for  the 
front  part  of  it  and  shaved  a  little  bit  in  the  center,  and,  if  I 
remember  right,  the  back  was  the  same  kind  of  a  board  and 
underneath  were  legs.  All  of  the  bed  except  the  wire  springs 
was  a  home-made  affair.  It  had  been  there  a  long  time. ' '  Of 
the  bedding  he  testified:  "Well,  there  was  a  tick  made  out  of 
calico.  I  believe  that  was  spliced  together  in  two  or  three 
pieces  and  I  believe  it  was  filled  with  straw  or  hay,  ...  a 
half  a  white  blanket  that  had  been  a  good  blanket  and  a 
double  gray  blanket  and  a  quilt  stuffed  with  some  kind  of 
feathers,  quite  a  heavy  quilt  but  it  had  been  used  a  great 
deal  .  .  .  that  Mrs.  Jones  made  herself ;  a  pillow  or  two,  but 
no  sheets."  He  mentions  a  center  table  and  a  small  table 
made  out  of  a  drygoods  box,  "with  four  small  legs  attached 
to  it";  also  a  small  diamond-shaped  hat-rack  with  "four  pe^s 
in  it";  a  set  of  deer  horns;  a  canvas-bottomed  "tipping  chair," 
and  five  or  six  common  wooden-bottom  chairs  in  the  whole 
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building.  In  addition  to  the  bed  described,  there  was  a  bunk, 
home  made.  ''Mr.  Wells  was  sleeping  in  that  and  he  fixed 
it  up  himself."  There  was  no  bedding  for  this  bunk.  Wells 
was  a  hired  man.  Baxter  described  the  kitchen  equipment  as 
consisting  of  some  plates,  knives,  and  forks,  and  spoons,  and 
some  pots  and  kettles  and  other  small  articles,  enough  to 
serve  a  half  a  dozen  people,  all  old  and  formerly  in  use  by 
the  Joneses.  There  was  a  cupboard  built  against  the  wall 
with  three  or  four  shelves  **and  a  cloth  nailed  up  for  a  cover,'' 
and  another  similarly  constructed  cupboard  with  no  cover ;  a 
home-made  sink  of  wood;  the  cooking-stove  he  describes  as 
''a  small  stove,  a  four-hole  cooking-stove,"  old  when  he  went 
there;  "the  fire-box  was  burned  out  and  Mr.  Wells  had 
patched  it  up";  the  chairs  were  old  as  were  all  the  cooking 
utensils;  there  were  two  galvanized  washtubs,  one  in  fairly 
good  condition,  the  "other  leaked  and  would  not  hold  water." 
The  foregoing  covers  substantially  the  furnishings  of  the 
dwelling.  This  and  other  witnesses  mentioned  some  other 
things  of  small  value.  The  witness  was  asked  to  state  "the 
value  of  the  household  contents"  when  he  was  last  there,  and 
replied:  "About  twenty-five  or  thirty  dollars."  "Q.  You 
would  consider  that  a  liberal  valuation?  A.  Yes,  sir."  Sev- 
eral witnesses  were  called  to  testify  to  the  contents  of  the 
house — ^persons  who  lived  in  the  vicinity  and  had  frequently 
been  at  the  Dufur  house,  some  of  them  working  there,  eating 
and  sleeping  at  the  place.  They  described  the  furnishings 
and  the  condition  they  were  in  as  to  use.  None  of  them  fixed 
a  greater  value  than  did  Baxter  and  some  placed  it  as  low  as 
$20  "for  the  entire  outfit." 

The  schedule  of  articles  to  which  defendant  made  affidavit 
embraces  many  articles,  of  no  great  value  each,  which  seem 
not  to  have  been  in  the  house.  The  list  foots  up  $336.45. 
Among  the  items  are  the  following:  "1  bed  and  mattress  and 
springs,  all  complete,  $25 ;  blankets  on  said  bed,  $5 ;  sheets  on 
said  bed,  $2 ;  pillows  on  said  bed,  $1.50 ;  1  bed,  mattress,  bed- 
ding and  pillows,  $25 ;  cooking  utensils  (not  otherwise  herein 
enumerated),  $25;  kitchen  cooking  stove,  $30;  1  large  parlor 
stove,  $25;  1  kitchen  cupboard,  $15."  Other  articles  are  set 
down  at  values  much  in  excess  of  the  value  placed  upon  them 
by  witnesses.  Defendant  submitted  no  evidence  of  values  nor 
did  he  controvert  the  testimony  of  witnesses  as  to  the  eon- 
tents  of  the  house  which  covered  the  time  shortly  before  the 
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fire  occurred.  These  witnesses  were  accustomd  to  life  in  the 
hills  on  stock  ranches  such  as  the  Dufur  place,  remote  from 
markets  and  in  cabins  scantily  furnished  as  this  one  was,  and 
they  testified  to  a  general  knowledge  of  the  cost  or  value  of 
such  articles  as  entered  into  the  outfitting  of  the  Dufur  house. 
Concededly  there  was  no  open  market  or  established  market 
value  of  these  articles  at  the  place  where  destroyed,  and  espe- 
cially was  this  true  of  old  furnishings.  The  principal  articles 
had  been  in  use  since  1906  and  were  then  "second  hand," 
and  practically  all  of  them  had  been  in  use  from  that  date 
forward.  We  might  almost  safely  say  that  with  the  descrip- 
tion given  by  the  witnesses,  the  jury  would  be  authorized  to 
pass  upon  values  without  the  aid  of  expert  testimony.  Cer- 
tain it  is  that  the  testimony  given  was  the  best  available,  and 
in  the  absence  of  any  evidence  to  the  contrary,  the  jury  were 
justified  in  accepting  the  values  testified  to. 

4.  Error  is  assigned  in  admitting  the  claim  and  the  proof 
of  loss,  which  were  one  and  the  same  instrument,  on  the 
ground  that  *'it  was  incompetent  and  not  identified  as  com- 
ing from  the  defendant."  At  the  time  Mr.  Ridling  met  de- 
fendant, referred  to  in  paragraph  marked  2  above,  defendant 
furnished  Ridling  an  itemized  statement  of  the  contents  of 
the  house.  This  was  on  October  2,  1916.  On  the  next  day 
defendant  presented  the  statement  and  witness  told  him  to 
have  it  sworn  to  before  a  notary.  Defendant  took  the  state- 
ment and  on  October  4th  defendant  returned  it  to  witness 
duly  sworn  to  as  of  that  date.  '*Q.  What  did  he  say  to  you 
in  reference  to  the  document  that  he  handed  to  you,  and  the 
values  therein  set  forth  1  A.  He  said  that  is  the  value,  what 
he  claimed  was  his  loss.  Q.  What  further  conversation  did 
you  have  with  Mr.  Dufur  at  that  timet  A.  Mr.  Dufur  and 
I  could  not  agree  as  to  the  amount  of  his  loss  and  he  requested 
proof  of  loss,  blank  proof  of  loss  for  him  to  make  out,  which 
I  gave  to  him.  Q.  I  will  ask  you  to  examine  these  two  docu- 
ments, in  reference  to  the  form  first,  Mr.  Ridling.  Did  you 
hand  Mr.  Dufur  two  proofs  of  loss  similar  to  those  t  A. 
Those  are  the  identical  proofs  that  I  handed  to  him ;  yes,  sir. 
Q.  And  where  did  you  give  them  to  Mr.  Dufur  t  A.  In  his 
office.  Q.  In  this  cityt  A.  Yes,  sir.  Q.  Now,  Mr.  Ridling, 
after  you  gave  these  two  blank  forms  of  proof  of  loss  to  ]Mr. 
Dufur,  when  did  you  next  see  themt  A.  He  mailed  them  to 
the  company's  office,  and  they  returned  them  to  me."    Wit- 
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ness  testified  that  he  "received  the  first  proof  upon  the  7th  of 
October,  and  after  examining  them  returned  them  to  defend- 
ant for  amendment  by  registered  mail.  Q.  Did  you  get  a 
return  card  from  Mr.  Dufur  that  he  had  received  themt 
A.  Yes,  sir  [exhibiting  the  card  which  was  introduced  in  evi- 
dence signed  John  F.  Dufur].  Q.  Now,  Mr.  Ridling,  when 
did  you  next  see  the  original  proofs  of  loss?  A.  Upon  the 
sixteenth  day  of  October  I  received  the  amended  proofs  of 
loss.  Q.  And  they  were  certain  proofs  of  loss  with  certain 
additions  and  slips  attached  thereto.  A.  Yes,  sir.  Q.  Who 
handed  them  to  you  the  second  time?  A.  Mr.  Stealey. 
Q.  Did  you  see  the  envelope  in  which  they  came  the  second 
timet  A.  This  is  it,  the  second  time  [showing  envelope]. 
.  .  .  Mr.  Nelson :  Q.  This  exhibit  marked  6  is  the  one  you  re- 
ceived on  October  5,  1916,  and  again  on  October  16,  1916 1 
A.  Yes,  sir.  ...  Q.  Do  you  identify  these  exhibits,  People's 
Exhibits  Nos.  6  and  7,  as  having  been  handed  to  you  in  this 
envelope  [showing  envelope]  t  A.  Yes,  sir.  Q.  Both  of  them 
in  the  one  envelope  t  A.  Yes,  sir.  Q.  You  received  them  on 
October  7,  1916?  A.  Yes,  sir.  Q.  And  then  again  on  Octo- 
ber 16,  1916?  A.  Yes.  sir,  they  came  back  in  that  envelope. 
Q.  They  both  came  back  in  that  envelope?    A.  Yes,  sir." 

The  envelope  was  then  introduced  and  was  indorsed: 
*'John  F.  Dufur,  Eureka,  Cal.  Four  2  cent  stamps 

Registered  No.  1420.     Ten  cent  registry  stamp.    Return  Card 
Required.     (143)     Newark  Fire  Insurance  Co.  San  Francisco 
76695  California. 

332  Pine  Street.    Old  office  304  and  310  Kohl  Bldg. 
Post  marked  on  back  Eureka  Cal  Oct  14  1916,  Registered. 
San  Francisco  Cal  Oct  15  1916." 

Notary  Dickson  identified  his  signature  to  the  first  proof 
made  October  4th.  "Q.  Can  you  identify  John  H.  Dufur 's 
signature  there?  A.  No,  I  am  not  familiar  enough  with  his 
signature  to  do  that.  Q.  Well,  did  he  subscribe  the  paper 
in  your  presence?  A.  Well,  I  presume  he  must  have  done  so, 
although  my  recollection  does  not  serve  me  on  that  point." 
The  witness  stated  he  had  '*no  recollection  about  it";  that  he 
had  seen  Mr.  Dufur  write  and  had  seen  his  signatures  and 
was  of  the  opinion  that  this  was  his  signature  but  would  not 
say  so  positively. 

Notary  Frost,  before  whom  the  proofs  of  October  14th  were 
sworn  to^  was  called  as  a  witness  and  defendant's  counsel  ad- 
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mitted  the  signature  of  defendant  to  be  attached  to  the  proofs,  i 
Witness  was  then  shown  defendant's  signature  on  the  en- 
velopes above  referred  to  and  after  having  qualified  himself 
to  testify  as  to  defendant's  signature,  he  testified:  **Well,  in 
my  judgment  I  would  say  that  I  am  convinced  that  the  name 
of  John  F.  Dufur  in  the  upper  left-hand  corner  of  each  one 
of  those  envelopes  is  the  signature  of  John  F.  Dufur,  the 
gentleman  sitting  there."  All  this  evidence  was  admitted 
under  objection  and  after  it  was  all  in,  defendant  moved  to 
strike  it  from  the  record,  which  motion  was  denied,  and  the 
contention  now  is  that  *'at  the  best  such  evidence  merely 
raised  a  presumption  that  the  proof  of  loss  was  presented  to 
the  insurance  company." 

Counsel  cited  many  cases  to  the  effect  that  "every  fact 
necessary  to  a  conviction  must  be  proven  beyond  a  reasonable 
doubt,  and  no  presumptions  are  to  be  made  against  the  defend- 
ant." The  argument  is  thus  stated:  **At  the  most  the  evi- 
dence  only  shows  the  claim  and  proof  of  loss  to  have  been  in 
the  possession  of  the  insurance  company,  after  having  been 
in  the  possession  of  the  defendant.  But  it  does  not  show  such 
paper  was  delivered  or  presented  to  the  company  by  the  de- 
fendant, or  that  it  and  the  envelope  in  which  it  was  contained 
were  sent  by  him  or  even  with  his  knowledge,  much  less  with 
his  consent.  The  presumption  of  delivery  which  follows  from 
the  possession  of  an  instrument  cannot  be  indulged  in  oppo- 
sition to  the  presumption  of  innocence,  where  a  material  ele- 
ment of  a  criminal  charge  is  involved." 

We  think  the  jury  had  something  stronger  than  a  presump- 
tion to  justify  their  implied  finding  that  defendant  not  only 
executed  these  proofs,  but  did  so  with  intent  to  present  them 
and  did  cause  them  to  be  presented  by  transmission  through 
the  mail.  It  is  inconceivable  that  after  defendant  had  exe- 
cuted the  documents  and  had  sworn  to  them  before  notaries 
and  had  inclosed  them  in  envelopes  indorsed  and  registered 
by  him  and  directed  to  the  insurance  company,  that  some 
other  person  got  possession  of  them  and  dropped  them  into 
the  postoffice  at  Eureka  without  defendant's  knowledge  or 
consent.  At  no  time  after  investigation  began  of  his  good 
faith  in  making  claim  of  loss  did  he  disavow  executing  and 
sending  these  documents,  but,  on  the  contrary,  sought  to  show 
by  witness  Ford,  who  had  acted  as  his  attorney  at  one  time, 
that  he  consulted  Mr.  Ford  as  to  the  values  he  had  placed 
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on  the  various  articles  daimed  to  have  been  destroyed  by  the 
fire.  It  would  tax  human  credulity  to  the  breaking  poiut  to 
attribute  the  sending  of  these  proofs  to  the  insurance  com- 
pany by  any  person  other  than  defendant. 

Furthermore,  section  549  of  the  Penal  Code  embodies  two 
crimes,  first,  the  presenting  or  causing  to  be  presented  any 
false  or  fraudulent  claim,  etc.,  and,  second,  the  preparing, 
making,  or  subscribing  any  afiidavit  or  proof  of  loss  with 
intent  to  present  the  same,  or  to  allow  it  to  be  presented,  etc. 
Evidence  of  the  presentation  of  the  claim  is  admissible  in 
support  of  the  second  crime  mentioned  in  the  section,  but  the 
crime  as  charged  in  the  information  might  be  established  with- 
out proof  that  the  claim  was  actually  presented. 

5.  Error  is  urged  in  giving  the  following  instruction :  "Cer- 
tain facts  are  admitted  in  this  cause,  and  hence  it  is  proper 
that  the  court  refer  to  them.  There  is  no  contention  but  that 
there  was  a  building  and  bam  at  the  place  designated  in  the 
information,  and  that  in  this  building  there  was  certain  per- 
sonal property  and  in  the  barn  there  was  hay  which  belonged 
to  A.  D.  Dufur ;  that  this  property  was  insured  by  the  Newark 
Fire  Insurance  Company  of  Newark,  New  Jersey,  and  that  if 
any  loss  by  fire  occurred  to  said  property,  such  loss,  if  any, 
was  payable  to  A.  D.  Dufur;  that  the  defendant  was  the 
attorney  in  fact  for  said  A.  D.  Dufur  at  the  times  mentioned 
in  said  information ;  that  there  was  a  fire,  and  the  dwelling- 
house  and  contents  therein  and  the  bam  and  the  hay  therein 
were  destroyed  by  said  fire.  As  to  those  facts  there  is  no  con- 
tention and  you  must  find  accordingly.'* 

There  was  sufficient  evidence  to  have  justified  the  jury  in 
finding  the  facts  stated  in  the  instruction.  The  record,  how- 
ever, does  not  show  that  they  were  admitted  by  the  defendant. 
On  the  contrary,  the  plea  of  **not  guilty"  put  in  issue  every 
material  fact,  and  though  not  controverted  by  countervailing 
evidence,  it  was  the  right  of  the  defendant  to  have  the  jury 
pass  upon  every  material  fact.  Section  19,  article  VI,  of  the 
Constitution  declares  that:  ** Judges  shall  not  charge  juries 
with  respect  to  matters  of  fact,  but  may  state  the  testimony 
and  declare  the  law."  The  court  took  from  the  jury  or,  what 
is  the  equivalent,  directed  them  to  find  the  enumerated  facts, 
leaving  substantially  only  the  alleged  making  of  the  affidavit 
with  the  intent  alleged  and  the  value  of  the  property  de- 
stroyed to  be  found  by  the  jury.     The  attorney-general  cites 
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People  V.  Perry,  65  Cal.  568,  [4  Pac.  572],  and  People  v.  CJiris- 
iensen,  85  Cal.  568,  [24  Pac.  888],  where  it  was  held  that  a 
mere  statement  of  the  evidence  is  not  a  violation  of  the  Consti- 
tution. But  the  instruction  is  not  a  "mere  statement  of  the 
evidence";  it  is  a  statement  that  certain  material  facts  were 
admitted;  that  there  was  no  contention  as  to  them  and  that 
the  "jury  must  find  accordingly."  It  was  said  in  People  v. 
Gordon,  88  Cal.  422,  426,  [26  Pac.  502,  504] :  '*  While  section 
19,  article  VI,  of  the  Constitution  allows  judges  to  state  the 
testimony  to  the  jury,  yet  this  principle  has  always  been 
strictly  enforced,  and  necessarily  so,  for  that  judges  must  not 
charge  juries  with  respect  to  matters  of  fact  is  a  constitu- 
tional prohibition  which  has  been  jealously  guarded  and 
rigidly  upheld  from  the  earliest  judicial  history  of  the  state"; 
citing  People  v.  Williams,  17  Cal.  147.  See  remarks  of  Mr. 
Justice  Sloss  in  People  v.  MacDonald,  167  Cal.  545,  550,  [140 
Pac.  256] ;  People  v.  Carder,  31  Cal.  App.  355,  357,  [160  Pac. 
686] ;  see,  also,  note  in  Treadwell's  Constitution,  p.  344,  where 
the  cases  are  collected. 

There  are  some  other  assignments  of  error  which  we  do  not 
deem  it  necessary  to  consider.  A  number  of  collateral  mat- 
ters were  gone  into  by  the  district  attorney  which  had  little, 
if  any,  bearing  upon  the  issues.  The  statement  made  by  the 
witness  Baxter  respecting  an  insurance  policy  distinct  from 
the  one  in  question  we  think  was  irrelevant.  Some  matters 
introduced  as  tending  to  show  intent  might  well  have  been 
omitted  as  too  remote  to  have  such  tendency.  We  think  there 
was  evidence  upon  all  issues  sufficient  to  support  the  verdict 
if  the  jury  had  been  permitted  to  exercise  their  own  judg- 
ment upon  all  the  evidence.  Inasn^uch,  however,  as  the  court 
took  from  the  jury  certain  material  facts  and  directed  a  ver- 
dict as  to  them,  it  becomes  imperative  upon  the  reviewing 
court  to  hold  this  to  have  been  prejudicial  error. 

The  judgment  and  order  are  reversed. 

Bumetti  J.,  and  Hart,  J.,  concurred* 
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[Ciy.  No.  2124.    Hwt  Appellate  DiBtriet.— September  17,  1917.] 

ISADORA  BELLE  JACOBI,  Respondent,  v.  C.  A.  SMITH 
LUMBER  COMPANY  OF  CALIFORNIA  (a  Corpora- 
tion), Appellant. 

Nbqugencb— Pall  tbom  Whabf— Evidence — Question  foe  Jury. — La 
this  action  for  the  death  of  a  person  by  falling  into  the  water  from 
a  wharf  rudely  eonstructed  with  planks  of  uneven  length  and  having 
a  hole  therein,  it  is  held  that  the  evidence  is  insuflScient,  as  a  matter 
of  law,  to  show  that  the  deceased  knew  of  the  condition  of  the  wharf 
and  was  negligent  in  stepping  into  the  hole  or  off  the  edge  of  the 
wharf,  bnt  that  it  was  such  to  make  his  negligence  a  question  for 
the  jury. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Contra 
Costa  County.    A,  B.  McKenzie,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Samuel  Knight,  and  F.  E.  Boland,  for  Appellant 

Clarence  N.  Riggins,  and  J.  E.  Rodgers,  for  Respondent. 

THE  COURT.— The  defendant,  C.  A.  Smith  Lumber  Com- 
pany,  was  the  owner  and  in  exclusive  control  of  a  wharf  at 
Bay  Point,  on  Suisun  Bay,  which  was  used  for  the  loading 
of  lumber  upon  vessels  coming  to  that  wharf  from  various 
points.  The  decedent — the  husband  of  the  plaintiff — brought 
to  the  wharf  a  schooner  for  the  purpose  of  having  it  loaded 
with  lumber  which  was  to  be  taken  to  some  inland  point.  He 
and  his  companions  were  in  charge  of  the  schooner,  and 
arrived  at  the  wharf  upon  a  certain  Sunday.  The  decedent 
had  never  loaded  lumber  from  that  wharf,  at  least  not  from 
that  portion  of  it  concerned  in  this  case.  During  the  Sunday 
on  which  they  arrived,  the  crew,  including  the  decedent,  were 
in  their  boat  resting  and  sleeping  at  least  part  of  the  day — 
just  exactly  how  much  does  not  very  clearly  appear ;  and  on 
the  following  Monday  morning  began  loading  lumber  upon 
the  boat  which  was  brought  down  to  or  near  the  point  where 
it  was  to  be  loaded  upon  trams  of  the  defendant  company 
which  ran  along  a  tramway  near  the  edj^e  of  the  wharf.  The 
wharf  itself  seems  to  have  been  somewhat  rudely  constructed 


Digitized  by 


Google 


Sept.  1917.]    Jacobi  v.  C.  A.  Smith  Lumbeb  Co.  657 

with  planks  of  uneven  length — the  difference  in  some  cases 
being  as  much  as  thirteen  or  fourteen  inches — extending  out 
beyond  the  tramway,  and  from  a  foot  to  two  feet  beyond  the 
point  which  the  cars  themselves  protruded  over  the  tramway. 
There  was  also,  it  appears  in  the  evidence,  a  hole  in  the  wharf 
of  some  seven  or  eight  or  ten  inches  wide  extending  to  the 
track ;  at  any  rate,  in  addition  to  the  shortness  of  the  planks 
in  general  there  was  this  hole  which  extended  clear  into  the 
track.  The  decedent  and  his  companion  took  the  lumber  from 
these  cars  as  it  was  brought  down  to  them  on  this  day  and 
loaded  it  upon  the  boat.  The  point  of  loading  on  to  the  boat 
was  not  immediately  opposite  this  hole  in  the  wharf,  but  some 
little  distance  farther  down.  During  the  operation  of  load- 
ing the  decedent,  according  to  the  testimony  of  his  associates, 
during  the  day  was  in  the  boat  receiving  the  lumber  from  his 
associate  who  was  upon  the  wharf.  In  the  evening  more  cars 
were  brought  down,  evidently  with  the  idea  that  they  were 
to  be  loaded  on  during  the  course  of  the  evening  and  during 
the  period  when  the  tide  was  at  a  favorable  height.  It  was 
during  the  course  of  loading  these  cars  on  in  the  evening,  but 
while  it  was  not  yet  dark,  although  in  the  twilight,  probably, 
that  the  decedent  walked  down  along  the  wharf  to  where  the 
last  car  was  standing,  and  undertook  to  push  it  along  the 
wharf  to  the  point  of  loading,  and  it  was  while  engaged  in 
pushing  this  car  along  the  wharf  that  he  either  stepped  into 
the  hole  and  lost  his  balance  or  stepped  upon  a  point  where 
one  of  these  short  planks  was.  At  any  rate,  just  how  he 
met  his  death  does  not  clearly  appear  except  that  he  did  fall 
into  the  water.  There  is  some  evidence  on  the  part  of  his 
associate  that  the  car  had  been  standing  over  the  place  where 
the  hole  in  the  wharf  was.  There  is  no  evidence  in  the  record 
that  the  decedent  at  any  time  during  the  period  that  he  was 
at  the  wharf  actually  saw  the  hole  in  the  wharf,  or  actually 
observed  the  shortness  of  the  planks  at  the  point  where  it  is 
surmised  that  he  fell  overboard. 

The  defense  to  the  action  is  contributory  negligence;  and 
we  are  asked  by  the  appellant  (defendant  in  the  court  below) 
to  say  as  a  matter  of  law  from  the  evidence  in  the  case  that 
the  decedent  must  be  held  to  have  known  of  the  condition  of 
the  wharf;  and  consequently  that  he  was  guilty  of  contribu- 
tory negligence  in  stepping  either  into  the  hole  or  off  the  edge 

84  Oal.  App. — i2 


Digitized  by 


Google 


658  DsB  V.  Deb.  [34  Cal.  App. 

of  the  wharf,  and  for  that  reason  the  plaintiff,  his  widow, 
cannot  recover. 

We  do  not  feel  justified  in  holding^  upon  the  facts  before 
ns  as  above  set  forth  that  contributory  negligence  is  as  a 
matter  of  law  to  be  imputed  to  the  decedent.  None  of  the 
cases  cited  by  the  appellant  go  this  far ;  and  we  feel  that  upon 
the  foregoing  facts  this  is  a  case  for  the  application  of  the 
general  rule  that  contributory  negligence  is  a  question  of  fact 
for  the  jury. 

This  being  the  only  point  in  the  case,  it  follows  that  the 
judgment  must  be  affirmed,  and  it  is  so  ordered. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  November  15,  1917. 


[Civ.  No.  2230.    Pirat  Appellate  District.— September  17,  1917.] 
BOSB  DEE,  Appellant,  v.  MANUEL  E.  DEE,  Respondent. 

DivOBCB— Extreme  Cruelty  —  Conflict  of  Evidence  —  Findings  Oon- 
CLusiv*. — In  an  action  for  divorce  for  extreme  cruelty,  the  trial 
court  is  the  judge  of  the  weight  of  the  evidence  and  the  credibility 
of  the  witnesses,  and  where  the  evidence  is  conflicting,  its  findings 
on  such  questions  are  conclusive. 

Id. — ^Waiver  of  Findings  —  Judgment  —  Presumption  on  Appeal. — In 
fluch  an  action,  where  findings  are  waived,  it  must  be  assumed  on 
appeal  from  the  judgment  that  the  court  found  all  the  facts  neces- 
sary to  sustain  the  judgment. 

Id. — Denial  of  DnoRCE — Separate  Maintenance — Discretion. — ^Where 
a  divorce  is  denied  both  parties,  the  allowance  of  separate  support 
and  maintenance  is  a  matter  for  the  sound  discretion  of  the  trial 
court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County,  and  from  an  order  denying  a  new  trial. 
J.  J.  Trabucco,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

B.  C.  Mickle,  Gus  L.  Baraty,  and  John  L.  Mickle,  for 
Appellant. 

St.  Sure,  Rose  &  Callaghan,  for  Respondent. 
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THE  COURT. — This  k  an  appeal  from  a  judgment  deny- 
ing plaintiff  a  divorce,  and  from  the  order  denying  a  new 
trial. 

Plaintiff  charged  extreme  cruelty  and  defendant  by  a  cross- 
complaint  set  up  a  like  charge  against  the  plaintiff.  After 
a  trial  of  the  action,  findings  were  waived  and  judgment  was 
rendered  denying  both  parties  a  divorce  and  requiring  defend- 
ant to  pay  a  certain  sum  to  plaintiff  for  the  support  of  two 
minor  children. 

Plaintiff  seeks  a  reversal  of  the  judgment  and  order  on  two 
grounds :  First,  that  under  the  evidence  she  was  entitled  to  a 
divorce;  second,  that  although  a  divorce  was  denied,  she  was 
entitled,  pursuant  to  the  provisions  of  section  136  of  the  Civil 
Code,  to  separate  maintenance  and  permanent  support. 

Plaintiff's  complaint  alleged  ten  acts  of  cruelty,  and  while 
it  is  true  that  the  denial  by  defendant  while  on  the  stand  of 
some  of  these  alleged  acts  was  somewhat  evasive  in  character, 
nevertheless  there  is  a  conflict  in  the  evidence,  and  inasmuch 
as  the  trial  court  is  the  judge  of  the  weisrht  of  the  evidence 
and  the  credibility  of  the  witnesses,  its  findings  on  these  ques- 
tions are  conclusive.  Since  the  findings  were  waived,  it  must 
be  assumed  that  the  court  found  against  the  plaintiff  all  of 
the  facts  necessary  to  sustain  the  judgment.  {Bruce  v. 
Bruce,  16  Cal.  App.  357,  [116  Pac.  994].) 

The  allowance  of  separate  maintenance  and  support  was  a 
matter  for  the  sound  discretion  of  the  trial  court  {Eagle  v. 
Eagle,  68  Cal.  588,  [9  Pac.  842]),  and  we  are  not  prepared 
to  say  that  that  discretion  was  abused  in  the  present  case. 

The  judgment  and  the  order  denying  a  new  trial  are 
afiSrmed. 
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[CSv.  No.  1757.    Tliird  Appellate  District.— September  17,  1917.] 

WILLIAM  D.  STEPHENS,  Governor  of  the  State  of  Cali- 
fornia, Petitioner,  v.  JOHN  S.  CHAMBERS,  State 
Controller,  Respondent. 

Constitutional  Law  —  Appropriation  of  Publio  Monet  for  Peace 
Jubilee  at  Vicksburo  —  Valid  Legislative  Enactment  —  Gift 
Provision  not  Violated.— The  act  of  the  legislature  which  became 
effective  July  31,  1917  (Stats.  1917,  p.  1608),  appropriating  the 
Bum  of  fifteen  thousand  dollars,  to  be  expended  by  the  Governor,  in 
his  discretion,  for  the  purpose  of  assisting  to  defray  the  expenses  of 
a  public  nature  incident  to  the  holding  of  the  national  memorial 
reunion  and  peace  jubilee  at  Vicksburg,  Mississippi,  in  October, 
1917,  is  a  valid  enactment,  and  is  not  within  the  inhibition  of  sec- 
tion 31  of  article  IV  of  the  Constitution,  prohibiting  any  gift  of 
public  money  to  any  individual  or  corporation,  and  interdicting  the 
appropriation  of  public  money  for  the  purpose  or  benefit  at  any 
corporation  or  institution  not  under  the  exclusive  management  and 
control  of  the  state  as  a  state  institution. 

Id. — Requirements  of  Bill  Appropriating  Pubuo  Money — Constitu- 
tional Provision  not  Contravened.  —  The  act  of  the  legislature 
which  became  effective  July  31,  1917,  appropriating  public  money 
for  the  purpose  of  assisting  to  defray  the  expenses  of  a  public 
nature  incident  to  the  national  memorial  and  peace  jubilee  at  Vicks- 
burg, Mississippi,  in  October,  1917,  is  not  inconsistent  with  section 
34  of  article  IV  of  the  Constitution,  declaring  that  no  bill  making 
an  appropriation  of  money,  except  the  general  appropriation  bill 
shall  contain  more  than  one  item  of  appropriation,  and  that  for 
a  single  and  certain  purpose  to  be  expressed  therein,  because  of  the 
indofiniteness  of  the  language  of  the  act. 

Id. — Expenditure  op  Money — Discretion  of  Governor — Validity  not 
Affected. — The  act  of  the  legislature  which  went  into  effect  July 
31,  1917,  appropriating  public  money  for  the  national  peace  jubilee 
celebration  at  Vicksburg,  Mississippi,  in  October,  1917,  is  not  void 
because  it  vests  the  Governor  with  discretion  in  the  expenditure  of 
the  money  appropriated. 

APPLICATION  for  a  Writ  of  Mandamns  originally  made 
to  the  District  Court  of  Appeal  for  the  Third  Appellate 
District. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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L.  T.  Hatfield,  for  Petitioner. 

U.  S.  Webb,  Attorney-General,  and  Robert  W.  Harrison, 
Deputy  Attorney-General,  for  Respondent. 

HART,  J. — This  is  an  application  for  a  writ  of  mandate 
requiring  respondent,  as  state  controller,  to  draw  his  warrant 
in  favor  of  petitioner  ''for  such  portion  of  the  sum  of  fifteen 
thousand  dollars,  as  petitioner  may  require." 

At  the  recent  session  of  the  legislature  there  was  regularly 
passed  an  act  entitled  ''An  act  to  provide  for  the  celebration 
of  the  national  memorial  reunion  and  peace  jubilee  at  Yicka- 
burg,  Mississippi,  and  making  an  appropriation  therefor," 
which  act  was  by  the  Governor  approved  and  took  effect  July 
31,  1917  (Stats.  1917,  p.  1608).  Section  1  thereof  reads,  in 
part,  as  follows;  "There  is  hereby  appropriated  .  .  .  the  sum 
of  fifteen  thousand  dollars,  to  be  expended  by  the  Governor, 
in  his  discretion,  for  the  purpose  of  assisting  to  defray  the 
expenses  of  a  public  nature  incident  to  the  holding  of  the 
national  memorial  reunion  and  peace  jubilee  to  commemorate 
the  victories  and  virtues  leading  to  the  half  century  of  peace 
and  prosperity  to  the  American  nation,  and  further  to 
strengthen  the  fraternal  ties  of  amity  in  the  United  States," 
said  reunion  to  be  held  at  Vicksburg  in  October,  1917,  on  cer- 
tain named  days. 

Section  2  provides  that  the  Governor  shall  "demand  from 
the  state  controller,  and  the  state  controller  is  hereby  author- 
ized and  instructed  upon  such  demand,  to  draw  his  warrant  in 
favor  of  the  Governor  for  the  sum  of  fifteen  thousand  dollars 
to  be  expended  by  him  as  above  provided,  and  the  treasurer  is 
hereby  authorized  and  directed  to  pay  the  same." 

By  way  of  answer  and  return  to  the  petition  for  a  writ  of 
mandate,  respondent  alleges  that  said  petition  "does  not  state 
facts  sufficient  to  entitle  the  petitioner  to  the  relief  prayed 
for,"  and  it  is  contended  that  the  attempted  appropriation 
of  money  is  contrary  to  the  provisions  of  section  34,  article 
IV,  of  the  Constitution,  which  reads:  "No  bill  making  an 
appropriation  of  money,  except  the  general  appropriation  bill, 
shall  contain  more  than  one  item  of  appropriation,  and  that 
for  one  single  and  certain  purpose,  to  be  therein  expressed." 

Thus  it  will  be  observed  that,  so  far  as  the  pleadings  in  this 
proceeding  are  concerned,  the  legality  of  the  statute  or  appro- 
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priation  in  question  is  attacked  upon  one  ground  only.  In- 
deed, in  his  brief,  the  attorney-general  appears  to  concede 
that  it  is  within  the  constitutional  competence  of  the  legis- 
lature of  this  state  to  appropriate  money  from  the  funds  of 
the  state  for  the  purpose  and  object  for  which  the  appropria- 
tion IS  made  by  the  act  under  attack  here,  for  he  says:  ''In 
the  determination  of  the  validity  of  this  appropriation,  it  is 
not  necessary  to  question  the  objects  and  purposes  of  the 
reunion  to  be  held  at  Vicksburg.  It  may  well  be  admitted 
that  such  reunion  tends  to  do  all  of  the  things  expressed  in 
the  act  as  the  reasons  for  holding  such  reunion.  Nor  do  we 
here  contend  that  the  holding  of  such  reunion  is  not  a  matter 
of  state  and  national  importance  and  one  which  it  might  well 
be  to  the  state's  advantage  to  encourage,  even  to  the  extent 
of  appropriations  of  money  to  defray  the  expenses  incident 
thereto."  In  thus  expressing  himself,  the  attorney-general 
doubtless  took  into  consideration,  as  properly  he  should,  the 
act  of  the  Sixty-fourth  Congress  of  the  United  States  (Session 
of  1915-16)— Act  Cong.  Sept.  8,  1916,  c.  464,  39  Stat.  812— 
whereby  money  was  appropriated  for  defraying  the  expenses 
of  the  "National  Memorial  Celebration  and  Peace  Jubilee  at 
Vicksburg,  in  the  year  1917,  by  the  survivors  of  the  armies  of 
the  Tennessee  and  of  the  Mississippi,"  who  participated  in 
the  memorable  battle  of  Vicksburg  in  the  month  of  July, 
1863,  for  the  reason  that  the  appropriation  involved  in  the 
act  whose  validity  is  here  challenged  is  in  aid  of  the  purposes 
and  objects  of  said  act  of  the  national  Congress.  With  this 
concession  of  the  attorney-general  that  there  legally  reside  in 
the  state  the  power  and  the  right  to  appropriate  a  reasonable 
amount  of  the  public  moneys  to  aid  in  the  achievement  of  the 
purposes  of  the  act  of  Congress  referred  to,  further  considera- 
tion herein  thereof  might  well  be  waived  or  dismissed,  but,  in 
view  of  the  strictness  with  which  the  Constitution,  by  certain 
provisions  therein  contained,  guards  the  disposal  of  the  public 
revenues,  and  of  certain  cases  expounding  those  provisions, 
some  observations  with  respect  to  that  proposition  need  not  be 
deemed  out  of  place  herein. 

Prom  what  has  already  been  said,  it  is  doubtless  plain 
enough  that  we  are  in  full  accord  with  the  concession  of  the 
attorney-general  that  the  legislature  may,  without  offending 
any  of  the  inhibitory  mandates  of  the  Constitution  with  re- 
gard to  the  appropriations  of  the  public  moneys,  make  such 
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an  appropriation  as  the  one  whose  legality  is  challenged  in 
this  proceeding;  and  so  we  express  ourselves  because  of  the 
conviction  that,  while  the  legislature  will  not  be  permitted  to 
go  beyond  the  bounds  expressly  established  by  the  people 
through  their  Constitution  in  the  matter  of  the  disposal  of 
the  revenues  raised  for  the  support  of  the  state  government, 
it  would  be  opposed  to  and,  indeed,  conceivably  in  many  in- 
stances, subversive  of  the  highest  ends  and  the  best  interests 
of,  a  government  whose  sovereignty  and  general  policies  are 
outlined  and  controlled  by  a  written  constitution,  framed  in 
language  necessarily  general,  if  it  were  found  requisite,  iu 
constitutional  construction,  to  hold  that  the  terms  of  the 
organic  law  should  on  all  occasions  be  accepted  and  applied 
in  their  literal  sense,  or  that  there  are  not  certain  matters  in- 
cidental and  necessary  to  every  well-governed  state  and  its 
subjects  as  to  which  the  Constitution  is  silent,  in  so  far  as 
express  language  is  concerned,  and  as  to  which  legislation 
looking  to  the  highest  welfare  of  the  governed  is  absolutely 
necessary.  A  written  constitution,  like  a  statute,  cannot  so 
deal  with  particulars  as  to  meet  or  provide  for  every  case 
or  contingency  which  may  arise  and  of  which  legislative  cog- 
nizance is  allowable  if  necessary  to  the  complete  enjoyment 
of  those  privileges,  immunities,  and  rights  which  are  of  the 
essence,  and,  indeed,  the  primary  and  foremost  objects  of  a 
government  in  which,  like  ours,  ultimate  sovereignty  is  in 
the  people  themselves.  By  this  we  do  not  mean  to  say  that 
the  limitations  or  barriers  contained  in  the  Constitution 
against  the  exercise  of  legislative  power  may  be  set  aside  or 
disregarded,  or  that  the  intent  of  the  organic  law,  as  it  is  to 
be  gathered  from  the  instrument  itself,  shall  not  in  all  cases 
prevail.  Nor  do  we  intend  thus  to  imply  that  the  courts,  in 
the  construction  of  a  written  constitution,  may  be  governed 
by  a  change  in  public  sentiment  as  to  any  subject  to  which 
express  attention  is  given  and  as  to  which  limitations  are 
fixed  by  the  Constitution.  But  what  we  do  maintain  is  that, 
since  a  written  constitution  is  intended  as  and  is  the  mere 
framework  according  to  whose  general  outlines  specific  legis- 
lation must  be  framed  and  modeled,  and  is  therefore,  as  stated 
and  as  is  essentially  true,  necessarily  couched  in  general 
terms  or  language,  it  is  not  to  be  interpreted  according  to 
narrow  or  super-technical  principles,  but  liberally  and  on 
broad  general  lines,  so  that  it  may  accomplish  in  full  measure 
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the  objects  of  its  establishment  and  so  carry  out  the  ^eat 
principles  of  government. 

The  Constitution  of  the  United  States  involves  a  grant  and 
limitation  of  powers.  The  federal  government,  through  its 
Congress,  can  exercise  or  exert  no  power  which  is  not  clearly 
within  the  grant  of  the  federal  Constitution ;  and  this  means 
that  Congress  may  exercise  only  the  powers  expressly  con- 
ferred upon  the  federal  government  and  such  incidental  or 
auxiliary  powers  as  may  be  essential  to  the  exercise  and  exe- 
cution of  the  powers  expressly  granted.  There  is  no  pro- 
vision in  the  national  Constitution  expressly  authorizing  the 
expenditure  of  public  moneys  for  the  purposes  and  objects 
stated  in  the  act  of  Congress  above  referred  to.  Nor  is  there 
any  single  provision  of  that  Constitution  within  the  spirit  or 
reason  of  which  does  authority  for  such  an  appropriation  of 
the  public  moneys  fall.  The  same  is  true  as  to  the  several 
acts  of  Congress  pensioning  soldiers  who  fought  to  uphold  the 
Union  in  our  domestic  Civil  War.  But  the  latter  acts,  as 
well  as  the  one  giving  rise  to  the  appropriation  herein  at- 
tacked, have  never  been  challenged  upon  the  ground  that  they 
were  ultra  vires,  or  beyond  the  authority  of  Congress  to 
enact.  Perhaps,  by  applying  to  them  the  touchstone  of  strict 
technical  principles  of  construction,  their  force  as  legal  en- 
actments might  be  destroyed.  But  no  such  view  or  method 
of  construction  as  applied  to  those  acts  would  by  any  court 
be  accepted  or  resorted  to.  To  the  contrary,  in  comparing 
them  with  the  Constitution,  if,  indeed,  the  solution  of  the 
question  whether  they  are  or  are  not  valid  involves  a  matter 
of  constitutional  construction,  the  courts,  if  discovering  even 
no  indirect  or  inferential  authority  for  their  enactment  in 
the  language  of  that  instrument,  would  nevertheless  find 
ample  sanction  for  them  in  the  general  spirit  of  our  national 
government  and  in  the  genius  of  our  political  institutions,  as 
outlined  and  promulgated  by  the  Constitution  itself  and  so 
sustain  them  as  treating  with  subjects  which  clearly  fall,  not 
within  the  letter  of  the  organic  law,  but  within  the  spirit  and 
reason  of  those  general  policies  which  inhere,  and  of  neces- 
sity must  inhere,  in  every  government  framed  and  formed 
upon  the  lines  of  enlightened  general  principles — policies  con- 
sistent and  in  harmony  with  the  nature  and  form  of  the 
government  as  outlined  by  the  primary  law  of  the  land  and 
the  absence  of  which  would  greatly  and  seriously  curtail  or 
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restrict  that  full  enjoyment  of  the  rights  of  persons  and  of 
property  which  can  only  come  from  a  government  deriving 
its  force  from  the  consent  of  the  governed.  It  would,  indeed, 
come  as  a  shock  if  the  courts  felt  compelled  to  declare  and 
so  hold  that  laws  pensioning  those  who  fought  to  preserve 
the  integrity  of  the  American  Union  and  who,  from  their 
accumulated  years  or  disease,  are  unable  to  care  for  them- 
selves, were  beyond  the  power  of  Congress  to  enact.  Such  a 
judicial  fiat  would  be  universally  denounced  as  repugnant  to 
every  consideration  of  governmental  duty,  obligation,  and 
gratitude.  But  the  motive  underlying  such  legislation  is 
much  broader  and  more  far-reaching  in  its  effect  upon  the 
government  of  society  than  the  mere  consideration  of  grati- 
tude. Undeniably,  the  stability  of  every  civilized  govern- 
ment and  its  political  institutions  wholly  depends  upon  the 
patriotism  and  loyalty  thereto  of  its  subjects;  hence  it  is 
the  first  duty  of  every  government  so  to  administer  its  affairs 
as  to  inspire  in  its  citizens  patriotism  and  loyalty  to  the 
fundamental  political  principles  upon  which  it  is  founded, 
and,  to  that  end,  through  appropriate  policies,  teach  and 
exemplify  the  duty  which  every  citizen  owes  to  his  country 
and  its  government.  Therefore,  as  stated,  legislation  which 
provides  for  the  pensioning  of  those  who  have  fought  the  bat- 
tles of  their  country  for  the  preservation  of  its  governments 
and  who  are  in  need  of  assistance  involves  not  only  the  qual- 
ity of  gratitude,  but  a  just  and  substantial  recognition  of 
services  inspired  by  patriotism,  without  which  battles  can- 
not, as  a  rule,  successfully  be  fought.  If  it  may  be  said  as 
to  the  present  crisis  with  which  our  country  is  confronted  that 
patriotism  in  our  citizens  has  not  been  aroused,  how  infinitely 
worse  would  the  conditions  in  that  regard  now  be  if,  in  the 
past,  our  government  had  wholly  failed  in  a  proper  way  to 
recognize  and  reward,  in  proper  cases,  those  who  had  gone 
to  the  front  and  fought  our  battles  in  the  past  ? 

As  we  understand  the  congressional  act  in  aid  of  the  pur- 
poses and  objects  of  which  the  appropriation  challenged  here 
was  made  by  our  own  legislature,  the  great  object  and  de- 
sideratum thereof  is  to  bring  about  a  sentiment  of  amity  be- 
tween those  sections  of  our  country  who  opposed  each  other 
in  one  of  the  most  bitterly  fought  domestic  wars  of  which 
history  gives  any  record;  for  it  is  a  matter  of  common  his- 
torical knowledge  that  the  bitterness  of  sentiment  brought 
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about  between  the  northern  and  southern  sections  by  that  war 
existed  in  full  vigor  down  to  the  opening  of  hostilities  between 
this  country  and  Spain,  which  ended  with  the  late  Spanish- 
American  war.  And  there  can  hardly  be  any  doubt  that  that 
same  old  feeling  in  some  degree  still  lingers  or  exists.  The 
governments  of  the  Union  and  of  the  states  could  adopt  no 
more  effective  policy  for  reuniting  the  two  sections  in  one 
common  political  sentiment  than  that  which  is  involved  in  and 
represented  by  the  legislation  in  question.  That  the  inevi- 
table effect  of  such  a  gathering,  annually  held,  as  seems  to  be 
the  policy  of  Congress,  so  long  as  there  is  a  considerable 
number  of  the  survivors  of  both  sides  of  that  war,  will  be 
ultimately  to  destroy  every  vestige  of  that  old  feeling  of  an- 
tagonism in  political  sentiment  (we  here  use  the  word  **  politi- 
cal" in  its  more  comprehensive  sense),  there  cannot  be  the 
shadow  of  a  doubt;  and  that  the  inevitable  consequence  of 
a  condition  so  brought  about  will  be  to  establish  throughout 
the  whole  country  a  deeper,  more  abiding  and  a  universal  love 
for  our  common  country  and  its  government,  is  equally  plain. 
Congress  could  have  exercised  no  power  or  established  no 
other  policy  more  conducive  to  the  general  welfare  of  our  gov- 
ernment and  the  people,  for  no  government  can  long  exist 
with  its  people  radically  divided  in  sentiment  upon  the  fun- 
damental political  doctrines  upon  which  it  is  founded. 

If,  then,  Congress,  circumscribed  as  it  is  within  the  narrow 
bounds  of  granted  and  limited  powers,  may  rightfully,  in  the 
absence  of  express  authority  therefor,  but  solely  by  the  exer- 
tion of  that  power  which  must  inhere  in  every  government  if 
the  general  welfare  is  on  all  occasions  and  in  every  emer- 
gency to  be  subserved  as  intended  by  the  very  nature  and 
spirit  of  our  form  of  government,  appropriate  moneys  from 
the  public  revenues  for  the  purpose  of  accomplishing  the  great 
ultimate  object  of  the  act  in  question,  why  may  not  a  state, 
essentially  a  constituent  part  of  the  Union — ^which,  indeed, 
goes  to  the  making  of  the  Union — make  a  like  appropriation 
as  in  aid  of  the  object  thus  to  be  achieved! 

While  the  governments  of  the  Union  and  the  states  are  in- 
dependent of  each  other,  operate  within  distinctly  different 
spheres,  and  are  designed  for  the  accomplishment  of  different 
specific  objects,  yet,  upon  general  political  or  governmental 
policies  their  interests  are  common,  and  what  in  a  political 
sense  stands  for  the  general  welfare  of  the  Union  necessarily 
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stands  for  the  general  welfare  of  the  states.  Unquestionably, 
the  states,  aa  separate  entities  and  as  component  parts  of  the 
Union,  are  each  equally  with  the  Union  interested  in  the  crys- 
tallization and  execution  of  any  policy  of  the  federal  Union 
that  will  tend  to  perpetuate  the  permanency  of  the  latter, 
for  largely  if  not  wholly  upon  the  perpetuity  of  the  Union 
depends  the  permanency  of  the  states  as  governmental  or- 
ganizations. It  follows,  therefore,  that  the  policy  of  the  gen- 
eral government  with  respect  to  the  subject  matter  of  the  act 
of  Congress  above  mentioned  is  necessarily  the  policy  of  each 
of  the  states,  and  that  within  the  latter,  no  less  than  within 
the  federal  government,  resides  the  power  of  effectuating  and 
applying  that  policy.  In  other  words,  the  duty,  if  it  be  a 
duty,  of  contributing  to  the  carrying  out  or  execution  of  that 
policy  rests  no  less  upon  the  states  than  upon  the  federal 
government.  And  the  right  of  the  states  to  do  so  does  not 
depend  upon  any  authority  vested  in  them  by  express  lan- 
guage in  their  constitutions,  nor  is  it  to  be  controlled  by  the 
restrictions  or  limitations  upon  the  legislative  power  con- 
tained in  those  instruments,  but,  as  in  the  case  of  the  federal 
government,  arises  from  that  inherent,  dormant  power  which 
.may  legally  be  aroused  to  action,  exerted  and  applied  by  all 
democratic  governments,  controlled  by  written  constitutions, 
whenever  the  exigencies  of  government  imperatively  require 
its  exertion  and  exercise — that  power  which,  in  a  general 
sense,  is  analogous  to  the  general  war  powers  of  the  federal 
government,  under  which,  as  war  measures,  the  latter  may, 
as  it  is  now  doing,  properly  control  trade  principles  and  exe- 
cute an  infinite  variety  of  other  acts  which,  under  normal  con- 
ditions, approach  if  not  in  truth  involve  paternalism  in  gov- 
ernment or  unwarranted  abridgments  of  individual  rights  aa 
assured  and  guaranteed  by  the  Constitution. 

Thus,  it  is  clear,  the  inhibitions  of  our  state  Constitution 
against  any  gift  of  public  money  to  any  individual,  munici- 
pal or  other  corporation  (article  IV,  section  31),  and  inter- 
dicting the  appropriation  of  public  money  **for  the  purpose 
or  benefit  of  any  corporation,  association,  ...  or  other  in- 
stitution not  under  the  exclusive  management  and  control  of 
the  state  as  a  state  institution"  (Const.,  art.  IV,  sec.  22)  have 
no  application  to  this  case.  Indeed,  it  has  been  so  held  in  a 
decision  treating  a  proposition  quite  analogous  in  principle 
to  that  submitted  for  solution  here.     (Daggett  v.  Colgan,  92 
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Cal.  53,  [27  Am.  St.  Rep.  95,  14  L.  R.  A.  474,  28  Pac.  51].) 
That  case  involves  an  interesting  and  instructive  discussion 
of  the  propositions  to  which  we  have  hereinabove  given  con- 
siderable attention,  and  we  may,  therefore,  pardonably  and 
with  advantage,  reproduce  herein  an  extended  excerpt  from 
the  learned  opinion  therein.  It  should  first  be  explained  that 
the  legislature  of  1891  (Stats.  1891,  p.  24)  passed  an  act  ap- 
propriating a  large  sum  of  money  to  be  paid  to  the  California 
Commission  of  the  World's  Fair  Columbian  Exposition,  held 
in  the  city  of  Chicago,  and  to  be  used  by  said  commission  in 
the  construction  of  buildings  at  said  fair  in  which  to  maintain 
an  exhibit  of  the  industrial  products  of  this  state  and  to  de- 
fray the  expenses  arising  in  connection  with  such  exhibit. 
The  state  controller,  claiming  that  the  appropriation  made 
by  the  act  was  in  direct  contravention  of  that  part  of  section 
22,  article  IV,  of  the  Constitution  above  quoted  herein,  de- 
clined to  draw  his  warrant  in  favor  of  said  commissioners  on 
the  fund  so  appropriated.  After  discussing  that  proposition 
adversely  to  the  position  of  the  controller,  the  court,  in  its 
opinion,  made  these  significant  observations: 

''The  defendant  further  contends  that  the  statute  is  uncon- 
stitutional for  the  reason  that  the  appropriation  thereby  made 
is  not  for  a  public  use,  such  as  the  state  is  authorized  to  make ; 
that  the  maintenance  of  an  exhibition  of  the  products  of  the 
state  in  the  manner  contemplated  does  not  fall  within  the 
legitimate  authority  of  the  state  government. 

**In  passing  upon  this  proposition,  it  is  necessary  to  bear 
in  mind  that  what  is  for  the  public  good,  and  what  are  public 
purposes,  *are  questions  which  the  legislature  must  decide 
upon  its  own  judgment,  in  respect  to  which  it  is  vested  with 
a  large  discretion  which  cannot  be  controlled  by  the  courts, 
except,  perhaps,  where  its  action  is  clearly  evasive.  .  .  . 
Where  the  power  which  is  exercised  is  legislative  in  its  char- 
acter, the  courts  can  enforce  only  those  limitations  which  the 
Constitution  imposes;  not  those  implied  restrictions  which, 
resting  in  theory  only,  the  people  have  been  satisfied  to  leave 
to  the  judgment,  patriotism,  and  sense  of  justice  of  their 
representatives.*     (Cooley's  Constitutional  Limitations,  154.) 

•'It  is  undoubtedly  true  that  public  money  can  be  right- 
fully expended  only  for  public  purposes,  but  as  well  said  by 
that  eminent  jurist,  Judge  Cooley,  in  delivering  the  opinion 
of  the  court  in  People  v.  Salem,  20  Mich.  452,  [4  Am.  Rep. 
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400] :  *  Necessity  alone  is  not  the  test  by  which  the  limits  of 
state  authority  in  this  direction  are  to  be  defined,  but  a  wke 
statesmanship  must  look  beyond  the  expenditures  which  aie 
absolutely  needful  to  the  continued  existence  of  organized 
government,  and  embrace  others  which  may  tend  to  make 
that  government  subserve  the  general  well-being  of  society, 
and  advance  the  present  and  prospective  happiness  and  pros- 
perity of  the  people.' 

**In  view  of  these  principles  of  constitutional  law,  which 
are  so  well  settled  as  to  be  placed  beyond  discussion  or  dis- 
pute, it  is  manifest,  we  think,  that  the  court  is  not  authorized 
to  declare  the  act  under  consideration  void,  upon  the  theory 
that  the  expenditure  thereby  authorized  can  in  no  manner  be 
considered  as  tending  to  promote  the  public  welfare,  which 
it  is  one  great  object  of  government  to  secure.  The  question 
whether  the  public  interests  of  the  state  would  be  at  all  ad- 
vanced by  an  exhibition  of  its  products  such  as  is  contem- 
plated by  the  act  was  an  appropriate  one  for  discussion  in 
the  halls  of  the  legislature  before  its  enactment,  and  for  the 
consideration  of  the  Governor  before  approving  it,  but  it  is 
not  one  for  this  court  to  decide,  upon  the  individual  views  of 
its  members  concerning  the  wisdom  or  expediency  of  such 
legislation. 

''There  is  no  difference,  except  in  degree,  between  the  ap- 
propriation contained  in  this  act  and  those  which  for  years 
have  been  made  without  any  question  as  to  their  validity,  for 
the  support  of  the  state  agricultural  fair,  and  the  various  dis- 
trict agricultural  societies  throughout  the  state.  The  fact 
that  this  exhibit  of  the  products  of  the  state  is  to  be  made 
without  the  limits  of  the  state  does  not  change  its  essential 
character,  or  make  it  any  less  an  occasion  or  purpose  in  which, 
in  an  enlarged  sense,  it  may  be  said  that  the  people  of  the  state 
have  an  interest.  So,  also,  it  would  be  hard  to  distinguish 
this  appropriation  in  principle  from  those  appropriations 
which  have  been  made  from  time  to  time  for  the  mainte- 
nance of  horticultural,  viticultural,  and  other  similar  com- 
missions. None  of  these,  strictly  speaking,  are  required  for 
the  proper  administration  of  the  government  of  the  state,  and 
possibly,  in  the  opinion  of  many,  call  for  an  unjustifiable  and 
useless  expenditure  of  money.  But  the  power  of  the  legis- 
lature to  create  such  commissions  has  never  been  doubted. 
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**We  know  from  the  express  declaration  of  the  act  of  Con- 
gress authorizing  the  Columbian  Exposition  that  the  purpose 
of  the  exposition  is  to  commemorate  the  four  hundredth  an- 
niversary of  the  discovery  of  America,  *by  an  exhibition  of 
the  resources  of  the  United  States  of  America,  their  develop- 
ment, and  of  the  progress  of  civilization  in  the  New  World'; 
and  that  such  exhibition  is  to  be  of  a  'national  and  interna- 
tional character,  so  that  not  only  the  people  of  the  Union 
and  of  this  continent,  but  those  of  all  nations,  as  well,  can 
participate/ 

'*We  have  no  doubt  that  it  was  fairly  a  matter  within  the 
power  of  the  legislature  to  determine  whether,  as  a  matter  of 
public  policy  and  as  tending  to  advance  the  best  interests  of 
its  citizens,  this  state  should  join  with  its  sister  states,  and 
with  the  government  of  the  United  States,  in  celebrating  in 
the  way  suggested  the  historical  event  referred  to. 

''It  has  been  held  in  many  cases  that  a  municipal  corpora^ 
tion  has  no  authority,  under  the  general  powers  usually  given 
such  corporations,  to  appropriate  money  for  the  celebration 
of  the  anniversary  of  important  events  in  the  history  of  our 
country,  such  as  the  Fourth  of  July  (Hodges  v.  Buffalo,  2 
Denio  (N.  T.),  110;  Hood  v.  Lynn,  1  Allen  (Mass.),  103)  and 
the  surrender  of  Cornwallis.  (Tash  v.  Adams,  10  Cush. 
(Mass.)  252.    See,  also,  The  Liberty  Bell,  23  Fed.  844.) 

**  These  decisions,  however,  all  rest  upon  the  principle  that 
municipal  corporations  have  no  powers  except  such  as  are  spe- 
cifically granted  by  the  act  of  incorporation,  or  are  necersary 
for  the  purpose  of  carrying  into  effect  the  powers  expressly 
granted.  But  it  has  never  been  doubted  that  the  state  could 
confer  upon  a  city  or  town  the  authority  to  celebrate  such  im- 
portant events  in  the  history  of  the  country  as  appeal  to  the 
patriotism  or  higher  sentiments  of  the  people,  and  to  tax  their 
citizens  to  pay  the  expense  thereof.  Thus  it  was  held  that 
the  city  of  Philadelphia  had  the  power  under  its  charter  to 
provide  for  the  entertainment  of  distinguished  visitors  upon 
the  occasion  of  the  celebration  of  the  Centennial  Anniversary 
of  American  Independence.  (Tatham  v.  Philadelphia,  11 
Phila.  (Pa.)  276.)  So,  also,  in  Massachusetts,  by  general 
statutes,  the  power  has  been  conferred  upon  towns  to  cele- 
brate the  centennial  anniversary  of  their  incorporation  (Tlill 
V.  East  Hampton,  140  Mass.  381.  [4  N.  E.  811]),  and  also  to 
appropriate  money  for  the  celebration  of  holidays,  and  for 
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other  public  purposes.     (Hubbard  v.  Taunton,  140  Mass.  467, 
[5N.  E.  157].) 

''These  cases  are  authority  for  the  proposition  that  the  state 
itself,  unless  restrained  by  its  Constitution,  has  the  power  to 
make  appropriations  for  such  purposes,  because  unless  it  pos- 
sesses the  power,  it  could  not  confer  it  upon  its  municipal 
corporations.  Such  expenditures  are  juBtified  under  the  gen- 
eral power  which  the  state  has  to  provide  for  the  public  wel- 
fare— the  limits  of  which  are  perhaps  not  capable  of  exact 
definition — and  are  the  same  in  principle  as  appropriations 
made  for  the  building  of  monuments  to  commemorate  great 
historical  events,  or  for  the  erection  in  puhlic  places  of  the 
statues  of  those  who  by  common  consent  are  classed  among 
the  patriots  or  benefactors  of  the  nation, 

''Undoubtedly  this  power  may  be  the  subject  of  great  abuse, 
but  this  is  no  argument  against  its  existence.  The  only  pro- 
tection against  reckless  and  improvident  appropriations  for 
public  purposes  must  be  found  in  the  character  of  those  in- 
trusted witii  the  power  of  legislation,  and  in  the  integrity  and 
firmness  of  the  chief  executive  of  the  state." 
I  Obviously,  there  is  a  distinction  between  the  act  questioned 
in  the  Daggett  case  and  the  act  involved  in  this  proceeding 
with  respect  to  the  specific  objects  of  the  respective  appropria- 
tions of  the  public  money.  Both,  however,  aim  at  the  accom- 
plishment of  the  same  general  object,  viz.,  the  promotion  of 
the  general  public  welfare.  For,  so  far  as  the  promotion  of 
the  public  welfare  is  concerned,  no  distinction  in  importance 
or  effect  between  the  two  acts  can  logically  be  pointed  out. 
The  exploitation  of  the  industrial  resources  of  a  state  is  surely 
a  matter  which  directly  affects  and,  where  such  resources  are 
in  magnitude  such  as  to  demonstrate  the  natural  material 
wealth  and  prosperity  of  the  state,  promotes  the  public  wel- 
fare. No  less  may  be  said  of  public  acts  looking  to  the  pro- 
motion and  fostering  in  the  citizens  of  a  state  or  nation  sen- 
timents of  patriotism,  which,  as  we  have  shown,  and  as  is 
most  obviously  true,  constitutes  the  essential  mainspring  of 
every  stable  goverament.  What,  indeed,  would  industrial 
prosperity  count  for  in  a  country  whose  government  was  with- 
out the  support  of  the  patriotism  and  loyalty  of  its  subjects  ? 
The  past  political  history  of  Russia,  at  this  writing  in  the 
throes  of  bitter  political  disturbances  and  turbulences,  may 
well  stand  as  an  answer  to  the  question. 
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As  stated  in  the  opinion  in  the  Daggett  case,  supra,  the 
question  whether  the  public  interests  of  the  state  as  well  as 
of  the  nation  of  which  the  former  is  an  essential  part  will  be 
advanced  by  the  meeting  in  reunion  at  Vicksburg  of  the  sur- 
vivors of  both  sides  of  the  Civil  War  that  fought  at  the  battle 
known  in  history  by  the  name  of  that  city  was  an  appropriate 
one  for  discussion  in  the  halls  of  the  legislature  before  the 
appropriation  was  made  by  a  legislative  act,  and  for  the  con- 
sideration of  the  executive  before  approving  it.  We  must 
assume  that  the  legislature  and  the  Governor  had  before  them 
facts  and  data  upon  which  they  were  enabled  to  predicate 
their  judgment  that  the  state  and  the  Union  would  be  mate- 
rially benefited  by  the  reunion  and  thus  the  public  welfare 
and  general  well-being  of  society  subserved.  Their  conclu- 
sion regarding  the  act  cannot,  therefore,  be  impeached  by  the 
courts. 

There  is  no  language  or  provision  in  the  statute  appropriat- 
ing the  money  indicating  that  any  individual  will  or  can,  if 
the  appropriation  be  properly  expended,  or  dispensed  accord- 
ing to  the  face  of  the  act,  receive  a  single  cent  as  a  gratuity 
or  by  way  of  assistance,  but  that  the  money  appropriated 
shall  be  expended  in  such  manner  as  the  executive  shall  de- 
termine will  the  better  and  the  more  effectively  effectuate  the 
specific  objects  of  the  appropriation  and  the  ultimate  purpose 
to  be  thereby  subserved.  And  herein  lies  the  distinction  be- 
tween the  appropriation  in  question  and  that  considered  and 
properly  held  invalid  by  this  court  in  the  case  of  McClure  v. 
^'ye,  22  Cal.  App.  248,  [133  Pac.  1145].  The  act  in  that  case 
attempted  to  appropriate  the  sum  of  fifteen  thousand  dollars, 
out  of  the  state  treasury  **for  the  purpose  of  paying  the 
transportation  of  certain  veterans  of  the  Civil  War  to  Gettys- 
burg, Pennsylvania,  on  the  occasion  of  the  fiftieth  anniversary 
of  the  battle  fought  on  that  battlefield.*'  Obviously,  upon 
the  very  face  of  that  provision  the  appropriation  amounted 
to  nothing  less  than  a  gift  of  public  moneys,  and  hence  flew 
squarely  in  the  face  of  the  provision  of  our  Constitution 
against  thus  disposing  of  our  public  revenues.  In  the  present 
ease,  as  seen,  the  appropriation  is  to  be  used  on  the  occasion 
of  the  reunion  at  Vicksburj?  for  the  purpose  of  effectuating 
the  great,  central  object  of  the  gathering,  as  pointed  out  by 
the  act  of  Coneress  and  the  act  here  in  question,  viz.,  to 
strengthen  the  fraternal  ties  of  amity  in  the  United  States. 
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As  shown,  no  express  provision  is  made  by  the  act  for  the  pay- 
ment of  the  transportation  of  veterans  or  other  persons  to 
Vicksburg,  though  we  doubt  not  that  if,  in  furtherance  of  the 
paramount  and  ultimate  object  of  the  reunion,  it  be  necessary 
to  apply  some  of  the  money  in  sending  representatives  from 
California  to  the  reunion  or  convention,  such  expenditure 
would  come  within  the  legitimate  purposes  of  the  appropria- 
tion and  the  right  of  the  state  to  bear. 

We  are  now  brought  to  the  consideration  of  the  principal 
point  upon  which  the  attorney-general  relies  to  impeach  the 
constitutional  validity  of  the  appropriation,  viz. :  That  the  act 
making  the  appropriation  is  inconsistent  with  the  provisions 
of  section  34  of  article  IV  of  the  Constitution,  which  is  above 
reproduced  in  full  herein.  The  gravamen  of  the  attorney- 
general's  argument  in  support  of  this  position  is  that  the  lan- 
guage of  the  act  is  so  uncertain  and  indefinite  that  it  cannot 
be  determined  therefrom  whether  the  appropriation  thereby 
provided  for  is  or  is  not  for  a  public  purpose.  This  argu- 
ment, no  doubt,  comes  from  the  language  of  the  act,  '*for 
the  purpose  of  assisting  to  defray  the  expenses  of  a  public 
natter e/'  etc.  It  may  be  conceded  that  this  language  is  so 
general  as  to  be  ambiguous  as  to  the  specific  purpose  of  the 
appropriation,  and  if  the  act  contained  no  further  amplifica- 
tion of  the  purpose  for  which  the  appropriation  is  designed 
than  may  be  implied  from  those  words — that  is,  that  the  ap- 
propriation was  for  some  unexpressed  or  undiscovered  pur- 
pose— ^it  might  be  necessary  to  hold  that  the  position  of  the 
attorney-general  is  well  taken.  But  the  language  referred  to 
is  immediately  followed  by  other  language  which  clearly  and 
with  certainty  expresses  the  specific  purpose  of  the  appropria- 
tion— a  purpose  which  the  legislature  has  found  refers  to  the 
general  welfare  of  the  state  and,  therefore,  the  expenses  neces- 
sary for  its  execution  a  burden  which  may  properly  be  borne 
by  the  state. 

There  is  no  ground  to  support  the  argument  that  the  ap- 
propriation is  not  for  a  "single"  purpose  within  the  meaning 
of  that  word  as  it  is  employed  in  the  section  of  the  Constitu- 
tion mentioned.  The  sole  and  only  purpose  of  the  appropria- 
tion, as  is  clearly  deducible  from  the  language  of  the  act,  is 
to  assist  in  defraying  the  expenses  of  a  convention  of  persons 
who  are  so  to  meet  in  reunion  to  effectuate  a  purpose  by  the 
execution  of  which,  according  to  the  tenor  of  the  act  here  in 

t4  Oftl.  App.- 
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question  and  the  act  of  Congress  above  referred  to,  the  public 
welfare  of  the  state  will  be  subserved. 

Nor  is  there  any  legal  reason  which  will  uphold  the  objec- 
tion that  the  act  is  invalid  because  it  vests  in  the  Governor  dis- 
cretion as  to  the  expenditure  of  the  money  appropriated.  This 
provision  was  doubtless  inserted  in  the  act  for  tiie  purpose  of 
committing  to  the  judgment  of  the  executive  the  determination 
of  the  manner  in  which  the  appropriation  may  be  expended  to 
the  best  and  highest  interests  of  the  state.  If,  for  illustra- 
tion, it  becomes  necessary  to  send  representatives  from  the 
state  to  the  reunion,  it  is  only  proper  that  the  Governor,  upon 
whom  the  act  fixes  the  responsibility  for  the  expenditure  of 
the  money,  should  be  clothed  with  some  discretionary  power 
as  to  the  number  of  persons  so  to  be  sent,  and  as  to  the 
amount  of  money  that  should  reasonably  be  expended  for  de- 
fraying the  expenses  of  such  representatives  to  Vicksburg 
and  back  and  while  there  during  the  progress  of  the  conven- 
tion. This  should  be  true,  since  the  act  itself  does  not  under- 
take to  point  out  specilically  how  the  money  shall  be  used. 
Of  course,  the  presumption  is  that  the  executive  will  perform 
his  duty  under  the  act  faithfully  and  in  furtherance  of  the 
objects  and  purposes  intended  to  be  subserved  thereby. 

Our  conclusion  is  that  the  appropriation  is  perfectly  valid, 
and,  accordingly,  a  writ  of  mandate  will  issue  out  of  this 
court  commanding  and  requiring  the  respondent,  state  con- 
troller, to  draw  his  warrant  or  warrants  on  the  fund  ap- 
propriated by  the  act  in  favor  of  the  Governor  of  the  state 
of  California,  as  provided  by  said  act,  and,  in  accordance 
with  the  stipulation  heretofore  filed  herein  by  the  attorneys 
of  the  respective  parties,  said  writ  is  ordered  to  issue  forth- 
with. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 
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[CSt.  No.  1811.    iHrst  Appellate  District.— September  18,  1917.] 

FIRESTONE  TIRE  AND  RUBBER  COMPANY  (a  Cor- 
poration),  Respondent,  v.  C.  E.  HERRICK,  INC.  (a 
Corporation),  Appellant. 

GoaPOBATioN  Law — Recovery  on  Accepted  Money  Obdebs — ^Pleading 
— Authority  op  Agent— Suiticiency  or  Complaint. — In  an  action 
against  a  corporation  on  accepted  orders  for  the  payment  of  money, 
an  allegation  that  the  defendant  in  writing  accepted  and  promised 
to  pay  the  orders  sufficiently  alleges  that  the  acceptance  was  by 
A  duly  authorized  pezson. 

Id. — EzEGunoN  of  Orders — Suvficienoy  of  Finding. — A  finding  that 
the  defendant  in  writing  accepted  and  promised  to  pay  the  orders  is 
sufficient,  without  a  finding  that  the  orders  were  executed  by  a  duly 
authorized  agent  of  the  corporation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Daniel  C.  Deasy,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  courL 

Jas.  P.  Sweeney,  for  Appellant 

Henry  A.  Jacobs,  for  Respondent. 

THE  COURT.— This  is  an  appeal  by  defendant  from  a 
judgment  in  favor  of  plaintiff  for  the  sum  of  $376.92,  the 
amount  of  two  orders  for  the  payment  of  money  accepted  by 
defendant,  together  with  interest  and  costs. 

But  two  points  are  urged  in  support  of  the  appeal,  neither 
of  which  can  be  seriously  entertained. 

The  first  is  the  alleged  error  of  the  trial  court  in  overruling 
defendant's  demurrer  to  the  complaint.  It  is  claimed  that 
the  complaint  failed  to  state  a  cause  of  action  for  the  reason 
that  it  contained  no  allegation  **that  the  defendant  corpora- 
tion by  its  duly  authorized  officer  or  agent  indorsed  the  ac- 
ceptance on  the  instrument  sued  upon  as  agent  or  officer  for 
the  corporation."  But  it  is  alleged  directly  in  the  complaint 
as  to  each  of  the  two  orders  in  question  that  **  defendant  in 
writing  accepted  said  order  and  promised  to  pay  the  same.'' 
The  ultimate  fact  to  be  alleged  and  proven  was  the  acceptance 
of  the  orders  by  the  corporation ;  and  while  the  proof  of  such 
an  allegation  would  consist  in  showing  that  the  person  exe- 
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cuting  the  acceptance  was  thereunto  duly  authorized,  no 
averment  of  such  authorization  was  necessary  in  the  com- 
plaint As  was  said  in  the  case  of  Topeka  Capital  Co.  v. 
Remington  Paper  Co,,  61  Kan.  6,  [59  Pac.  1062] :  ''The  acts 
of  a  corporation  are  necessarily  done  through  its  agents.  But 
a  cause  of  action  against  a  corporation,  founded  on  the  acts 
of  its  agents,  should  be  alleged  directly  against  the  corpora- 
tion itself.  The  acts  constituting  the  cause  of  action  should 
be  alleged  as  the  acts  of  the  corporation.  It  is  not  necessary 
to  aver  that  they  were  done  by  and  through  the  authorized 
agents  of  the  corporation." 

The  trial  court  did  not  err  in  overruling  the  defendant's 
demurrer. 

The  second  and  closely  related  point  urged  by  the  appel- 
lant is  that  the  findings  do  not  support  the  judgment  because 
there  is  no  finding  to  the  eflfect  *'that  the  orders  were  prop- 
erly indorsed  and  executed  by  a  duly  authorized  officer  or 
agent  of  the  corporation  acting  for  the  corporation."  The 
court,  however,  does  find  as  to  each  of  the  orders  in  question 
**that  said  defendant  in  writing  accepted  said  order  and 
promised  to  pay  the  same."  This  was  the  ultimate  fact  to 
be  alleged  and  found,  and  it  was  not  necessary  for  the  court 
to  find  the  probative  fact  of  the  due  authorization  of  the 
person  acting  for  the  corporation  since  there  was  no  such 
issue  in  the  case.  Moreover,  in  its  cross-complaint  the  de- 
fendant admitted  the  acceptance  of  these  orders.  The  second 
contention  of  the  appellant  must  therefore  be  rejected. 

Judgment  affirmed. 


[CSv.  No.  2152.    First  Appellate  District. — September  18,  1917.] 

A.   M.   DE   VALL,   Appellant   and   Respondent,   v.   E.   B. 
PERRIN,  Appellant  and  Respondent. 

New  Trial — Insutficiency  op  Evtoencb — Discretion. — The  trial  court 
has  the  power  to  set  aside  a  yerdict  and  grant  a  new  trial,  in  whole 
or  in  part,  in  every  case  where  in  its  judgment  the  evidence  is  insuffi- 
cient, and  its  action  in  so  doing  will  not  be  reviewed  upon  appeal 
save  in  cases  showing  a  clear  abiiso  of  such  discretion. 

r».  —  Appeal  —  Review  of  Ordfb  Craxtin'g  Nfw  Trial  —  Opinion  of 
Trial  Court. — Upon  an  appeal  from  an  order  granting  a  new  trial, 
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the  opinion  of  tbe  trial  court  in  granting  the  motion,  adverting  to 
certain  specific  matters  as  not  within  the  proper  purview  of  the  jurj 
in  arriving  at  their  general  verdict,  cannot  be  considered  as  a  limi- 
tation upon  the  powers  of  the  appellate  court  in  reviewing  the  order, 
where  the  entire  opinion  showed  that  the  judge  deemed  the  evidence 
insufficient  to  support  the  verdict. 
Id.  —  AcnoN  foe  Legal  Seevices  —  Amount  and  Value  of  Services  — 

GONFUOT  OF  BVIDENGE — ORDER  GRANTING  NEW  TRIAL — AFFIRMANCE 

ON  APPEAL. — ^Upon  an  appeal  from  an  order  granting  a  new  trial  in 
an  action  on  assigned  claims  for  the  reasonable  value  of  legal 
services,  the  order  will  not  be  disturbed  where  the  evideuce  as  to  the 
amount  and  value  of  the  services  is  in  sharp  and  substantial 
eonflict. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  grant- 
ing a  new  trial.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Jacob  M.  Blake,  John  B.  Tyrrell,  and  Crittenden  Thorn- 
ton, for  Appellant  A.  M.  De  Vail. 

Randolph  V.  Whiting,  for  Eespondent  E.  B.  Perrin. 

RICHARDS,  J. — These  are  two  appeals — one  from  a  judg- 
ment for  the  plaintiflP  entered  upon  a  verdict  of  a  jury  in  his 
favor  for  the  sum  of  twenty  thousand  dollars;  the  other  an 
appeal  by  said  plaintiff  from  an  order  granting  the  defend- 
ant's motion  for  a  new  trial. 

The  action  was  instituted  by  the  plaintiff  as  the  assignee 
of  two  claims  for  legal  services  alleged  to  have  been  rendered 
to  the  defendant  by  his  assignors,  the  first  being  a  claim  for 
such  services  by  Barclay  Henley,  alleged  to  have  been  reason- 
ably worth  the  sum  of  fifty  thousand  dollars,  upon  which 
payments  aggregating  seven  thousand  dollars  were  alleged  to 
have  been  made;  the  second  consisting  of  a  claim  for  like 
services  on  the  part  of  J.  E.  Harper  for  fifty  thousand  dol- 
lars, upon  which  no  payments  were  alleged  to  have  been 
made. 

Upon  the  trial  the  undisputed  evidence  showed  that  upon 
the  first  of  these  claims  payments  aggregating  the  sum  ci 
$3,270,  and  upon  the  second  the  sum  of  $3,690,  had  been 
made.  The  jury  returned  a  general  verdict  upon  the  first  of 
these  claims  for  the  sum    of  fifteen  thousand  dollars,  and 
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upon  the  second  for  the  sum  of  five  thousand  dollars.  A 
motion  for  a  new  trial  was  made  upon  all  statutory  grounds, 
upon  the  submission  of  which  the  court  rendered  a  written 
opinion  reviewing  the  evidence  in  the  case,  and  thereupon 
made  an  order  "that  unless  the  plaintiff  within  twenty  days 
from  the  date  of  the  entry  of  this  order  consents  to  deduct 
from  the  amount  of  the  verdict  and  judgment  herein  in  favor 
of  plaintiff's  assignor  Henley  for  fifteen  thousand  dollars, 
the  sum  of  $8,270,  and  from  the  amount  of  five  thousand  dol- 
lars, the  verdict  awarded  the  plaintiff's  assignor  Harper,  the 
sum  of  $3,690,  making  a  total  deduction  of  $11,960,  the 
defendant's  motion  for  a  new  trial  will  be  granted;  if  such 
stipulation  is  entered  within  the  time  prescribed  an  order 
will  be  entered  denying  the  defendant's  motion  for  a  new 
trial."  The  consent  and  stipulation  required  by  this  order 
not  having  been  given  or  entered  within  said  time,  it  was  or- 
dered "that  the  defendant's  motion  be  and  the  same  is  hereby 
granted." 

The  appeal  from  the  order  granting  the  defendant's  motion 
for  a  new  trial  will  be  first  reviewed. 

On  the  part  of  the  appellant  from  that  order  it  is  first  con- 
tended that  under  the  terms  of  the  orders  made  by  the  trial 
court  in  disposing  of  the  motion  for  a  new  trial  the  only 
ground  of  said  motion  which  can  be  considered  or  reviewed 
by  this  court  is  that  the  verdict  was  excessive  because  of  the 
insufficiency  of  the  evidence  to  support  it ;  and  that  as  to  all 
other  grounds  of  said  motion  it  must  be  deemed  to  have  been 
denied. 

We  do  not  deem  it  essential,  however,  to  pursue  this  con- 
tention through  the  argument  or  authorities  urged  in  its  sup- 
port, for  the  reason  that  the  chief  reliance  of  the  respondent 
upon  this  appeal  is  that  there  was  a  substantial  conflict  in  the 
evidence  as  to  the  value  of  the  services  rendered  by  each  of 
the  assignors  of  the  plaintiff,  and  that  in  view  of  such  con- 
flict the  trial  court  had  a  right  to  exercise  its  discretion  in 
granting  or  refusing  a  new  trial ;  and  that  this  court  will  not 
interfere  with  the  exercise  of  such  discretion  in  the  absence  of 
any  sufficient  showing  that  it  has  been  abused. 

The  appellant,  however,  insists  that  the  trial  court  has  no 
such  discretion  in  dealing  with  the  verdict  of  a  jury  in  cases 
of  this  character;  and  that  in  attempting  to  exercise  it  the 
trial  court  has  arbitrarily  usurped  the  function  of  the  jury 
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in  this  case,  and  has  thereby  nullified  the  plaintiff's  right  to 
a  trial  by  jury.  The  only  authority  cited  in  support  of  such 
a  doctrine  is  the  case  of  Head  v.  Hargrave,  105  U.  S.  45,  [26 
L.  Ed.  1028],  which  far  from  supporting  does  not  even  hint 
at  such  a  rule  of  law.  On  the  other  hand,  the  language  of 
the  code  is  explicit,  and  the  authorities  are  abundant  to  the 
effect  that  the  trial  court  has  the  power  to  set  aside  a  verdict 
and  grant  a  new  trial,  in  whole  or  in  part,  in  every  case 
where  in  its  judgment  the  evidence  is  insufficient,  and  that 
its  action  in  so  doing  will  not  be  reviewed  upon  appeal  save 
in  cases  showing  a  clear  abuse  of  such  discretion.  (Code  Civ. 
Proc,  sec.  657;  Domico  v.  Casassa,  101  Cal.  412,  [35  Pae. 
1024] ;  Gordon  v.  Eolerts,  162  Cal.  508,  [123  Pac.  288]  ; 
Estate  of  Everts,  163  Cal.  452,  [125  Pac.  1058] ;  Meinherg  v. 
Jordan.,  29  Cal.  App.  761,  [157  Pac.  1005,  1007].) 

The  appellant,  in  this  connection,  however,  presents  the 
further  contention  that  the  trial  court,  as  the  predicate  for  its 
first  order,  filed  a  written  opinion,  reviewing  elaborately  the 
evidence  in  the  case,  and  specifying  certain  deductions  which 
in  its  judgment  should  be  made  from  the  gross  amount  of  the 
verdict  in  the  case  of  the  Henley  claim ;  and  counsel  for  the 
appellant  insists  that  this  court  is  confined  to  a  consideration 
of  the  merits  of  the  reasoning  and  conclusions  of  the  trial 
court  in  respect  of  these  specific  matters. 

Ordinarily  the  opinion  of  the  trial  court  rendered  upon 
ordering  judgment  or  upon  granting  or  refusing  a  motion 
for  a  new  trial  is  no  proper  part  of  the  record  on  appeal, 
and  thus  when  made  so  is  not  to  be  regarded  as  in  any  respect 
limiting  the  consideration  by  this  court  of  any  matter  which 
would  be  the  proper  subject  of  review  under  the  terms  of  the 
judgment  and  order  itself;  nevertheless,  since  counsel  for 
both  parties  have  seen  fit  to  certify  to  this  court  a  record 
which  embraces  the  full  text  of  such  opinion,  and  since  both 
have  referred  to  it  as  having  some  bearing  on  the  scope  and 
effect  of  the  orders  under  review  on  this  appeal,  we  have 
examined  the  court's  opinion  only  to  find  that  while  it  is  true 
that  the  trial  court  did  advert  to  certain  specific  matters 
as  not  within  the  proper  purview  of  the  jury  in  arriving 
at  their  general  verdict,  the  court  also  generally  reviewed  the 
evidence  offered  in  support  of  the  Henley  claim,  and  com- 
mented upon  the  same  as  ** extravagant"  and  as  ** varying 
and  irreconcilable"  to  an  extent  which  would  justify  his  con- 
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elusion  that  the  verdict  of  the  jury  based  thereon  i¥as  exces- 
sive. It  is  clear  that  in  the  light  of  those  animadversions 
and  conclusions  of  the  trial  judge  as  to  the  insufficiency  of 
the  evidence  in  general  to  support  the  verdict,  the  views  ex- 
pressed in  its  opinion  as  to  whether  other  specified  defects 
in  the  evidence,  whether  right  or  wrong,  cannot  be  considered 
as  a  limitation  upon  the  powers  of  this  court  in  its  review 
of  the  orders  granting  the  new  trial.  It  may  therefore  be 
disregarded  in  determining  the  only  question  practically 
which  is  before  us  on  this  appeal,  namely,  whether  from  a 
reading  of  the  entire  evidence  in  the  ca£se  it  can  be  said  that 
the  trial  court  abused  its  discretion  in  granting  the  defend- 
ant's motion  for  a  new  trial. 

Upon  such  review  we  find  that  the  evidence  educed  upon 
either  phase  of  the  case,  involving  both  the  amount  and  the 
value  of  the  services  rendered  by  the  assignors  of  the  plain- 
tiff to  the  defendant,  is  in  sharp  and  substantial  conflict. 
This  being  so,  neither  of  the  two  orders  of  the  trial  court  re- 
lating to  the  granting  of  the  motion  for  a  new  trial  will  be 
disturbed  upon  appeal. 

This  conclusion  obviates  the  necessity  of  a  consideration  of 
the  questions  discussed  on  the  appeal  from  the  judgment, 
which  has  already  been  set  aside  as  the  result  of  the  orders 
upheld  upon  the  appeal  from  the  order  granting  a  new  trial. 

Judgment  reversed.  Order  granting  the  motion  for  a  new 
trial  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred, 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  November  15,  1917. 
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[Civ.  No.  1888.    Second  Appellate  District.— September  18,  1917.] 

L.  L.  TORREY,  Respondent,  v.  REFRIGERATION 
PLANTS  MANUFACTURING  COMPANY  (a  Corpo- 
ration),  Appellant. 

Action  for  Services  —  Amount  of  Compensation  —  Conflict  of  Evi- 
dence— Support  of  Finding. — In  this  action  to  recover  an  alleged 
balance  due  for  services  under  a  settlement  adjusting  the  differences 
of  the  parties  and  for  wages  for  a  period  of  time  subsequent  thereto, 
it  is  held  that  the  evidence,  though  sharplj  conflicting,  was  sufficient 
to  support  the  finding  that  at  the  time  of  the  settlement  the  plain- 
iff's  wages  were  reduced,  and  that  after  such  settlement  he  con- 
tinued to  work  for  defendant  at  the  reduced  salary. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.     Grant  Jackson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  R.  Young,  for  Appellant 

Shirley  E.  Meserve,  and  W.  A.  Sumner,  for  Respondent 

JAMES,  J. — The  appeal  in  this  case  was  taken  from  a 
judgment  rendered  in  favor  of  the  plaintiff.  It  is  claimed 
that  the  evidence  is  insufficient  to  support  certain  findings 
made  by  the  trial  judge.  Plaintiff,  during  the  latter  part 
of  the  year  1913,  was  employed  by  the  defendant;  the  gen- 
eral character  of  his  employment  was  that  of  salesman  of 
stock  of  the  defendant  corporation  and  salesman  of  certain 
machines  manufactured  by  it.  It  seems  to  be  admitted  that, 
at  least  for  a  short  period  during  the  early  part  of  his  em- 
ployment, he  was  to  receive  the  sum  of  $175  per  month. 
Later,  and  before  January  1,  1914,  defendant  reduced  the 
compensation  of  all  of  its  employees.  If  the  reduction  af- 
fected the  compensation  of  the  plaintiff,  plaintiff  would  be 
entitled  to  receive,  instead  of  $175  per  month,  the  sum  of 
$131.25  per  month.  On  or  about  March  16th,  settlement  not 
having  been  made  with  the  plaintiff,  the  manager  of  the  de- 
fendant adjusted  the  account  for  compensation  of  plaintiff 
by  agreeing  to  pay  him  five  hundred  dollars  in  cash  and  five 
hundred  dollars  thereafter.    In    making  up  this  account  or 
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settlement  of  the  wages  of  plaintiff  for  that  period  of  time 
subsequent  to  the  date  when  the  general  reduction  was  made 
in  employees'  salaries,  the  sum  of  $131.25  per  month  was 
allowed  to  the  plaintiff.  Plaintiff  continued  to  work  for  the 
defendant  for  five  months  subsequent  to  March  16,  1914.  At 
the  end  of  that  time  he  brought  this  suit  to  recover  unpaid 
balance  due  on  the  settlement  made  March  16th;  also  to  re- 
cover wages  at  the  rate  of  $175  per  month  for  the  time 
subsequent  thereto.  The  trial  judge  made  a  finding  that 
plaintiff  was  entitled  to  recover  for  the  time  subsequent  to 
March  16th  at  the  rate  of  $131.25.  This  finding  is  attacked 
as  being  wholly  unsupported  by  the  evidence.  Plaintiff  on 
his  side  testified  that  he  never  agreed  to  the  reduction  being 
made  in  the  amount  of  his  compensation,  to  wit,  from  $175 
to  $131.25,  but  that  the  March  settlement  was  agreed  to  by 
him  as  a  compromise  and  because  the  defendant  at  that  time 
claimed,  through  its  manager,  that  business  was  poor  and 
it  was  lacking  in  funds.  On  the  other  hand,  the  manager  of 
defendant  testified  that  it  was  his  understanding  prior  to 
March  16th  that  for  the  most  part  the  plaintiff  was  working 
on  a  commission  basis,  which  had  been  agreed  to  be  twenty 
per  cent  of  the  amount  of  sales ;  he  testified  that  after  making 
the  settlement  of  March  16th  he  informed  the  plaintiff  that 
if  the  plaintiff  continued  to  work  for  the  defendant,  he  would 
be  paid  upon  a  commission  basis  only — that  no  fixed  salary 
would  be  allowed.  Plaintiff  denied  that  any  such  statement 
was  made,  and  testified  that  after  the  terms  of  the  settlement 
were  agreed  upon  he  was  told  to  go  back  to  work  and  nothing 
was  said  further  as  to  what  his  compensation  would  be.  He 
insisted  and  repeated  in  the  course  of  his  testimony  that  he 
claimed  $175  per  month  for  the  whole  time.  Appellant's 
counsel  contends  that  under  this  state  of  the  case  the  court 
should  either  have  found  that  the  salary  agreed  to  be  paid 
to  plaintiff  was  $175  per  month  for  the  five  months  subse- 
quent to  March  16th,  or  should  have  found,  agreeable  to  the 
contention  of  defendant's  manager,  that  the  compensation  of 
plaintiff  after  March  16th  was  to  be  determined  wholly  upon 
a  commission  basis.  We  think  there  was  evidence  to  sustain 
the  finding  of  the  court  as  made.  The  mere  statement  of  the 
plaintiff  that  he  claimed  $175  per  month  was  a  conclusion 
on  his  part  as  to  what  he  was  legally  entitled  to.  The  trial 
court  had  to  determine  from  the  facts  as  to  whether  there  had 
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been  a  reduction  made  in  the  plaintiff's  compensation  from 
$175  per  month  to  $131.25,  and  also  as  to  whether  plaintiff 
was  working  on  a  commission  or  a  salary  basis  after  March 
16th.  There  was  evidence  sufficient  upon  which  the  court 
could  find  that  the  reduction  was  made  in  the  compensation 
of  plaintiff  prior  to  March  16th ;  and  if  the  statement  of  the 
plaintiff  was  true  (as  the  court  evidently  concluded),  that 
after  the  settlement  of  March  16th  was  made  he  was  told 
to  go  back  to  work  and  nothing  was  said  as  to  what  his  future 
compensation  should  be,  the  inference  would  be  justified  that 
the  plaintiff  was  then  continuing  in  the  employ  of  defendant 
at  the  reduced  salary.  There  was  a  sharp  conflict  in  the 
evidence  introduced  on  all  the  material  issues  involved.  The 
matter  of  resolving  the  facts  was  one  exclusively  within  the 
province  of  the  trial  judge.  We  think  there  was  evidence  to 
sustain  the  findings. 
The  judgment  is  afSrmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred* 


[(Sv.  No.  £293.    Second  Appellate  District. — September  18,  1917.] 

FLORA  J.  STARBUCK,  Appellant,  v.  CITY  OP  FULLER- 
TON  et  al.,  Respondents. 

Municipal  Cobporations — Initiative  and  Betebjendum — Inappucabil- 
ITT  TO  Local  Improvements. — Section  1  of  article  IV  of  the  Con- 
stitution, reserving  to  electors  of  municipalities  the  right  of  the 
initiative  and  referendum,  was  not  designed  to  furnish  a  means  by 
which  street  improvements  local  in  character  can  be  either  com- 
menced or  prevented. 

APPEAL    from  a   judgment    of  the    Superior    Court  of 
Orange  County.    W.  H.  Thomas,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  R  Allen,  and  Charles  Cassat  Davis,  for  Appellant 

E.  J.  Marks,  and  Homer  C.  Ames,  for  Respondents. 

JAMES,  J. — ^Plaintiff's  petition  for  a  writ  of  mandate  was 
denied  in  the  superior  court  and  she  appeals  from  the  judg- 
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meut.  The  question  presented  is  as  to  whether  a  resolution 
adopted  by  the  board  of  trustees  of  the  city  of  FuUerton, 
wherein  such  trustees  declared  it  to  be  their  intention  to  open 
a  public  street  over  certain  property  and  within  the  bound- 
aries of  a  certain  district  which  was  described  as  embracing 
property  to  be  benefited  by  the  improvement  and  which  it 
was  the  intention  to  assess  to  pay  the  costs  and  expenses 
thereof,  was  subject  to  the  referendum  provisions  of  the  Con- 
stitution of  the  state  and  the  acts  of  the  legislature. 

From  the  stipulation  of  facts  it  appeared  that  there  were 
nineteen  several  owners  of  land  within  the  district  described 
in  the  resolution,  fifteen  of  whom  were  consenting  owners, 
the  plaintiff  being  one  of  those  not  consenting;  that  there 
were  one  thousand  two  hundred  qualified  electors  residing 
within  the  city  of  FuUerton  and  twenty  qualified  electors  re- 
siding within  the  assessment  district;  that  there  were  10,755 
acres  of  land  within  the  corporate  limits  of  the  city  of  Fuller- 
ton,  and  about  264  acres  of  land  within  the  assessment  dis- 
trict. It  was  further  stipulated  that  on  the  twenty-sixth  day 
of  January,  1916,  a  petition  duly  signed  by  a  sufficient  num- 
ber of  qualified  electors  of  the  city  of  FuUerton  was  filed  with 
the  city  clerk  and  presented  to  the  board  of  trustees,  which 
petition  requested  that  the  resolution  be  either  repealed  or 
submitted  to  a  vote  of  the  electors  of  the  city;  that  the  city 
clerk  refused  to  certify  to  the  sufficiency  of  the  petition  and 
the  board  of  trustees  refused  to  either  reconsider  or  repeal 
the  resolution,  or  submit  it  to  a  vote.  The  Constitution  of 
the  state  reserves  to  the  electors  of  cities  the  right  to  initiate 
legislation  and  to  have  proposed  legislation  referred  to  a  vote. 
This  right  is,  as  is  stated  in  the  Constitution,  **to  be  exer- 
cised under  such  procedure  as  may  be  provided  by  law.'* 
(Const.,  art.  IV,  sec.  1.)  The  legislature,  in  1912,  adopted 
an  act  to  provide  the  necessary  procedure  to  enable  electors 
of  cities  to  enjoy  the  right  secured  to  them  under  the  provi- 
sion of  the  Constitution.  This  act  was  amended  in  its  gen-, 
eral  substance  by  the  legislature  in  1915  (Stats.  1915,  p.  319), 
and  provides  that  proposed  ordinances  are  subject  to  the 
initiative  and  referendum.  For  the  purposes  of  this  case 
we  may  assume,  although  that  matter  is  made  the  subject  of 
discussion  in  the  briefs,  that  a  resolution  of  intention  such 
as  that  adopted  by  the  board  of  trustees  of  the  city  of  Fuller- 
ton    was  in    effect  an    ordinance.     The    question,    then,    is 
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squarely  presented  as  to  whether  an  ordinance  adopted  by 
the  legislative  body  of  a  municipality  and  which,  while  legis- 
lative in  character,  is  one  designed  to  provide  for  improve- 
ments local  to  a  part  of  the  city  only,  is  one  against  which 
the  right  of  referendum  can  be  invoked.  If  the  right  of 
referendum  can  be  invoked  in  such  a  case,  then  the  corollary 
right  to  initiate  legislation  of  the  same  kind  must  be  con- 
ceded to  exist.  If  the  latter  right  does  exist,  it  then  follows 
that  a  proceeding  may  be  initiated  by  electors  of  a  distant  part 
of  a  city  to  compel  the  opening  of  a  street  in  another  part  of 
the  same  city  and  to  have  the  costs  thereof  assessed  upon 
property  owners  other  than  the  electors  who  both  initiate 
and  decide  upon  the  advisability  of  having  the  improvement 
made.  We  think  that  the  initiative  and  referendum  were  not 
intended  nor  are  they  designed  to  apply  to  such  a  case.  Our 
supreme  court  has,  in  the  case  of  Hopping  v.  Council  of  City 
of  RicJimond,  170  Cal.  605,  [150  Pac.  977],  considered  the 
general  subject  involved  as  applied  to  an  ordinance  or  reso« 
lution  affecting  electors  or  property  owners  of  an  entire  city, 
and  the  court  there,  as  we  understand  that  decision,  holds  that 
whether  the  legislation  be  by  resolution  or  ordinance  is  im- 
material; that  referendum  proceeding  may  be  made  to  aflfect 
it  so  long  as  it  answers  to  the  character  of  ** legislation"  and  is 
of  general  effect.  That  court  has  suggested  that  there  may 
be  grounds  for  excluding  from  the  operation  of  the  initiative 
and  referendum  powers  legislative  acts  special  and  local  in 
their  nature.  No  opinion  is  expressed  as  to  how  the  minds 
of  the  court  might  settle  on  that  proposition,  and  we  are  ex- 
pressly told  in  the  decision  that  what  is  therein  said  must  not 
be  understood  as  expressing  any  intimation  of  the  views  of 
the  court  on  that  particular  matter.  It  was  not  necessarily 
involved  in  the  decision.  In  our  opinion,  the  constitutional 
provision  giving  and  guaranteeing  to  electors  the  right  to  the 
initiative  and  referendum  was  not  designed  to  furnish  a 
means  by  which  street  improvements  local  in  character  can  be 
either  commenced  or  prevented  by  the  use  of  the  initiative 
or  referendum.  We  therefore  agree  with  the  conclusion 
arrived  at  by  the  trial  judge. 
The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 
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[Crim.  No.  S94.    Third  AppeDftta  Di0triet.--8eptein1)«r  19,  1917.] 

THE    PEOPLE,    Respondent,    v.    BYRON    DUEBEB, 

Appellant. 

CuMiNAL  Law—Violation  of  D»uo  Act— Pmoe  Convictions— Lack 
OF  Finding — iNSUFFiasNT  Verdict. — In  a  proseeution  for  violatiDg^ 
the  provisions  of  section  8  of  the  act  of  the  legislature  of  1907 
(Stats.  1907,  p.  124),  as  amended  in  1913  (Stats.  1913,  p.  692), 
declaring  it  to  be  unlawful  to  sell,  give  away,  or  have  in  possession 
cocaine  or  morphine,  where  the  information  charged  two  previous 
convictions  of  the  defendant  of  violating  such  section,  a  verdict  of 
guilty  which  did  not  specifically  find  on  the  alleged  previous  con- 
victions was  incomplete  and  insufiicient  to  authorize  the  court  to 
pronounce  judgment  thereon. 

Ip.  —  OONSTBUCTTON  OF  OODK  —  NeCESSJTT  OF  FINDING  ON  PRIOR  CON- 
VICTION.— Under  section  1158  of  the  Penal  Code,  where  a  previous 
conviction  is  charged,  the  jury  must,  unless  the  anawer  of  the  defend- 
ant to  the  charge  admits  it  to  be  true,  find  whether  or  not  he  has 
suffered  such  a  conviction,  and  where  the  jury  fails  to  make  such 
specific  finding,  the  omisRion  is  fatal  to  the  judgment,  unless  the 
subsequent  crime  charged  la  itself  one  for  the  commission  of  which 
the  superior  court  has  jurisdiction  to  impose  punishment. 

ID.--APPLICABIUTY  OF  CoDE  PROVISION.— r Section  1158  of  the  Penal  Code 
was  not  intended  to  apply  exclusively  to  sections  666  and  667  of 
such  code,  prescribing  more  drastic  punishment  in  cases  of  prior 
convictions. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County,  and  from  an  order  denying  a  new  trial. 
D.  M.  Young,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Walter  F.  Lynch,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones,  Dep- 
uty Attorney-General,  for  Respondent. 

HART,  J. — ^The  defendant  was,  by  a  jury,  in  the  superior 
court  of  San  Joaquin  County,  adjudged  Ruilty  of  violating 
section  8  of  an  act  of  the  legislature  prohibiting,  under  cer- 
tain specified  conditions,  the  sale  of  poisons.  (See  Stats. 
1907,  p.  124;  Stats.  1909,  p.  422;  Stats.  1911,  p.  1106;  Stats. 
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1913,  p.  692,  and  Stats.  1915,  p.  863.)  He  appeals  from  the 
judgment  and  the  order  denying  him  a  new  trial. 

Section  8  of  said  act,  as  amended  by  the  legislature  of  1913 
(Stats.  1913,  pp.  692,  695,  supra)  y  provides  that  it  shall  be 
unlawful  for  any  person,  etc.,  to  sell,  furnish,  give  away,  or 
offer  to  sell,  furnish,  or  give  away  or  to  have  in  their  or 
his  possession  certain  specifically  named  poisons,  including 
cocaine  and  morphine,  or  any  of  the  salts,  derivatives,  or 
compounds  thereof,  or  any  preparation  or  compound  contain- 
ing any  of  the  ** foregoing  substances"  or  their  salts,  deriva- 
tives, or  compounds,  excepting  upon  the  written  order  or 
prescription  of  a  physician,  dentist,  or  veterinary  surgeon, 
licensed  to  practice  in  this  state,  etc.  **Such  order  or  pre- 
scription," proceeds  said  section,  *' shall  be  permanently  re- 
tained on  file  by  the  person,  firm  or  corporation  who  shall 
compound  or  dispense  the  articles  ordered  or  prescribed  and 
it  shall  not  be  again  compounded  or  dispensed  if  each  fluid 
or  avoirdupois  ounce  contains  more  than  ...  1  grain  of 
morphine  ...  or  1  grain  of  cocaine,  .  .  .  excepting  upon 
the  written  order  of  the  prescriber  for  each  and  every  sub- 
sequent compounding  or  dispensing." 

It  is  further  provided  by  said  section  that  the  foregoing 
provisions  thereof  **  shall  not  apply  to  sales  at  wholesale  by 
jobbers,  wholesalers  and  manufacturers  to  pharmacies,  as 
defined  in  section  one  of  an  act  entitled:  'An  act  to  regulate 
the  practice  of  pharmacy  in  the  state  of  California  and  to 
provide  a  penalty  for  the  violation  thereof;  and  for  the  ap- 
pointment of  a  board  to  be  known  as  the  California  State 
Board  of  Pharmacy,'  approved  March  20,  1905,  and  acts 
amendatory  thereof;  or  physicians,  nor  to  each  other,  nor  to 
the  sale  at  retail  in  pharmacies  by  pharmacists  to  physicians 
dentists  or  veterinary  surgeons  duly  licensed  to  practice  in 
this  state."  The  exceptions  thus  provided  by  the  section  are 
subject  to  certain  conditions  prescribed  thereby. 

Section  7  of  said  act,  as  amended  by  the  legislature  of  1915 
(Stats.  1915,  p.  863,  supra) y  in  part  provides:  *'Any  person 
violating  any  of  the  provisions  of  section  eight  ...  of  this 
act  shall  upon  conviction  be  punished  as  follows,  viz.:  For 
the  first  offense  by  a  fine  of  not  less  than  one  hundred  dollars, 
and  not  to  exceed  four  hundred  dollars,  or  by  imprisonment 
for  not  less  than  fifty  days  and  not  exceeding  one  hundred 
and  eighty  days,  or  by  both  such  fine  and  imprisonment ;  for 
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the  second  offense,  by  a  fine  of  not  less  than  two  hundred  and 
fifty  dollars,  and  not  to  exceed  five  hundred  dollars,  or  by 
imprisonment  for  not  less  than  ninety  days  and  not  exceeding 
six  months,  or  by  both  such  fine  and  imprisonment;  and  for 
the  third  offense  by  imprisonment  in  the  state  prison  for  not 
less  than  one  year  and  not  more  than  five  years." 

The  information  alleges  that  the  defendant,  on  or  about 
the  twenty-eighth  day  of  September,  1916,  at  and  in  the 
county  of  San  Joaquin,  did  **  .  .  .  sell,  furnish  and  give 
away,  and  have  in  his  possession,  hydro-chloride  of  cocaine 
containing  more  than  one-sixth  grain  of  cocaine  to  the  fluid 
or  avoirdupois  ounce,  and  morphine  and  sulphate  of  the 
alkaloid  of  morphine,  containing  more  than  one-quarter  grain 
of  morphine  to  the  fluid  or  avoirdupois  ounce,  and  said  sale 
and  possession  was  not  upon  the  written  order  or  prescrip- 
tion of  a  physician,  dentist,  or  veterinary  surgeon,  licensed 
to  practice  in  the  state  of  California."  It  is  then  alleged 
that  the  sale  and  the  possession  so  charged  are  not  within 
the  cases  expressly  excepted  by  said  section  8  from  the  pro- 
visions thereof  interdicting  such  sale  and  possession.  The  in- 
formation then  charges  two  previous  convictions  of  the  de- 
fendant of  violating  the  provisions  of  said  section. 

The  assignments  of  error  upon  which  the  defendant  relies 
for  a  reversal  are :  1.  That  the  information  fails  to  state  facts 
sufficient  to  confer  jurisdiction  upon  the  superior  court  to 
try  the  charge  alleged  therein ;  2.  That  the  trial  court  preju- 
diced the  rights  of  the  accused  by  refusing  to  grant  his  motion 
that  the  people  be  required  to  elect  and  designate  the  par- 
ticular offense  of  the  several  which  it  is  asserted  are  charged 
under  the  statute  and  to  the  establishment  of  which  they  in- 
tended particularly  to  address  the  proofs;  3.  That  the  court 
misdirected  the  jury  in  matters  of  law;  4.  That  the  verdict 
as  returned  by  the  jury  was  incomplete  and  insufficient  to 
authorize  the  superior  court  to  pronounce  judgment  thereon, 
inasmuch  as  the  jury  did  not  specifically  find  upon  the  alleged 
previous  convictions  of  the  defendant. 

We  think  the  point  last  stated  must  be  sustained,  and  con- 
sideration of  the  other  points  relied  upon  may  therefore  be 
waived. 

Section  1158  of  the  Penal  Code  provides:  ** Whenever  the 
fact  of  a  previous  conviction  of  another  offense  is  charged 
in  an  indictment  or  information,  the  jury,  if  they  find  a  vcr- 
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diet  of  guilty  of  the  offense  with  which  he  is  charged,  must 
also,  unless  the  answer  of  the  defendant  admits  the  charge, 
find  whether  or  not  he  has  suffered  such  previous  conviction. 
The  verdict  of  the  jury  upon  a  charge  of  previous  conviction 
may  be:  *We  find  the  charge  of  previous  conviction  true,'  or 
*We  find  the  charge  of  previous  conviction  not  true,'  as  they 
find  that  the  defendant  has  or  has  not  suffered  such  con- 
viction." 

The  record  here  discloses  that,  when  arraigned,  the  defend- 
ant made  no  plea  or  answer  to  the  previous  convictions 
charged  against  him  in  the  information,  and  that  the  jury 
made  no  special  finding  as  to  the  said  prior  convictions,  the 
verdict  found  and  returned  being  general  and  reading  as 
follows:  **We,  the  jury  in  the  above-entitled  cause,  find  the 
defendant,  Byron  Dueber,  guilty  as  charged." 

It  is,  of  course,  but  the  statement  of  a  self-evident  prop- 
osition to  say  that  the  authority  of  the  superior  court  to 
impose  judgment  of  sentence  in  a  case  arising  under  the  stat- 
ute upon  which  this  prosecution  is  founded  rests  wholly  upon 
the  fact  of  two  prior  convictions  of  the  accused  under  the 
provisions  thereof,  and  that  the  fact  of  such  prior  convictions 
must  be  alleged  and  proved,  or  admitted  by  the  defendant. 

The  contention  of  the  attorney-general  is  that,  while  it  is 
true  that  the  first  and  second  violations  of  the  statute  are  each 
mere  simple  misdemeanors,  yet,  when  a  third  offense  there- 
under is  committed  by  the  same  party,  the  three,  taken  to- 
gether— ^that  is,  the  two  distinct  offenses  of  which  he  had 
previously  been  convicted  and  the  third  offense  charged — 
constitute  a  specific  felony,  the  same  as  if  the  charge  involved 
but  one  act  or  transaction,  and  in  support  of  this  view  he 
cites  People  v.  Delaney,  49  Cal.  394.  It  is  hence  argued 
that  a  verdict  found,  as  in  this  case,  of  ** guilty  as  charged," 
necessarily  covers  and  includes  every  issue  made  by  the  in- 
formation or  indictment  in  a  case  of  this  character  and  every 
element  of  which  the  ** specific  felony"  so  charged  is  con- 
stituted. The  attorney-general  further  contends  that  the  re- 
quirement of  section  1158  that  a  special  finding  of  the  pre- 
vious convictions  alleged  must  be  made  applies  only  to  certain 
sections  of  the  Penal  Code  prescribing  aggravated  penalties 
in  cases  of  prior  convictions  of  certain  offenses.  (See  Pen. 
Code,  sees.  666,  667.) 

84  0*1.  App.— 44 
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We  do  not  conceive  it  to  be  important  to  the  decision  of  the 
point  upon  which,  as  declared  above,  we  find  ourselves  con- 
strained to  reverse  this  case  to  consider  whether  a  distinct 
and  independent  felony  is  committed  where  there  exists  and 
is  charged  against  the  accused  a  combination  of  a  previous 
conviction  of  a  certain  public  offense  with  the  specific  offense 
subsequently  committed  and  charged.  This,  though,  appears 
to  be  the  view  expressed  in  People  v.  Delaney,  supra.  But 
whatever  may  be  the  correct  legislative  theory  of  the  code 
sections  referred  to — whether  it  was  to  make  the  prior  con- 
victions essential  elements  of  a  distinct  and  specific  felony,  or 
merely  to  make  it  imperative  for  the  superior  court  to  impose 
aggravated  punishments  upon  those  possessed  of  a  confirmed 
habitude  for  the  commission  of  petty  and  other  crimes — the 
indisputable  proposition  remains  that  the  legislature  has, 
without  qualification,  ordained,  by  the  enactment  of  section 
1158  of  the  Penal  Code,  that  where  a  previous  conviction  of 
the  accused  is  charged,  the  jury  must,  unless  the  answer 
of  the  defendant  to  the  charge  of  a  previous  conviction 
admits  it  to  be  true,  find  whether  or  not  he  has  suffered  such 
previous  conviction,-  and  in  those  cases  to  which  section  1158 
is  applicable,  under  the  circumstances  pointed  out  by  said 
section,  where  the  jury  fail  to  make  such  specific  finding,  the 
omission  is  fatal  to  the  judgment,  unless  the  subsequent  crime 
charged  is  itself  one  for  the  commission  of  which  it  is  within 
the  jurisdiction  of  the  superior  court  to  impose  punishment. 

This  precise  question  arose  in  the  case  of  the  People  v. 
Eppinger,  109  Cal.  294,  [41  Pac.  1037],  wherein  the  court, 
speaking  through  Mr.  Justice  Henshaw,  said,  inter  alia:  **A 
more  serious  objection  is  found  in  the  form  of  the  verdict 
returned  upon  the  general  issue.  The  defendant,  having 
pleaded  not  guilty,  put  the  prosecution  to  proof  upon  all 
material  averments,  of  which  that  of  prior  conviction  was 
one.  The  jury  did  not  find  specifically  upon  this  issue  as 
they  were  required  to  do  by  section  1158  of  the  Penal  Code, 
but  returned  a  verdict  finding  the  defendant  guilty  as  charged. 
The  verdict  rendered  should  be  treated  as  a  finding  against 
the  defendant  upon  the  crime  charged,  and  in  favor  of  the 
defendant  upon  the  question  of  prior  conviction."  And  upon 
this  ground  the  judgment  was  reversed. 

We  are  unable  to  coincide  with  the  contention  that  section 
1158  of  the  Penal  Code  was  intended  to  apply  exclusively 
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to  sections  666  and  667  of  said  code.  Section  1158  is,  as  we 
have  in  effect  said  and  as  is  plainly  true,  in  general  and 
unqualified  language,  and  neither  from  said  language  nor 
from  any  reason  rationally  arising  from  the  natural  theory 
of  such  a  rule  of  law  are  we  to  conclude  or  even  infer  that 
it  was  not  intended  to  apply  to  any  case,  whether  provided 
for  before  and  at  the  time  of  its  enactment  or  might  there- 
after be  provided  for,  in  which  a  person  charged  with  a  public 
offense  might  have  pleaded  and  proved  against  him  the  fact 
of  his  having  suffered  a  previous  conviction  of  a  crime  for 
the  purpose  of  authorizing  a  more  drastic  punishment  for  the 
crime  charged  than  would  be  inflicted  where  such  prior  con- 
viction had  not  been  brought  up  against  him  and  proved. 
The  section  seems  to  us  to  be  very  plain  upon  this  proposition. 
It  says  that  ^*wlienever  the  fact  of  a  previous  conviction  of 
another  offense  is  charged  in  an  indictment  or  information,'' 
etc.,  and  thus,  as  we  construe  the  language,  a  general  rule 
of  procedure  as  to  all  of  the  cases  of  the  class  to  which  the 
section  refers  is  promulgated  and  laid  down.  The  words 
'* another  offense*'  cannot  reasonably  be  held  to  mean  some 
other  different  kind  or  character  of  offense  from  the  one  sub- 
sequently committed.  If  such  were  the  intended  signification 
of  those  words,  then  the  section  would  not  apply  to  many 
cases  of  previous  convictions  and  certainly  not  to  the  case 
contemplated  by  subdivision  3  of  section  666.  But  we  think 
that  clearly  by  section  1158  the  legislature  has  in  effect  de- 
clared :  That  to  avoid  any  doubt  as  to  the  effect  of  the  verdict 
in  any  such  cases,  the  jury  must,  unless  the  admission  of  the 
accused  in  reference  thereto  renders  it  unnecessary  for  them 
to  pass  upon  that  question,  make  a  specific  finding  upon  an 
issue  involved  therein  which  must  of  necessity  exert  an  in- 
fluence upon  the  question  of  the  extent  of  the  punishment 
which  may  be  imposed,  and,  indeed,  the  decision  of  which, 
so  far  as  it  applies  to  subdivision  3  of  section  666  and  even 
to  the  present  case,  is  determinative  of  the  question  whether 
the  superior  court  shall  be  empowered  to  impose  any  punish- 
ment at  all.  This,  to  our  minds,  is  the  only  reasonable  con- 
clusion as  to  the  scope  and  effect  of  section  1158.  In  fact,  it 
seems  to  us  that  if  the  legislature  had  intended  to  limit  the 
application  of  said  section  to  the  provisions  of  sections  666 
and  667  of  said  code,  it  would  have  so  phrased  the  former 
section  as  to  read:  ** Whenever  the  fact  of  a  previous  convic- 
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tion  of  another  offense  is  charged  in  an  indictment  or  in- 
formation, as  provided  in  sections  666  and  667  of  this  code/' 
etc. 

There  is  no  other  legal  coarse  open  to  un  but  to  reverse  the 
judgment  and  the  order,  and  it  is  so  ordered. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[Civ.  No.  2088.    First  Appellate  District.— September  19,  1917.1 

BAMBERGEB^STERN  CO.   (a  Corporation),  Respondent, 
V.  HERMINE  BAER,  AppeUant. 

Goods  Sold  and  Delivered — Liabilitt  of  Wipe — ^^Suppicibnct  op  Evi- 
dence— Appeal. — Where  in  an  action  for  goods  sold  and  delivered 
there  is  some  evidence  supporting  the  findings  to  the  effect  that  both 
the  defendant  and  her  husband  each  ordered  and  each  individually 
agreed  to  pay  for  the  goods,  the  judgment  against  the  wife  will 
not  be  disturbed  on  appeaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Daniel  C.  Deasy,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Henry  A.  Jacobs,  for  Appellant. 

Herrington  &  Clausen,  for  Respondent. 

THE  COURT. — The  judgment  in  this  case  was  against  the 
defendant  upon  a  complaint  for  the  purchase  price  of  goods 
sold  and  delivered  by  the  plaintiff  to  her.  The  findings  of 
the  trial  court  were  to  the  effect  that  both  the  defendant 
and  Joseph  Baer,  her  husband,  each  ordered  and  each  indi- 
vidually agreed  to  pay  for  the  goods  so  sold  and  delivered; 
and  the  only  point  involved  upon  the  appeal  is  the  sufficiency 
of  the  evidence  to  support  these  findings  as  to  the  defendant. 
An  examination  of  the  record  discloses  some  evidence  sup- 
porting them  in  this  particular;  and  as  they  in  turn  support 
the  judgment,  it  follows  that  this  court  will  not  disturb  it. 

Judgment  affirmed. 
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[CSt.  No.  2098.    Krst  Appellate  District.— September  19,  1917.] 

MERCHANTS  NATIONAL  BANK  OF  SAN  FRANCISCO 
(a  Corporation),  Respondent,  v,  MRS.  M.  L.  WESTON, 
Appellant. 

Bankino  Law  —  Leask  by  National  Bank  —  Authoeitt  —  Bight  to 
Question. — In  an  action  in  unlawful  detainer  brought  by  a  national 
bank  to  recover  the  possession  of  demised  premisee,  the  lessee  cannot 
raise  the  point  that  the  bank  was  without  authoritj  to  execute  the 
lease,  as  the  United  States  alone  can  be  heard  on  the  question. 

Id. — Landlord  and  Tenant — ^Uncertainty  of  Description — Estoppel. 
A  lessee  is  estopped  from  repudiating  the  lease  for  any  uncertainty 
in  the  description  of  the  premises,  where  she  went  into  actual 
possession  and  continued  in  possession  until  the  commencement  of 
an  action  in  unlawful  detainer. 

Id. — NoncB  to  Quit — Sufficiency  of. — A  notice  to  quit  signed  by  the 
duly  authorized  agent  of  a  national  bank,  after  consulting  with  the 
president  and  the  attorney  for  the  bank  who  gave  him  a  form  of 
notice  and  instructed  him  to  sign  it,  is  sufficient. 

Id. — Evidence — PfeooF  of  Corporate  Existence  of  National  Bank. — 
In  an  action  by  a  national  bank  sufficient  proof  of  its  corporate  ez- 
itftence  is  made  by  the  introduction  in  evidence  of  a  certificate  of 
the  controller  of  the  currency  authorizing  it  to  do  business  as  such 
a  bank  and  a  certificate  to  change  its  name. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Bernard  J.  Flood,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wm.  Hoflf  Cook,  for  Appellant 

W.  F.  Williamson,  and  A.  D.  Donovan,  for  Respondent. 

THE  COURT. — This  is  an  appeal  by  defendant  in  an 
action  of  unlawful  detainer  wherein  judgment  was  rendered 
in  favor  of  plaintiff  for  the  restitution  of  the  possession  of  a 
certain  apartment  house  and  the  cancellation  of  the  lease 
thereof,  and  for  the  sum  of  two  thousand  four  hundred  dol- 
lars as  rent. 

Several  grounds  are  relied  upon  for  a  reversal  of  the  judg- 
ment. 
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It  18  first  argued  that  the  act  of  plaintiff  in  executing 
the  lease  under  which  defendant  went  into  possession  of  the 
premises  was  vltra  vires;  that  plaintiff  being  a  national  bank, 
it  had  no  authority  to  execute  the  character  of  lease  in  ques- 
tion. We  see  no  force  in  this  argument.  Assuming  that  the 
bank  was  not  authorized  to  make  the  lease,  it  does  not  lie  with 
the  plaintiff  to  raise  the  point,  as  the  United  States  alone  can 
be  heard  on  this  question.  (Canip  v.  Land,  122  Cal.  167,  [54 
Pac.  839].) 

The  second  objection,  that  the  lease  failed  to  definitely 
locate  the  premises,  finds  no  support  in  the  record.  The  lease 
generally  described  the  property  as  being  located  on  a  certain 
street,  and  then  followed  with  a  specific  description  of  the 
premises  by  metes  and  bounds.  Aside  from  the  fact  that  this 
description  was  ample  and  sufficient  in  every  particular,  de- 
fendant went  into  actual  possession  of  the  premises  under 
the  lease  and  continued  in  such  possession  until  this  action 
was  commenced,  she  Is  therefore  estopped  from  repudiating 
the  lease  for  any  uncertainty  in  the  description  of  the  prem- 
ises so  occupied  by  her.     (Pierce  v.  Minium,  1  Cal.  470.) 

Equally  untenable  is  the  claim  that  the  notice  to  quit  was 
not  signed  by  a  duly  authorized  agent  of  plaintiff.  It  appears 
in  evidence  that  the  party  signing  the  notice  was  the  duly 
authorized  agent  of  the  bank,  and  that  before  signing  the 
notice  he  consulted  with  its  president  and  also  its  attorney, 
who  gave  hira  a  form  of  notice  to  quit  and  instructed  him  to 
sign  it.  In  actions  of  this  character  a  notice  to  a  tenant  to 
quit  which  purports  to  come  from  the  landlord  and  is  signed 
by  authority  of  the  latter 's  attorney  is  valid  though  signed 
without  written  authority.  (Felton  v.  Millard,  81  Cal.  540, 
[21  Pac.  533,  22  Pac.  750].) 

And  finally  it  is  claimed  that  proper  and  sufficient  proof 
was  not  made  that  the  plaintiff  was  a  corporation.  In  proof 
of  its  corporate  existence  plaintiff  introduced  in  evidence  the 
certificate  of  the  controller  of  the  currency  authorizing  the 
Western  Metropolis  Bank  to  do  business  as  a  national  bank, 
together  with  the  certificate  authorizing  its  change  of  name 
to  ** Merchants'  National  Bank."  This  was  sufficient  proof 
of  its  corporate  capacity. 

For  the  reasons  given  the  judgment  is  affirmed. 
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[GiT.  No.  2134.    First  Appellate  District.— September  19,  1017.] 

MART  SWARTZ,  by  MART  SWARTZ,  Her  Guardian  Ad 
Litem,  Appellant,  v.  B.  A.  FILIPELLE  et  al.,  Re- 
spondents. 

Neolioemce — Personal  Injuries  —  Gomprouisb  Settlsmxnt  on  Pre- 
vious Action  —  Fraud  —  Burden  of  Proof.  —  In  an  action  by  a 
^ardian  ad  litem  for  personal  injuries,  where  the  defendants  in- 
trodnced  evidence  of  a  compromise  settlement  made  nnder  order  of 
the  probate  court  of  an  action  brought  by  the  general  guardian  two 
years  previous  for  the  same  injuries,  the  burden  was  upon  the  plain- 
tiff to  show  that  the  release  was  procured  by  fraud,  and,  in  the 
absence  of  such  showing,  a  directed  verdict  for  the  defendants  is 
proper. 

Id.  —  Language  of  Release  —  Individual  Claim  of  Guardian  —  Ab- 
sence of  Fraud. — Fraud  is  not  shown  by  the  language  of  the  re- 
lease to  the  effect  that  the  amount  paid  was  received  in  payment 
of  every  demand  by  the  minor  and  by  the  guardian  as  such  and 
individually,  on  the  theory  that  part  of  the  money  by  the  connivance 
of  defendants  was  paid  to  the  guardian  individually. 

Id.  —  Payment  of  Attorneys'  Fees  —  Silence  of  Release  —  Lack  of 
Fraud. — The  omission  to  mention  in  the  release  that  the  defendants 
paid  the  fees  of  plaintiff's  attorneys  as  provided  in  the  order 
authorizing  the  compromise  affords  no  inference  that  they  were  not 
paid. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Clara  County  denyinj?  a  new  trial.    J.  R.  Welch,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Beggs  &  McComish,  for  Appellant. 

B.  A.  Harrington,  Fry  &  Jenkins,  Geo.  W.  Waldorf,  Jas. 
P.  Sex,  and  C.  M.  Lorigan,  for  Respondents. 

KERRIGAN,  J. — This  is  an  appeal  from  a  judgment  in 
favor  of  the  defendants  in  an  action  brought  by  the  plaintiff 
through  her  guardian  ad  litem,  for  personal  injuries  sustained 
by  her  through  the  alleged  negligence  of  the  defendants. 

The  single  question  involved  on  this  appeal  is  whether  or 
not  the  plaintiff,  having  upon  an  order  of  the  probate  court, 
after  a  hearing,  compromised  and  settled  with  the  defendants 
an  action  for  damages  brought  by  her  general  guardian  some 
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two  years  prior  to  the  commencement  of  this  action,  may 
maintain  this  action  without  restoring  or  oflEering  to  restore 
the  money  received  in  such  settlement,  both  actions  being  for 
the  same  injuries. 

At  the  trial  of  the  case,  after  the  plaintiff  had  introduced 
evidence  tending  to  support  the  allegations  of  the  complaint, 
the  defendants  introduced  the  petition  which  had  been  filed 
in  said  probate  department  for  leave  to  compromise  and  set- 
tle the  former  action.  They  also  introduced  the  order  of 
that  court  authorizing  such  settlement  upon  payment  to  the 
guardian  of  Mary  Swartz  of  the  sum  of  one  thousand  dollars 
and  of  plaintiff's  attorney's  fees  and  costs  in  that  action. 
Over  wholly  untenable  objections  of  the  plaintiff,  the  defend- 
ants also  introduced  in  evidence  the  contract  of  settlement 
entered  into  pursuant  to  said  order  of  court,  under  the  terms 
of  which  said  guardian,  in  **  consideration  of  the  payment  to 
him  of  one  thousand  dollars  ...  in  his  individual  capacity 
and  as  the  guardian  of  the  person  and  estate  of  Mary  Swartz, 
a  minor,  does  hereby  acknowledge  full  payment  and  satis- 
faction of  each  and  every  claim  or  demand  of  damages,  or 
otherwise,  had  or  claimed  by  him,  either  individually  or  as 
guardian  of  the  person  and  estate  of  Mary  Swartz,  a  minor, 
or  by  the  said  Mary  Swartz,  a  minor  against"  the  defendants. 

Plaintiff  claims  that  under  the  law  in  this  state  neither  the 
return  of  the  consideration  nor  offer  thereof,  received  under 
a  settlement  or  release  in  an  action  obtained  by  the  fraud 
of  the  other  party  thereto,  is  a  condition  precedent  to  the 
maintenance  of  another  action  for  the  same  injuries ;  and  she 
cites  Meyer  v.  Haas,  126  Cal.  560,  [58  Pac.  1042],  to  sustain 
that  position. 

Assuming  the  principle  to  be  as  broad  as  asserted  by  plain- 
tiff, the  fact  is  that  she  made  no  claim  of  any  kind  in  the 
trial  court  that  any  fraud  or  deceit  had  been  practiced  upon 
her  in  the  settlement  of  her  claim.  The  objection  to  the 
introduction  of  the  agreement  of  release  contained  no  inti- 
mation, as  appears  to  be  suggested,  that  the  plaintiff  intended 
to  impeach  the  release  because  of  fraud.  Moreover,  after  the 
release  was  admitted  in  evidence  the  plaintiff  made  no  offer 
nor  any  attempt  to  explain  the  circumstances  under  which 
the  release  was  obtained.  And  now,  although  at  the  trial 
she  objected  to  the  admission  of  the  contract  of  settlement, 
her  only  claim  that  fraud  was  perpetrated  upon  her  is  based 
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upon  certain  language  contained  in  that  instrument  to  the 
effect  that  the  one  thousand  dollars  was  received  in  payment 
of  every  demand  by  the  minor  and  by  her  guardian  as  such 
and  individually.  Upon  that  language  she  argues  (the  conten- 
tion apparently  being  made  in  this  court  for  the  first  time) 
that  it  must  be  assumed  that  she  did  not  get  the  whole  of 
the  one  thousand  dollars  as  directed  by  the  order  of  court, 
but  that  part  of  it  by  the  connivance  of  the  defendants  was 
paid  to  the  guardian  individually.  It  is  also  claimed  that 
the  receipt  and  release  fails  to  show  that  the  defendants  paid 
the  fees  of  the  plaintiff's  attorneys  in  that  action  as  pro- 
vided in  the  order  authorizing  the  compromise  and  settlement. 

In  our  opinion  the  fact  that  the  release  makes  no  mention 
of  the  payment  of  the  attorney's  fees  affords  no  inference 
that  they  were  not  paid ;  and  that  its  terms  are  broad  enough 
to  cover  any  claim  that  the  guardian  might  have  had  indi- 
vidually was  doubtless  due  to  that  tendency  to  prolixity  that 
many  attorneys  indulge  in  in  drafting  papers  of  this  char- 
acter, and  certainly  gives  rise  to  no  inference  that  the  pay- 
ment for  which  the  release  was  given  was  for  any  other 
purpose  than  compliance  with  the  terms  of  the  compromise 
judicially  sanctioned,  or  that  the  guardian  received  any  part 
of  it  individually.  In  any  event  the  release  is  susceptible 
to  a  construction  showing  that  it  was  fair  and  free  from 
trick  or  artifice  practiced  by  anyone  connected  with  the  trans- 
action. This  being  so,  and  the  burden  being  upon  the  plain- 
tiff, if  she  made  any  such  claim,  to  show  that  she  was  misled 
to  her  injury,  amounting  to  a  legal  fraud,  it  follows,  in  the 
absence  of  such  showing,  that  the  action  of  the  trial  court  in 
instructing  the  jury  to  bring  in  a  verdict  in  favor  of  the 
defendants  was  correct. 

The  judgment  is  therefore  affirmed, 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  November  15,  1917. 
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[CiT.  No.  2200.    First  Appellate  I>Urtriet.*-8eptember  20,  1917.] 

LOTTIE  E.  LOMBARDI,  Appellant,  v.  I.  M.  KALLOCH 
et  al.,  Copartners,  etc.,  Respondents. 

MONSY    HAD   AND   RECEIVED — SETTLEMENT   OF    DiVOBGB    ACTION — NATTTSB 

or  TRA.NSAcnoN  —  OONFUGT  OF  EVIDENCE  —  Apfeal.— Where  in  an 
action  to  recover  a  sum  of  money  retained  bj  plaintiff's  counsel  in 
making  a  settlement  of  a  divorce  suit  the  evidence  vras  sharplj 
eonflicting  as  to  the  understanding  of  the  transaction  hj  the  plain- 
tiff, the  finding  of  the  lower  court  will  not  be  disturbed  on  appeaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    J.  J.  Trabucco,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

R.  B.  Tappan,  for  Appellant 

Street  &  Street,  for  Respondents. 

THE  COURT.— The  plaintiff,  Lottie  R.  Lombardi,  brought 
suit  against  the  defendants,  I.  M.  Kalloch  and  Francis  Fox, 
copartners  and  attorneys  at  law,  to  recover  the  sum  of  one 
thousand  dollars,  which  it  was  contended  they  had  retained 
from  her  in  making  a  settlement  of  a  suit  for  divorce  between 
herself  and  her  husband,  said  attorneys  at  that  time  being 
her  counsel  in  the  conduct  of  that  suit.  The  defense  pre- 
sented by  the  defendants  was  that  the  settlement  had  been 
made  with  her  full  knowledge  and  concurrence,  and  that  she 
was  fully  informed  at  the  time  the  settlement  was  made  that 
one  of  the  conditions  of  the  settlement  of  the  property  rights 
of  the  contending  parties  was  that  one  thousand  doUai's  of  tlie 
money  which  she  was  to  receive  as  a  part  of  that  settlement 
was  to  be  paid  to  her  attorneys  as  their  counsel  fcft  for  rep- 
resenting her  in  the  entire  matter,  and  that  she  had  at  the 
time  of  that  settlement,  and  with  full  knowledge  as  to  what 
its  terms  were  and  as  to  what  her  counsel  were  to  receive 
out  of  the  settlement,  signed  an  agreement  in  which  it  liad 
been  expressly  stated  that  their  fees,  to  be  retained  by  tboTu 
out  of  the  money  she  was  to  receive,  were  to  be  the  sum  of 
one  thousand  dollars. 
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The  only  point  presented  in  the  case  is  the  conflict  in  the 
evidence  as  to  her  understanding  of  the  matter  at  the  time 
the  settlement  was  made.  There  is  a  sharp  conflict  in  the 
evidence  upon  that  point,  plaintiff  testifying  that  she  did 
not  fully  understand  that  her  counsel  were  retaining  this 
amount  out  of  the  money  which  she  was  then  about  to  receive ; 
and,  on  the  other  hand,  the  defendants  both  testifying,  and 
being  supported  by  other  witnesses,  that  she  did  so  fully 
understand  the  transaction,  and  that  there  was  no  misrep- 
resentation or  concealment  or  fraud  or  abuse  in  any  way  of 
the  confldential  relatioli  existing  between  her  and  them  in  the 
making  of  that  settlement  and  in  the  receipt  by  them  of  the 
amount  of  money  for  which  she  now  sues.  The  lower  court 
resolved  that  conflict  in  favor  of  the  defendants,  and  under 
the  well-settled  rule  we  will  not  interfere  with  the  finding  of 
the  lower  court  upon  such  a  state  of  the  evidence.  It  follows 
that  the  judgment  will  be  affirmed,  and  it  is  so  ordered. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  November  19,  1917. 


[C5y.  No.  2172.    Tirst  Appellate  District. — Septteniber  20,  1917.] 

HENRY  THOMPSON,  Respondent,  v.  SAN  FRANCISCO 
GAS  &  ELECTRIC  COMPANY  (a  Corporation), 
Appellant. 

Gas  Oorporations — Noncompuance  With  Demand  tor  Seevicb— Pen- 
Ai/TT — Code  Section  XJnoonstitutional.— Section  629  of  the  Civil 
Code,  which  imposes  a  penalty  upon  corporations  engaged  in  supply- 
ing light  and  gas  for  failure  to  comply  with  the  terms  of  the  section 
upon  demand,  is  repugnant  to  section  11  of  article  I  of  the  Constitu- 
tion^ requiring  all  laws  of  a  general  nature  to  have  a  uniform 
operation,  since  it  leaves  free  from  the  penalty  natural  persons  and 
copartnerships  engaged  in  the  same  business. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  tbe 
City  and  County  of  San  Francisco.    Daniel  C.  Deasy,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court. 
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Leo  H.  Susmaji,  and  Wm.  B.  Bosley,  for  Appellant. 
Seth  Mann,  for  Respondent. 

THE  COURT.— It  is  conceded  that  the  judgment  in  this 
case  awarding  the  plaintiff  the  sum  of  $540  was  made  in 
accordance  with  the  provisions  of  section  629  of  the  Civil 
Code.  That  section  imposes  a  penalty  upon  corporations 
engaged  in  supplying  illuminating  gas  or  electric  light  (of 
which  the  defendant  is  one)  for  a  failure  to  comply  with  its 
terms  when  a  demand  under  certain  conditions  is  made  upon 
them  to  furnish  such  gas  or  electric  light;  but  it  will  be 
observed  that  the  section  leaves  free  from  such  penalty  nat- 
ural persons  and  copartnerships  conducting  the  same  business 
who  may  be  chargeable  with  a  like  omission.  It  was  con- 
tended in  the  lower  court  and  is  contended  here  upon  behalf 
of  the  defendant  that  because  of  this  discrimination  between 
corporations  and  natural  persons  and  copartnerships  the  sec- 
tion of  the  code  in  question  is  repugnant  to  section  11  of 
article  I  of  the  Constitution,  which  provides  that  **A11  laws 
of  a  general  nature  shall  have  a  uniform  operation." 

We  think  this  contention  must  be  sustained.  The  state  has 
no  more  power  to  deny  to  corporations  the  equal  protection 
of  the  law  than  to  individual  citizens ;  and  there  is  no  reason 
in  law  or  in  the  nature  of  things  why  a  natural  person  or 
firm  engaged  in  the  business  of  supplying  to  the  public  arti- 
ficial light  should  not  be  subjected  to  exactly  the  same 
penalties  as  corporations  so  engaged.  This  proposition  is 
supported,  we  think,  by  the  cases  of  Johnson  v.  Ooodyear 
Min,  Co.,  127  Cal.  4,  [78  Am.  St.  Rep.  17,  47  L.  R.  A.  338, 
59  Pac.  304],  and  Oulf  etc.  By.  Co.  v.  Ellis,  165  U.  S.  150,  [41 
L.  Ed.  666,  17  Sup.  Ct.  Rep.  255].  It  follows  that  the  sec- 
tion of  the  Civil  Code  under  consideration  as  it  then  existed 
— it  having  apparently  since  been  repealed — was  unconstitu- 
tional, and  that  being  so  the  penalty  or  liquidated  damages 
which  the  judgment  appealed  from  purports  to  allow  to  the 
plaintiff  had  no  foundation  in  law;  and  the  court  having 
found  that  no  actual  damage  resulted  to  the  plaintiff  because 
of  the  omission  of  which  he  complains,  and  that  finding  not 
being  assailed  here,  it  follows  that  the  judgment  appealed 
from  must  be  reversed,  and  it  is  so  ordered. 
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[OiT.  Ko.  2178.    Tint  Appellate  District^September  20,   1917.] 
W.  E.  CRUSE,  Appellant,  v.  C.  W.  ADAMS,  Respondent. 

Claim  and  Delivery  —  Mortgaoed  Personal  Property  —  Amount  or 
Altebnativb  Judgment. — In  an  action  in  claim  and  deliver7  to 
recover  the  possession  of  mortgaged  personal  property,  the  altema- 
tive  portion  of  the  judgment  in  favor  of  the  defendant  who  ad- 
mitted plaintiff's  ownership  but  justified  retention  under  the  mort- 
gage is  properly  for  the  value  of  the  property  without  regard  to 
the  amount  due  on  the  mortgage,  where  the  only  question  litigated 
was  the  right  to  the  possession  of  the  property. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County.    H.  Z.  Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  0.  Traber,  and  A.  EUenburg,  for  Appellant 

Ernest  Klette,  for  Respondent. 

THE  COURT.— This  action  was  in  claim  and  delivery  to 
recover  possession  of  certain  personal  property.  Defendant 
admitted  ownership  in  the  plaintiff,  but  justified  his  retention 
of  the  property  under  a  chattel  mortgage  executed  by  plain- 
tiff. 

Upon  the  institution  of  the  proceedings  the  sheriff  took  pos- 
session of  the  property  and  subsequently  delivered  the  same 
to  plaintiff. 

The  trial  court  rendered  judgment  in  favor  of  the  defend- 
ant for  the  return  of  the  property  or,  in  the  event  that  de- 
livery thereof  could  not  be  had,  then  for  fhe  sum  of  $937.50, 
the  value  thereof. 

It  is  the  claim  of  the  appellant  that  the  alternative  portion 
of  the  judgment  represents  a  sum  in  excess  of  the  amount 
due  on  the  indebtedness  existing  between  the  parties  and 
secured  by  the  chattel  mortgage.  We  have  no  means  of  de- 
termining thia  fact.  That  question  was  not  involved  in  the 
action  nor  determined  therein,  which  was  purely  possessory 
in  its  nature,  and  the  only  question  litigated  was  the  riorht 
to  the  possession  of  the  property.  The  form  of  judgment  was 
the  only  one  authorized. 

Judgment  affirmed. 
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[Grim.  No.  879.    Third  Appellate  DiBtriet.^September  20,  1917.] 
THE  PEOPLE,  Respondent,  v.  HENRY  LEE,  Appellant. 

QuMiNAL  Law  —  Mubdsb — Aboument  or  Distbiot  Attorney— State- 
ments Concerning  Reasonable  Doubt— Laok  or  Prejudice.— Id  a 
prosecution  for  murder,  statements  made  bj  the  distriet  attornej 
in  his  argument  to  the  jury  as  to  the  meaning  of  reasonable  doubt 
are  harmless  where,  upon  attention  ealled  thereto,  be  advised  the 
jury  to  follow  the  instructions  of  the  court  and  not  take  his  state- 
ments on  the  subject 

Id.  —  Impossibility  or  Pbocubing  Witnesses  to  Killing  —  Lacs  or 
Prejudice. — In  a  prosecution  for  mtirder  committed  bj  a  member 
of  a  Chinese  secret  society,  the  statement  by  the  distriet  attorney  in 
his  argument  to  the  jury  of  the  impossibility  of  the  prosecution 
to  get  any  Chinese  wittiess  to  testify  to  the  killing  was  not  preju- 
dicial where,  upon  objection  being  made,  the  court  instructed  the 
jury  to  disregard  the  remark. 

Id.  —  MANXTrACTUBS  or  Testimony  by  Witness  —  Misconduct  not 
Beversiblb  Error. — In  such  a  prosecution,  the  statement  of  the 
district  attorney  in  argument  to  the  jury  that  a  witness  had  assisted 
in  manufacturing  testimony  for  the  defense  is  not  reversible  error 
where  the  court  remarked  that  no  evidence  to  that  effect  had  been 
introduced,  and  admonished  the  jury  to  disregard  the  statement. 

Id. — Evidence — ^Tught  or  Codetendant. — ^In  such  a  prosecution,  evi- 
dence of  the  flight  of  the  party  informed  against  jointly  with  the 
defendant  is  harmless  error  where  the  defendant  admitted  his  own 
attempt  at  flight. 

Td. — JusTiriCATiON  or  Killing — Instruction — ^Threats  Against  De- 
ceased NOT  Euminated  rROM  Consideration. — An  instruction  that 
in  determining  whether  defendant  acted  as  a  reasonable  person 
upon  the  appearances  as  they  were  presented  to  him,  the  test  is 
what  such  defendant  had  reasonable  cause  to  believe,  and  did  be- 
lieve, as  a  reasonable  person  at  the  time  of  the  killing,  and  not 
what  subsequent  events  may  have  proved  the  actual  situation  to 
have  been,  did  not  have  the  effect  of  withdrawing  from  the  con- 
sideration of  the  jury  threats  made  by  deceased  against  the 
defendant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County,  and  from  an  order  denying  a  new  trial. 
John  Hancock,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 
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A.  H.  Ashley,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones,  Dep- 
uty Attorney-General,  for  Respondent. 

BURNETT,  J.— Defendant  was  informed  against  jointly 
with  one  Ah  Wing  for  the  murder  of  one  Lee  Yow  Juck.  The 
parties  were  all  Chinamen,  and  the  homicide  occurred  on 
February  11,  1916,  on  Washington  Street,  in  Stockton,  in 
Chinatown  of  that  city.  There  is  ample  evidence  found  in 
the  testimony  of  white  witnesses  to  show  that  deceased  was 
crossing  Washington  Street  from  one  side  to  the  other,  when 
defendant  and  the  codefendant  came  out,  observed  him,  and 
each  fired  several  shots  into  the  body  of  the  deceased.  The  de- 
ceased was  attempting,  during  this  time,  to  escape,  and  when 
on  the  south  side  of  the  street  he  dropped  to  the  ground,  and 
defendant  being  near  him,  reached  over  and  fired  two  shots 
into  his  temple.  Ah  Wing  also  shot  the  deceased  while  he 
was  lying  on  the  ground.  The  two  defendants  then  dropped 
their  pistols  and  began  running  to  get  away.  They  attempted 
to  escape  but  were  pursued  by  oflBcers,  and,  after  running  a 
short  distance,  each  of  them  was  apprehended.  Eleven  shots 
took  effect  in  the  body  of  the  deceased,  and  caused  his  imme- 
diate death.  The  evidence  of  the  prosecution  shows  a  clear 
case  of  murder,  deliberately  executed,  meriting,  it  might  well 
be  said,  the  extreme  penalty  of  the  law.  Indeed,  the  case  is 
so  clear  and  convincing  and  satisfactory  that  the  recent 
amendment  to  the  Constitution,  section  4i/^  of  article  VI, 
might  well  be  invoked  in  the  consideration  of  all  of  the  points 
made  by  appellant  upon  which  he  bases  his  contention  for 
a  reversal  of  the  judgment.  Indeed,  it  is  quite  likely  that  if 
the  cause  for  any  reason  should  be  reversed,  its  history  might 
furnish  a  duplicate  of  the  case  of  People  v.  Orill,  3  Cal.  A  pp. 
514,  [86  Pac.  613],  wherein  the  verdict  rendered  by  the  jury 
found  the  defendant  guilty  of  murder  in  the  first  degree  and 
fixed  the  penalty  at  imprisonment  for  life.  The  cause  was 
reversed  on  account  of  an  erroneous  instruction,  and  upon  a 
retrial  the  defendant  was  convicted  of  murder  in  the  first 
degree  carrying  with  it  the  penalty  of  death.  This  judg- 
ment was  affirmed  by  the  supreme  court  (151  Cal.  592,  [91 
Pac.  515]),  and  the  defendant  thereafter  executed. 
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Even  the  testimony  of  defendant  in  the  case  at  bar  nega- 
tives the  contention  of  self-defense  and  shows  the  killing  to 
have  been  deliberate,  premeditated,  and  malicious.  We  may 
give  a  portion  of  his  testimony,  giving  it  in  the  narrative 
form.  After  stating  that  he  saw  deceased  put  his  hand  in 
his  pocket  and  that  Ah  Wing  was  standing  alongside  of  de- 
fendant, he  proceeded:  ''I  didn't  see  him  take  his  hand  out 
of  his  pocket  and  I  fired  and  shot  at  him.  He  was  facing 
me  then  a  little  to  one  side,  and  as  soon  as  I  fired  the  first 
shot  he  turned  around.  Then  he  started  to  run  across  the 
street.  I  went  after  him,  shooting.  I  was  shooting  at  his 
person.  After  he  turned  around  I  was  shooting  at  his  back. 
I  don't  know  how  many  times.  I  don't  know  whether  he  had 
his  hand  in  or  out  of  his  pocket;  I  didn't  see  that.  He  had 
his  hand  in  his  pocket;  I  couldn't  tell  what  he  had.  When 
he  was  running  across  the  street  and  I  was  running  after 
him,  I  was  about  three  or  four  feet  from  him.  Juck  didn't 
turn  around  any  more  at  all.  He  fell  down  after  he  got 
across  the  street.  When  I  was  running  across  to  Juck,  Ah 
Wing  was  on  one  side  of  me,  and  he  was  shooting  into 
Juck's  back,  too.  After  we  got  across  the  street,  Juck  fell 
on  the  sidewalk.  I  shot  him  after  he  was  down.  I  don't 
know  how  many  shots  I  fired  then.  I  was  bending  over  a 
little  when  I  shot  him  in  the  head."  He  further  testified  that 
after  emptying  his  pistol,  he  threw  the  weapon  away  and 
tried  to  escape.  It  is  true  that  in  his  testimony  he  claimed 
he  believed  that  his  life  was  in  danger,  but  his  recital  of  the 
facts  must  have  convinced  the  jury,  as  it  would  any  fair- 
minded  man,  that  he  had  no  reason  to  believe,  and  did  not 
believe,  that  his  life  was  in  danger,  and  that  his  plea  of  self- 
defense  was  a  mere  subterfuge  without  any  real  foundation 
for  its  support.  In  fact,  in  view  of  the  record,  it  must  have 
taxed  the  ingenuity  of  the  able  counsel  of  appellant  to  pre- 
sent to  the  jury  a  plausible  argument  that  there  was  any 
excuse  or  justification  for  the  homicida  So  we  repeat  that  if 
there  ever  was  a  case  where  a  reversal  for  errors  committed 
during  the  trial  would  work  a  miscarriage  of  justice,  such  is 
the  case  before  us. 

We  have,  however,  examined  with  some  care  the  various  as- 
signments of  error  made  by  appellant,  and  while  we  are 
inclined  to  the  view  that  some  of  the  rulings  of  the  court 
were  erroneous,  yet  none  of  them  is  of  sufficient  importance 
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to  demand  more  than  passing  notice,  and  certainly  there  ia 
nothing  of  error  suflSciently  grave,  as  shown  by  the  record,  to 
warrant  a  reversal  of  the  conviction,  based,  as  it  is,  upon 
indisputable  proof  of  the  defendant's  guilt. 

The  point  upon  which  appellant  seems  to  dwell  most 
earnestly  relates  to  the  conduct  of  the  district  attorney.  It 
is  claimed  that  he  overstepped  the  bounds  of  legitimate  argu- 
ment in  his  address  to  the  jury,  and  that  he  sought  to  intro- 
duce improper  evidence  to  the  prejudice  of  the  defendant. 
We  deem  it  unnecessary  to  notice  all  the  specifications  in  that 
particular.  One  objection  to  the  district  attorney's  argu- 
ment to  tlie  jury  was  directed  to  his  statements  as  to  the 
doctrine  of  reasonable  doubt,  as  follows:  *'The  law  is  for  the 
court.  But  sometimes  jurymen  may  think  that  there  is  some 
artificial  rule  that  they  must  follow,  something  more  than  is 
reasonable,  to  believe  it  beyond  a  reasonable  doubt.  I  think 
just  the  common-sense  rule  that  you  believe  it  now,  and  are 
satisfied,  and  fully  conscientious,  and  not  wishing  to  do  any 
harm,  and  not  wishing  to  find  him  guilty  unless  he  is  guilty, 
and  you  know  the  consequences  of  a  thing  like  that,  then 
it  is  for  you,  gentlemen  of  the  jury,  to  find  out  if  you  believe 
beyond  a  reasonable  doubt,  and  without  any  artificial  rules 
or  any  confusion  in  your  understanding  of  what  the  defini- 
tion of  reasonable  doubt  means."  Upon  his  attention  being 
called  to  this  statement,  the  district  attorney  added:  "As  I 
stated  before  beginning,  what  I  have  said  here  is  for  the  pur- 
pose of  illustration  only.  You  listen  to  the  instructions  of 
the  court  and  determine  from  them  and  not  what  I  say." 
We  can  see  no  merit  in  the  criticism  of  these  statements  made 
by  the  district  attorney.  It  may  be  that  his  effort  did  not 
result  in  making  any  clearer  in  the  minds  of  the  jury  the 
generally  accepted  definition  of  reasonable  doubt,  but  it 
certainly  did  no  harm,  and  any  possible  prejudicial  impres- 
sion was  removed  by  the  direction  of  the  district  attorney 
to  follow  the  instructions  of  the  court. 

In  commenting  upon  the  incidents  connected  with  the  homi- 
cide, the  district  attorney  said:  '*You  may  imagine  why  the 
testimony  is  all  one  way.  Thirty  or  forty  Chinamen  along 
there  saw  the  shooting.  I  do  not  see  any  of  them  in  court 
telling  about  it,  either  for  the  defense  or  the  prosecution.  Do 
you   suppose,    gentlemen  of   the  jury,    that  the  prosecution 

84  OrI.  App. — «5 


Digitized  by 


Google 


706  People  v.  Lee.  [34  Cal.  App. 

could  get  any  Chinaman  in  Stockton  to  come  np  here  and 
testify  that  they  saw  Wing  and  Lee  shoot  Juckf"  Upon 
objection  being  made  to  this  statement,  the  court  directed  the 
jury  to  disregard  the  remark  of  the  district  attorney  and  to 
strike  it  from  their  minds.  Said  statement  of  the  prosecuting 
officer  was  probably  within  the  range  of  legitimate  argu- 
ment, but  at  any  rate  we  must  assume  that  the  jury  followed 
the  admonition  of  the  court  to  disregard  the  statement 
Again  the  district  attorney  said:  ''If  a  murder  like  this  was 
committed  on  the  streets  of  Stockton,  in  the  presence  of  five 
white  men — I  believe  four  officers — and  the  man  caught  red- 
handed  in  the  act,  and  then  a  proposition  of  his  defense  like 
this  is  staged,  and  if  they  can  get  away  with  it,  if  they  can 
save  the  man  on  a  thing  of  that  kind,  gentlemen  of  the  jury, 
hadn't  the  people  of  the  state  of  California  just  as  well  bow 
down  to  the  power  and  influence  of  the  Suey  Sings  f"  This 
was  assigned  as  error,  and  the  court  was  asked  to  instruct 
the  jury  to  disregard  it.  ''The  Court:  Let  the  exception  be 
noted.  Proceed,  Mr.  Foltz."  We  do  not  think  that  the 
court  was  required  to  direct  the  jury  to  disregard  it.  We 
think  it  was  a  rational  inference  that  the  "Suey  Sings"  had 
interested  themselves  in  the  defense  of  appellant,  but  at  any 
rate  it  was  a  matter  of  such  trivial  importance  as  not  to 
justify  a  reversal  of  the  case  even  if  such  remarks  of  the  dis- 
trict attorney  were  to  be  deemed  improper.  The  appellant 
also  complains  bitterly  of  the  statement  of  the  district  attor- 
ney that  one  Ahtye  had  manufactured  the  defense  in  the  case. 
The  language  of  the  district  attorney  was:  "Say,  gentlemen 
of  the  jury,  to  Mr.  Ahtye,  although  you  are  educated,  a  grad- 
uate of  a  college,  and  speak  fine  English,  that  you  cannot  put 
up  a  defense  like  has  been  shown  in  this  case,  and  deceive 
an  American  jury."  The  opinion  of  the  court  as  to  the  im- 
propriety of  this  remark  coincided  with  that  of  appellant, 
and  the  judge  said:  "There  is  no  evidence  whatsoever  that 
Mr.  Ahtye  ever  manufactured  any  evidence  in  any  manner 
whatsoever  in  this  case.  Therefore,  disregard  the  remarks 
of  the  district  attorney,  so  far  as  Mr.  Ahtye  manufacturing 
or  made  any  defense  in  this  case  whatsoever.  There  is  no 
evidence  in  this  case  to  that  effect  at  all."  As  to  this,  we 
must  also  assume  that  the  jury  followed  the  admonition  of 
the  court.  Moreover,  there  was  evidence  of  interest  and 
activity  on  the  part  of  Ahtye.  and  the  district  attorney,  be- 
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lieving  as  lie  undoubtedly  did,  that  the  defendant  was  guilty 
of  deliberate  murder,  and  that  his  so-called  self-defense  was 
simulated,  was  probably  justified  in  drawing  the  inference 
that  Ahtye  was  responsible  for  the  fraudulent  claim  that  was 
made.  But  even  if  he  was  mistaken  as  to  the  proper  in- 
ference to  be  drawn  from  the  evidence,  we  must  assume  that 
the  jurors  were  men  of  intelligence  and  probity,  and  not 
to  be  misled  by  the  district  attorney's  erroneous  impressions 
or  faulty  logic.  It  is  probable  that  in  the  heat  of  argument 
some  statements  were  made  by  the  district  attorney  that 
might  very  properly  have  been  left  unsaid,  but  we  are  satis- 
fied from  the  examination  of  the  record  that  this  officer  had 
no  desire  to  prejudice  the  rights  of  defendant  or  take  an 
unfair  advantage  of  him,  and  that,  while  zealous  in  the  dis- 
charge of  his  duty  as  public  prosecutor,  he  did  not  violate 
any  of  the  constitutional  rights  of  appellant.  (See  People  v. 
Tee  Foo,  4  Cal.  App.  730,  [89  Pac.  450].)  Indeed,  we  are 
satisfied  that  appellant  was  accorded  a  fair  and  impartial 
trial,  and  was  justly  convicted  of  the  offense  charged  against 
him. 

We  may  refer  to  two  or  three  rulings  as  to  evidence  made  by 
the  court,  of  which  complaint  is  made  by  appellant.  One  Mah 
Guey  was  called  as  a  witness  for  defendant  and  testified  to  a 
singular  occurrence  at  the  How  Yuen  Tong  Club  between  8  and 
9  o'clock  that  evening  immediately  preceding  the  homicide. 
After  testifying  that  the  deceased  came  in  and  pointed  his 
finger  at  Henry  Lee  and  Ah  Wing,  while  at  the  same  time 
he  was  pulling  a  revolver  from  his  pocket  and  was  trying  to 
shoot  them,  he  further  testified  that  he,  through  the  assistance 
of  other  Chinamen  present  there,  disarmed  the  deceased, 
that  the  latter  demanded  the  gun  back,  that  he  would  not  give 
it  to  him,  and  that  deceased  used  a  vile  epithet,  said  he  would 
go  and  get  another  one  and  come  back  and  kill  ''you  bug- 
gers." **  After  that  he  left  and  when  he  left  I  told  Ah  Lee 
and  Ah  Wing  to  leave  the  place  and  avoid  trouble."  This 
latter  statement  as  to  what  he  told  Ah  Lee  and  Ah  Wing 
was  stricken  out  on  motion,  and  we  think  correctly  so,  as  it 
was  clearly  hearsay,  and  was  no  part  of  any  threats  or  demon- 
strations made  by  deceased  against  said  defendant.  We  may 
state  in  this  connection  that  defendant,  when  on  the  stand, 
testified  to  this  same  declaration  on  the  part  of  Mah  Quey. 
There  was  no  objection  to  it,  and  it  was  probably  offered  as 
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aflfording  some  explanation  of  his  reason  for  leaving  the 
place.  At  any  rate,  the  jury  got  the  full  benefit  of  it  for 
what  it  was  worth. 

Complaint  is  also  made  that  the  court  permitted  evidence 
of  the  flight  of  the  codefendant  Ah  Wing.  This  was  prob- 
ably technically  erroneous  under  the  ruling  of  People  v. 
Stanley,  47  Cal.  113,  [17  Am.  Rep.  401],  and  other  cases  fol- 
lowing it.  It  appears  that  in  the  Stanley  case  the  defendant 
and  three  persons  jointly  indicted  with  him  were  discovered 
by  a  policeman  in  the  act  of  attempting  to  perpetrate  a  rob- 
bery, and  immediately  after  the  attempt  they  proceeded  to 
a  saloon,  where  they  were  all  soon  after  arrested  by  the  same 
and  another  policeman.  After  leaving  the  saloon  and  while 
being  conducted  to  the  jail,  one  of  them  (other  than  the  de- 
fendant) broke  away  from  the  officera  having  him  in  charge, 
and  attempted  to  escape  by  fleeing,  but  after  considerable 
chase  he  was  recaptured.  The  evidence  of  the  attempt  to 
escape  was  admitted  against  the  objection  of  the  defendant, 
and  the  supreme  court,  referring  to  the  ** flight,"  said:  **At 
most  it  is  but  a  circumstance  tending  to  establish  a  conscious- 
ness of  guilt  in  the  person  fleeing ;  and  it  would  be  extending 
the  principle  to  a  great  length  to  hold  that  the  flight  of  one 
person  tends  to  establish  the  guilt  of  another  person."  In 
that  case  it  is  to  be  observed  that  there  was  no  evidence 
of  the  flight  of  the  defendant,  but  in  the  case  at  bar  it  is 
beyond  question  that  the  defendant  himself  as  well  as  Ah 
Wing  attempted  to  escape ;  the  evidence  all  shows  that  appel- 
lant himself  attempted  it,  he  admitting  it  on  the  witness- 
stand  ;  hence,  it  is  perfectly  apparent  that  the  evidence  as  to 
Ah  Wing's  flight  could  not  possibly  have  prejudiced  the 
defendant. 

Appellant  also  claims  that  photographs  of  the  locality  of 
the  shooting  were  improperly  admitted  in  evidence.  The  ob- 
jection is  based  largely  upon  the  fact  that  one  of  these  con- 
tained sticks  of  wood  laid  in  the  street  on  the  next  day  after 
the  shooting  to  indicate  where  the  witness,  C.  J.  Bartholdt, 
had  seen  the  two  defendants  and  the  deceased  when  he  turned 
after  the  first  shot,  the  wood  not  having  been  there  at  the 
time  of  the  shooting.  It  seems  that  Bartholdt,  before  the 
trial,  had  pointed  out  this  location,  and  the  sticks  of  wood 
were  placed  there  to  aid  his  memory.  We  think  there  was 
no  error  in  the  ruling.     It  comes  within  the  spirit  of  PeopU 
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V.  Clapp,  26  Cal.  App.  523,  [147  Pac.  469],  and  cases  therein 
cited.  Of  course,  the  photograph  was  admitted  for  the  pur- 
pose of  illustration  only  and  not  as  evidence  of  what  in  fact 
occurred.  As  to  the  photograph  of  the  wounds,  it  may  be 
that  it  should  not  have  been  admitted,  since  it  appears  that 
probes  were  inserted  therein  subsequent  to  the  shooting,  but 
in  the  absence  of  the  exhibits  it  is  apparent  that  we  cannot 
determine  that  thereby  any  prejudicial  error  was  committed. 
The  purpose  of  the  offer  was  to  illustrate  the  place  of  entry 
of  the  bullets,  in  support  of  the  contention  of  the  people  that 
deceased  was  shot  from  behind.  We  cannot  presume  that  any 
such  effect  was  produced.  Besides  from  the  testimony  of 
appellant  himself,  as  well  as  that  of  other  witnesses,  there 
could  hardly  be  any  question  upon  that  subject. 

It  is  claimed  that  the  court  coerced  the  jury  into  render- 
ing a  verdict  against  the  appellant.  It  seems  that  after  the 
jury  retired,  they  were  brought  back  into  the  courtroom  two 
or  three  times.  The  first  time  was  to  obtain  the  exhibits  that 
had  been  offered  in  evidence;  the  second  time  for  additional 
instructions,  and  again  they  returned  and  the  foreman  said: 
''We  have  come  to  the  conclusion  it  is  impossible  to  come  to 
an  agreement  after  a  deliberation  for  quite  a  while."  There- 
upon the  court  said:  **Do  you  want  any  of  the  instructions 
read!"  Thereupon  the  foreman  said:  "They  have  already 
been  instructed.  It  is  perfectly  clear  to  me,  it  seems  to  be 
to  the  others.  The  instructions  are  perfectly  plain  to  me.  If 
any  of  the  other  jurors  would  like  an  instruction — **  The 
court  thereupon  asked  how  the  jury  stood  and  the  foreman 
said:  "The  last  ballot  stood  eight  to  four,  in — "  Where- 
upon the  court  questioned  each  of  the  jurors  as  to  his  belief 
as  to  the  probability  of  an  agreement  on  a  verdict,  and  each 
declared  that  it  was  impossible  to  agree.  Thereupon  the  fol- 
lowing took  place: 

"Gentlemen,  the  court  is  going  to  lock  you  up  for  the  night, 
until  9:30  o'clock  to-morrow.  The  court  will  keep  you  here 
until  9:30  to-morrow  morning.  At  that  time  you  will  be 
returned  into  court. 

"A  Juror:  Return  at  9:30  o'clock! 

*'The  Court:  No,  return  to  the  jury-room.  At  9:30  to- 
morrow morning  the  court  will  ask  you  to  come  in.  By  that 
time  you  will  see  whether  you  have  reached  a  verdict  or  not" 
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At  9:30  the  next  morning  the  jury  were  called  and  the 
foreman  stated  that  they  still  disagreed,  and  the  court  said : 
''The  conrt  is  not  satisfied,  gentlemen,  that  yoa  cannot  agree 
on  a  verdict  in  this  case.  It  realizes,  gentlemen,  it  is  your 
bounden  duty  to  agree  on  a  verdict,  if  you  can  conscientiously 
do  so  within  the  law  and  the  evidence.  The  court  is  not  satis* 
fied  that  you  cannot  agree.  It  is  the  instructions  of  the  court 
that  you  be  returned  to  the  jury-room  for  further  delibera- 
tion and  discussion  of  the  case.''  One  hour  and  a  half  there- 
after the  jury  returned  with  the  verdict.  We  cannot  say  that 
the  court  abused  its  discretion  in  refusing  to  discharge  the 
jury,  or  that  it  did  more  than  insist  that  they  have  ample 
time  for  consideration  and  reflection.  The  case  was  an  im- 
portant one ;  it  had  consumed  many  days  in  its  trial,  and  the 
court  was  naturally  and  properly  anxious  to  have  it  deter- 
mined, if  it  could  be  done  without  any  infraction  of  the  rights 
of  the  defendant.  We  cannot  see  that  any  improper  influ- 
ence was  exerted  by  the  court,  nor  does  it  appear  that  the 
verdict  was  anything  but  the  deliberate  and  voluntary  act 
of  all  the  jurors.  This  circumstance  affords,  we  think,  no 
just  ground  for  criticism,  much  less  a  reason  for  reversing 
the  judgment. 

In  reference  to  the  instructions,  we  think  the  jury  were 
correctly  and  sufficiently  informed  as  to  the  law  of  the  case. 
All  those  necessary,  fundamental,  and  essential  legal  concepts 
relating  to  the  situation  were  clearly  presented,  including  the 
nature  of  the  charge,  the  definition  of  the  various  offenses 
contained  therein,  the  necessity  of  the  prosecution  proving 
beyond  all  reasonable  doubt  every  material  element  of  any 
crime  contained  within  said  information  before  the  jury 
would  be  warranted  in  finding  a  verdict  of  guilty,  the  pre- 
sumption of  innocence  attending  the  defendant  at  all  stages 
of  the  case,  the  function  of  the  jury  to  determine  the  credi- 
bility of  the  witnesses  and  the  weight  of  the  evidence,  the 
definition  of  reasonable  doubt  and  the  burden  of  proof,  the 
right  of  self-defense,  including  the  doctrine  of  appearances, 
and  the  necessity  for  the  exercise  of  great  care  on  the  part 
of  the  jury  in  reaching  a  verdict  of  guilty,  and  in  fact  every- 
thing which  the  situation  seemed  to  demand.  It  is  true  that 
certain  terms  of  caution  and  remonstrance,  sometimes  given 
by  trial  courts  to  juries,  were  omitted,  but  as  far  as  they 
had  any  important  bearing  upon  the  case  they  were,  no  doubt. 
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supplied  by  arguments  of  counsel  and  the  common  sense  of 
the  jury.  We  deem  it  unnecescary  to  notice  the  specific  criti- 
cisms of  appellant  further  than  to  say  that  we  do  not  regard 
the  following  instruction  erroneous  as  claimed  by  appellant: 
''The  question  of  the  sufficiency  of  the  appearances  upon 
which  the  defendant  may  act  under  the  plea  of  self-defense 
is  one  of  fact  for  the  jury  to  determine  from  all  the  evidence 
in  the  case.  The  acts  which  a  defendant  may  do  and  justify 
under  a  plea  of  self-defense  depend  primarily  upon  his  own 
conduct,  and  secondly  upon  the  conduct  of  the  deceased,  but 
there  is  no  fixed  rule  applicable  to  every  case.  In  determin- 
ing whether  defendant  acted  as  a  reasonable  person  upon  the 
appearances  as  they  were  presented  to  him,  the  test  is  what 
such  defendant  had  reasonable  cause  to  believe,  and  did  be- 
lieve, as  a  reasonable  person  at  the  time  of  the  killing,  and 
not  what  subsequent  events  may  have  proved  the  actual  situ- 
ation to  have  been.  The  jury  should  judge  the  actions  of 
the  defendant  in  the  light  of  all  the  circumstances  surround- 
ing him  at  the  time  of  the  killing.  In  other  words,  as  far  as 
possible,  the  jury  should  put  themselves  in  the  place  of  such 
defendant,  and  then  judge  him  by  the  standard  of  what  an 
ordinarily  reasonable  person  acting  in  good  faith  would  have 
done  if  placed  in  such  a  situation.  In  determining  the  suffi- 
ciency of  the  appearances  presented  to  a  defendant  at  the 
time  of  the  killing,  the  jury  is  not  limited  to  such  defendant's 
estimate  of  those  appearances,  unless  his  estimate  of  the  situ- 
ation, viewed  in  the  light  of  all  the  circumstances  surround- 
ing him  at  the  time,  was  that  of  a  reasonable  person."  We 
are  satisfied  that  said  instruction  did  not  withdraw  or  attempt 
to  withdraw  from  the  consideration  of  the  jury  the  circum- 
stance of  any  threat  that  may  have  been  made  by  deceased 
against  appellant,  as  claimed  by  the  latter.  The  gist  of  the 
instruction  was  that  the  jury  should  consider  the  situation 
as  a  reasonable  person,  and  place  themselves,  if  possible,  in 
the  position  of  the  appellant,  in  order  to  determine  whether 
he  was  justified  in  killing  deceased.  In  order  to  place  them- 
selves in  the  position  of  appellant  they  must,  of  course,  have 
viewed  the  conduct  of  deceased  in  the  light  of  any  threat  he 
may  have  made  against  said  appellant.  In  fact,  the  instruc- 
tion directs  the  jury  virtually  to  acquit  the  defendant  if  he 
had  reasonable  cause  to  believe,  and  did  believe,  that  the  kill- 
ing was  necessary.    This  would  necessarily  include  the  con- 
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sideration  of  any  previous  hostile  demonstration  on  the  part 
of  the  deceased.  Manifestly  the  fact  that  such  a  threat  may 
have  been  made  would  not  justify  the  defendant  in  killing 
the  deceased,  but  would  be  only  a  circumstance  to  be  con- 
sidered in  connection  with  the  conduct  of  deceased  at  the  time 
of  the  homicide,  as  showing  the  probability  that  defendant 
was  at  the  time  in  danger  of  being  killed  or  receiving  great 
bodily  injury,  and  therefore  justified  in  what  he  did. 

We  deem  it  inadvisable  to  notice  further  and  more  specifi- 
cally the  able  argument  of  counsel  for  appellant.  They  cer- 
tainly have  made  a  strong  presentation  of  a  weak  case,  and  to 
their  persuasive  skill  exercised  during  the  trial  no  doubt  their 
client  is  indebted  for  his  life. 

The  judgment  and  order  are  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred, 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  November  19,  1917. 


[CSv.  No.  2221.    Pirgt  Appellate  District.— September  24,  1917.] 

MALCOLM  FRASER,  Petitioner,  v.  INDUSTRIAL  ACCI- 
DENT  COMMISSION  et  al.,  Respondents. 

Workmen's  Compensation  Act — Finding  or  Commission — Sufpicikncy 
or  Evidence. — Upon  this  application  for  a  writ  of  review  to  annul 
an  award  of  the  Industrial  Accident  Commission,  it  is  held  that  the 
findings  of  the  commiaeion  are  supported  bj  the  evidence. 

APPLICATION  for  a  Writ  of  Review  originally  made  to 
the  District  Court  of  Appeal  for  the  First  Appellate  Distiiet 
to  annul  an  award  of  the  Industrial  Accident  Commission. 

The  facts  are  stated  in  the  opinion  of  the  court. 

William  E.  Billings,  and  Hankins  &  Hankins,  for  Peti- 
tioner. 

Warren  H.  Pillsbury,  for  Respondents. 
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THE  COURT.— The  primary  point  presented  by  this  peti- 
tion and  which  induced  the  issuance  of  the  writ  was  the 
allegation  that  the  new  evidence  which  was  received  by  the 
commission  pursuant  to  stipulation  was  not  rebutted  by  the 
petitioner  because  he  was  not  given  an  opportunity  to  do  so. 
Upon  oral  argument  it  is  conceded  that  there  is  nothing  in 
that  point,  so  that  is  now  out  of  the  case.  The  only  remain- 
ing contention  is  the  alleged  insufficiency  of  the  evidence  to 
support  the  finding  of  the  commission.  A  perusal  of  the 
record  convinces  us  that  the  evidence  in  this  respect  is  suffi- 
cient   The  writ  is  therefore  denied. 


[Ot.  No.  2275.    First  Appellate  Distriet— September  24,  1917.] 

H.  N.  GRAY  et  al.,  Petitioners,  v.  INDUSTRIAL  ACCI- 
DENT  COMMISSION  et  al.,  Respondents. 

Workmen's  Coicpensation  Aot— Death  of  Labobxr  in  Bock  Quabbt — 
Willful  Misconduct — Insufficisnct  of  Bvidbnob.  —  Under  the 
Workmen's  Compensation  Act  an  award  made  to  the  dependents  of 
a  laborer  employed  in  a  rock  quarry  is  not  subject  to  annulment  on 
the  theory  that  the  deceased  was  fin^ilty  of  willful  misconduct  in 
returning  to  the  place  of  work  from  which  he  had  been  taken  earlier 
in  the  day  and  where  he  ultimately  met  with  the  accident  which 
caused  his  death,  in  the  absence  of  any  direet  evidence  that  he  was 
warned  not  to  return  to  the  place  where  he  was  originally  working, 
or  that  he  was  advised  of  its  dangerous  character,  or  that  at  the 
time  he  returned  he  actually  knew  of  the  danger. 

APPLICATION  for  a  Writ  of  Review  originally  made  to 
the  District  Court  of  Appeal  for  the  First  Appellate  District 
to  annul  an  award  of  the  Industrial  Accident  Commission. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  E.  Manning,  for  Petitioners. 

Warren  H.  Pillsbury,  for  Respondents. 

THE  COURT.— In  support  of  the  application  for  the  writ 
it  is  urged  first  that  the  decedent,  to  whose  dependents  an 
award  was  made  by  the  respondent,  Industrial  Accident  Corn- 
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mission,  was  guilty  of  willful  misconduct  in  returning  to  the 
place  from  which  he  had  been  taken  earlier  in  the  day  and 
where  he  ultimately  met  with  the  accident  which  caused  his 
death.  Now,  the  evidence  shows  that  he  was  ordered  to  go 
from  that  place,  where  he  was  engaged  in  loading  dirt  on  cars, 
to  another  place  some  little  distance  away.  The  evidence  does 
not  show  that  he  was  warned  not  to  return  to  the  place  where 
he  was  originally  working,  nor  does  it  show  that  it  was  ex- 
plained  to  him  what  the  dangers  of  the  place  were  from  which 
he  was  taken.  He  was  simply  told  to  go  and  work  somewhere 
else.  He  went  and  worked  for  a  while  at  the  place  indicated 
on  the  same  character  of  which  he  had  been  doing ;  and  later 
on,  the  work  at  that  place  becoming  slack,  or  there  not  being 
any  dirt  to  load,  or  some  such  reason,  he  went  back  to  the 
place  where  he  had  been  working  earlier  in  the  morning,  ap- 
parently with  the  intention  of  keeping  employed  where  there 
was  work  to  do.  Now,  there  is  no  direct  evidence — ^there  was 
none  before  the  commission  that  we  can  see — that  at  the  time 
that  he  returned  to  this  place  he  actually  knew  of  the  dangers 
that  were  incident  to  his  being  there ;  and  that  being  so,  the 
question  whether  his  act  in  returning  was  willful  misconduct 
is  one  which  is  only  inferable  from  the  argument  now  made 
that  he  must  have  seen  the  dangers  of  the  place,  and  that  he 
willfully  returned  to  a  place  that  was  dangerous  knowing  the 
dangers  of  it  and  knowing  that  he  was  taken  away  from  it 
because  of  the  dangers  existing  there.  Now,  that  is  only  an 
inference  to  be  drawn  from  his  action;  but  the  commission 
did  not  draw  it,  nor  upon  this  application  can  we. 

The  only  remaining  point  is  as  to  whether  or  not  H.  N. 
Gray  and  P.  B.  Gray  were  jointly  interested  in  the  business 
of  rock-crushing;  and  upon  that  point  we  think  that  the 
record  shows  sufficient  evidence  to  warrant  the  finding  that 
they  were,  although  H.  N.  Gray  did  testify  that  the  rock- 
crushing  business  was  separate  and  apart  from  the  selling 
of  the  rock  when  crushed,  which  was  conducted  by  P.  B.  Gray. 
Nevertheless  the  commission  did  not  apparently  see  fit  to  be- 
lieve him  in  that  statement  in  view  of  all  the  other  circum- 
stances  in  the  case,  which,  among  other  things,  showed  that 
the  rock  was  taken  at  the  quarry  by  (Mrs.)  P.  B.  Gray,  there 
delivered  to  her,  that  she  sold  it,  and  if  there  was  a  balance 
due  she  paid  it  to  Mr.  H.  N.  Gray.  She  kept  all  the  books  of 
the  entire  concern — of  both  departments  of  the  rock-crushing 


Digitized  by 


Google 


Sept.  '17.]    Columbia  C.  &  S.  Co.  v.  Ls  Babon  &  Nelson.    715 

plant  and  of  the  sales  made,  and  Mr.  H.  N.  Qray  kept  no 
books  at  all ;  all  of  his  accounts  were  kept  by  her,  and  if  he 
wanted  any  money  he  got  it  from  her.  We  think  the  evi- 
dence npon  the  whole  supports  the  implied  finding  of  the  com< 
mission  that  Mr.  H.  N.  Gray  and  Mrs.  P.  B.  Gray  were  jointly 
interested  and  had  jointly  employed  the  deceased  to  work  for 
them. 
The  award  is  affirmed  and  the  writ  dismissed. 


[€1t.  No.  2184.    First  Appellate  Distriet.— ^September  2S,  1917.] 

COLUMBIA  COFFEE  AND  SPICE  CO.  (a  Corporation), 
Appellant,  v.  LE  BARON  BROS.  &  NELSON  (a  Corpo- 
ration),  Respondent. 

Sale— Extent  or  Warbantt  as  to  Marketable  Odndition  of  Produce 
— OoNFLiOT  OP  Evidence — Finding  Oonclusivb  on  Appeal. — In  an 
aetion  invoMng  a  sale  of  produce  shipped  to  a  foreign  port,  where 
the  evidenee  was  conflicting  as  to  whether  the  seller's  guarantee  as 
to  the  marketable  condition  of  the  produce  had  reference  to  the 
point  of  shipment  or  point  of  destination,  the  finding  of  the  trial 
court  will  not  be  disturbed  on  appeaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Edgar  T.  Zook,  Judge 
Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Henry  G.  W.  Dinkelspiel,  for  Appellant. 

Edward  J.  Linforth,  for  Respondent. 

THE  COURT.— The  only  question  to  be  determined  on  this 
appeal  is  as  to  whether  there  is  evidence  in  the  record  to  sus- 
tain the  trial  court's  finding  as  to  where  certain  merchandise, 
consisting  of  a  quantity  of  onions  and  potatoes,  was  to  be 
delivered  in  good,  merchantable  condition.  It  is  claimed  by 
the  plaintiff  that  the  defendant  agreed  that  said  produce 
should  arrive  in  a  marketable  condition  at  a  distant  foreign 
port;  while  the  defendant,  on  the  other  hand,  contends  that 
San  Francisco  was  the  point  of  delivery  to  which  the  guar- 
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antee  as  to  the  condition  of  the  produce  had  reference.  The 
evidence  shows  that  part  of  the  goods  on  their  arrival  at  the 
foreign  port  was  decayed  and  unmerchantable,  bat  there  is 
evidence  to  sustain  the  finding  of  the  court  that  the  extent 
of  defendant's  warranty  was  that  the  potatoes  and  onions 
should  be  in  good,  marketable  condition  at  San  Francisco. 
This  court,  therefore,  under  the  familiar  rule  relating  to  the 
presence  of  a  conflict  in  the  evidence,  will  not  disturb  the  find- 
ing  of  the  trial  court. 
Judgment  afi&rmed. 


[Orim.  No.  680.    First  Appellate  Diitriet— September  26,  1917.] 

THE  PEOPLE,  Respondent,  v.  CHARLES  DE  ANGELLI, 

Appellant. 

CUMiNAL  Law— MuEDOt — ^Abiutt  op  Dependant  to  Tbstipt  Without 

iNTEBPKETmt — REPEATED  REPERENCES  BT  DISTRICT  ATTOENBT — ^LaCK 

OP  Pbejudice. — In  a  prosecution  for  marder  the  defendant  was  not 
prejudiced  bj  the  repeated  statements  of  the  district  attorney  that 
the  defendant  was  able  to  testify  without  an  interpreter,  where  the 
statements  were  made  in  good  faith  and  with  a  view  to  induce  the 
court  to  change  its  ruling  on  the  subject. 

Id.— Misconduct  op  Distoict  Attorney— Review  on  Appeal— Objec- 
tion IN  Trial  Oourt  Essential. — ^Alleged  acts  of  misconduct  on 
the  part  of  the  prosecuting  officer  will  not  be  considered  on  appeal 
where  no  objection  thereto  was  made  in  the  tria(  eoort. 

Id. — Evidence — Cross-examination  op  Dependant  —  Consultation  op 
Memorandum  op  Prior  Conversation — Right  op  District  Attor- 
ney.— In  such  a  prosecution,  permission  given  the  prosecuting  officer 
to  consult  a  memorandum  of  a  conversation  between  himself  and 
defendant,  while  cross-examining  the  defendant,  was  not  error,  where 
the  same  consisted  merely  of  notes  made  by  such  officer  of  a  prior 
conversation  with  defendant  relating  to  minor  details  of  the  case, 
and  in  no  sense  constituting  a  deposition  or  confession. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County,  and  from  an  order  denying  a  new  trial. 
F.  B.  Ogden,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Albert  C.  Agnew,  Jolm  H.  Tolan,  and  Henry  C.  BeynoldSy 
for  Appellant. 

U.  S.  Webb,  Attorney-General,  for  Respondent. 

EEBRIQAN,  J. — The  defendant  was  charged  by  informa- 
tion with  the  crime  of  murder,  it  being  alleged  that  on  August 
20,  1916,  in  the  county  of  Alameda,  he  willfully  and  with 
malice  aforethought  killed  Stef ano  Coppi.  He  was  convicted 
of  murder  in  the  second  degree  and  sentenced  to  life  imprison- 
ment.  He  appeals  from  said  judgment  and  from  an  order 
denying  his  motion  for  a  new  trial. 

The  eyidence  is  amply  sufScient  to  support  the  verdict  of 
the  jury. 

As  to  certain  acts  on  the  part  of  the  prosecuting  oiScer, 
claimed  by  appellant  to  constitute  misconduct,  it  is  true  that 
the  former  repeatedly  during  the  examination  of  the  defend- 
ant stated  that  the  latter  was  able  to  testify  without  the  aid 
of  an  interpreter,  but  we  are  unable  to  understand  how  the 
defendant  was  prejudiced  thereby.  Prom  the  record  it 
appears  that  such  assertions  were  not  without  cause,  and  they 
were  made  with  a  view  to  inducing  the  court  to  change  its 
ruling  that  the  testimony  of  the  defendant  should  be  given 
through  an  interpreter.  It  may  also  be  said  in  this  connec- 
tion that  if  these  repeated  statements  of  the  representative 
of  the  people  were  made  without  sufficient  cause  and  with  an 
improper  motive,  this  was  doubtless  apparent  to  the  jury,  and 
would  operate  rather  to  the  benefit  of  the  defendant  than  to 
his  prejudice.  Moreover,  with  reference  to  the  several  in- 
stances now  claimed  to  constitute  misconduct  on  the  part  of 
the  prosecuting  officer,  even  if  they  could  be  regarded  as  such, 
no  assignment  thereof  was  made  during  the  trial  nor  any 
request  made  for  an  admonition  to  the  jury  with  relation 
thereto;  consequently  the  objection  here  made  for  the  first 
time  cannot  be  considered.  {People  v.  Metzler,  21  Cal.  App. 
80,  [130  Pac.  1192].) 

During  the  direct  examination  of  the  defendant,  and  in 
order  to  clear  up  some  doubts  concerning  certain  circum- 
stances of  his  early  history,  the  court  asked  him  seyeral  ques- 
tions. Thereafter  the  district  attorney  was  permitted  over 
objection  to  cross-examine  the  defendant  concerning  the  mat- 
ters therein  referred  to.    It  is  now  claimed  that  this  cross- 
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examination  trespassed  beyond  the  scope  of  the  direct  exam- 
ination. We  find  nothing  to  criticise  in  the  questions  asked 
by  the  court  As  before  stated,  they  were  asked  in  order  to 
make  clear  matters  elicited  by  the  defendant's  counsel;  and  in 
any  event  the  state  would  have  a  right  to  cross-examine  the 
defendant  on  all  matters  brought  out  by  the  court  through 
questions  to  which  no  objection  was  made  and  which  may  be 
regarded  as  having  been  tacitly  consented  to  by  the  defendant. 

It  is  also  claimed  that  the  court  erred  in  permitting  the 
prosecuting  officer  to  consult  a  memorandum  of  a  conversation 
between  himself  and  the  defendant  while  cross-examining  the 
latter.  The  objection  and  argument  here  seem  to  be  based 
upon  the  assumption  that  the  memorandum  constituted  a 
deposition  or  confession ;  and  the  contention  is  that  if  it  was 
the  former,  the  defendant  was  entitled  to  an  inspection  thereof 
before  he  could  be  examined  concerning  it;  or  if  the  latter, 
that  there  should  have  been  a  showing  made  that  it  was  given 
freely  and  voluntarily  and  not  under  the  incitement  of  fear 
or  hope  of  reward.  But  the  memorandum  was  neither  a  depo- 
sition nor  confession.  It  consisted  merely  of  notes  made  by 
such  officer  of  a  prior  conversation  had  with  the  defendant  in 
relation  to  minor  details  of  the  case.  In  no  sense  did  it  pur- 
port to  be  an  acknowledgment  of  guilt;  in  fact,  the  state- 
ments therein  recorded  barely  came  within  the  category  of 
admissions.  The  word  ** confession"  is  not  the  mere  equiva- 
lent of  the  word  ^'statement'*  or  "declaration."  (People  v. 
Strong,  30  Cal.  158.)  The  term  is  restricted  to  acknowledg- 
ments of  guilt.  {People  v.  Parton,  49  Cal.  637;  People  v. 
Velarde,  59  Cal.  461.)  It  does  not  include  statements  not 
amounting  to  a  confession  of  guilt,  or  admissions  of  fact  that 
may  tend  to  show  guilt  as  in  a  confession.  {People  v.  Hick- 
man, 113  Cal.  86,  [45  Pac.  175].)  The  rule  that  confessions 
must  be  voluntary  is  limited  to  confessions  of  guilt,  and  has 
no  application  to  admissions  of  fact  which  merely  tend  to 
show  guilt.  {People  v.  Parton,  supra;  People  v.  Velarde, 
supra,) 

The  judgment  and  order  are  affirmed. 

Lennon,  P.  J.,  and  Bichards,  J.,  concurred. 
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[CSt.  No.  1S77.    Second  Appellate  Di8triet--September  26,  1917.] 

FRANK  Z.  LILLARD,  Respondent,  v.  ABBOTT  HARD- 
WARE COMPANY  (a  Corporation),  AppeUant. 

Appkau— AXiTEBNATiyB  MsTHOD— PuNTiKO  OF  BioosD  IN  Bbibv.— Where 
an  appeal  is  taken  onder  the  altemaiiye  method,  the  appellant  most, 
in  Tiew  of  the  requirements  of  section  953c  of  the  Code  of  CSvil 
Procedure,  print  in  hie  brief  such  portions  of  the  record  as  he  desires 
to  call  to  the  attention  of  the  court  in  support  of  his  argument,  and 
where  no  part  of  the  judgment-roll  is  printed  in  or  with  the  brief 
and  none  of  the  testimony  given  at  the  trial  is  therein  printed,  ex- 
cept very  brief  and  fragmentary  extracts  which  are  whoUy  insuffi- 
cient to  illustrate  the  points  made  or  show  error,  the  judgment  must 
be  affirmed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Charles  Wellborn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court, 

Jones  &  Weller,  for  Appellant 

Leo  V.  Toungworth,  for  Respondent. 

JAMES,  J. — In  this  case  the  appeal  is  taken  by  the  defend- 
ant from  an  adverse  judgment  It  was  taken  under  the  proce- 
dure known  as  the  alternative  method,  by  which  typewritten 
transcripts  of  the  clerk's  and  reporter's  records  are  provided 
to  be  filed  in  the  appellate  court.  In  such  cases  it  is  the  duty 
of  the  appellant  to  print  in  his  brief  such  portions  of  the  rec- 
ord as  he  desires  to  call  to  the  attention  of  the  court  in  sup- 
port of  his  argument  (See  Code  Civ.  Proc,  sec.  953c;  also, 
Cunnison  v.  Miller,  ante,  p.  267,  [167  Pac.  890],  and  collec- 
tion of  cases  cited  therein.)  In  this  case  no  part  of  the  judg- 
ment-roll is  printed  in  or  with  the  brief  of  appellant,  and 
none  of  the  testimony  given  at  the  trial  is  therein  printed,  ex- 
cept  very  brief  and  fragmentary  extracts  which  are  wholly 
insufficient  to  illustrate  the  points  made  or  show  error.  For 
that  reason,  following  the  uniform  holding  of  the  supreme 
court  and  of  this  court,  the  judgment  must  be  affirmed. 

The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 
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[OiT.  No.  1909.    Beeond  Appellate  I>i8triet.«-8epteml)er  86,  1017.] 

P.  H.  OLIPHANT,  Respondent,  v.  "HOME  BUILDERS'* 
(a  Corporation),  Appellant 

€k>KP0RALTrOK8  —  dCTLOTMENT  OF  MANAGER  —  AUTHOKITT  09  BOABD   OF 

BiRECToas  NOT  DiVESTED  BT. — ^A  contract  of  a  corporation  employ- 
ing an  indmdual  for  the  period  of  one  year  to  manage,  take  charge 
of,  and  conduct  the  bnsiness  of  the  corporation  along  such  lines  as 
euch  individual  might  deem  expedient,  had  not  the  effect  of  divest- 
ing the  board  of  directors  of  its  authority  to  manage  and  control 
the  corporate  affairs. 
Id.  —  Teemination  of  Conteact  of  Employment  —  Misconduct  of 
Manages.-^ A  corporation  is  warranted  in  rescinding  a  contract 
employing  a  manager  and  discharging  him  prior  to  the  expiration 
•f  the  contract  period,  where  he  executed  a  contract  obligating  the 
corporation  to  pay  a  sum  of  money  with  knowledge  of  a  resolution 
of  the  board  of  directors  requiring  contracts  to  be  executed  by  the 
president  and  manager,  and  when  questioned  concerning  the  execu- 
tion of  the  contract,  denied  its  existence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Loa 
Angeles  County.    C.  A.  Raker,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Hickcox  &  Crenshaw,  for  Appellant. 

Oarrett  &  Bush,  for  Respondent 

JAMES,  J. — ^Plaintiff  brought  this  action  to  recover  from 
the  defendant  certain  money  alleged  to  be  due  to  the  plaintiff 
on  account  of  services  rendered.  Defendant  appeals  from  the 
judgment  entered  against  it. 

In  June,  1914,  a  written  contract  was  made  between  plain- 
tiff and  defendant  whereby  plaintiff  was  employed  for  a 
period  of  one  year  as  a  managing  business  agent  at  an  annual 
salary  of  six  thousand  dollars,  payable  at  the  rate  of  five  hun- 
dred dollars  per  month.  By  the  writing  which  expressed  the 
contract,  it  was  agreed  that  the  employment  should  relate 
back  and  commence  on  the  thirty-first  day  of  May,  1914. 
Plaintiff  entered  upon  the  employment  and  continued  therein 
until  the  tenth  day  of  February,  1915,  when  the  board  of 
directors  of  defendant  by  resolution  proposed  to  discharge 
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him  and  terminate  the  contract.  The  sole  question  here  pre- 
sented is  as  to  whether  defendant  corporation  had  sufiScient 
cause  to  dispense  with  the  services  of  plaintiff  and  end  the 
contractual  relations  prior  to  the  expiration  of  the  year  men- 
tioned in  the  contract.  In  its  answer  the  defendant  set  up 
that  the  plaintiff  was  discharged  from  its  employ  *'for  cause, 
and  for  the  reason  that  he  was  insubordinate,  did  not  obey  the 
instructions  of  the  proper  oflBcials  of  said  corporation  or  the 
instructions  given  him  by  the  board  of  directors,  and  because 
he  was  using  the  moneys  of  the  defendant  corporation  for  im- 
proper purposes  and  not  for  the  best  interests  of  said  defend- 
ant corporation."  That  portion  of  the  written  contract  deter- 
mining the  character  of  the  employment  is  as  follows:  '*That 
the  party  of  the  first  part  [the  corporation]  does  by  these 
presents  employ  the  party  of  the  second  part  for  a  period  of 
one  year  from  date  to  manage,  take  charge  of  and  conduct  the 
business  of  the  party  of  the  first  part  along  such  lines  as  the 
said  party  of  the  second  part  may  deem  expedient  and  best  at 
a  yearly  salary  of  six  thousand  dollars,  payable  at  the  rate  of 
five  hundred  dollars  per  month. "  The  trial  judge  by  his  find- 
ings negatived  the  allegation  of  defendant's  answer  that  the 
discharge  of  plaintiff  was  for  sufficient  cause.  It  appears  from 
the  evidence  given  that,  after  entering  upon  his  office  as  mana^ 
ging  agent,  the  plaintiff  initiated  an  extensive  business  policy, 
especially  in  connection  with  the  exploitation  of  certain  lands 
in  the  San  Fernando  Valley,  in  Los  Angeles  County.  As  the 
defendant  had  no  title  to  these  lands,  the  advisability  of  ex- 
pending large  sums  of  money,  as  appears  was  done,  with  a 
view  of  acquiring  title  and  marketing  that  property,  was  the 
subject  of  considerable  discussion  and  resulted  in  opposition 
on  the  part  of  certain  of  the  directors  of  defendant  corpora- 
tion. When  plaintiff  first  took  hold  of  the  matter  of  the  San 
Fernando  lands  he  did  not  consult  with  the  directors,  but  pro- 
ceeded on  his  own  responsibility,  and  the  first  notice  that  the 
directors  had  of  his  action  was  furnished  them  by  an  adver- 
tisement in  a  newspaper.  It  was  later  determined  by  both 
the  directors  and  stockholders  that  the  expenditures  in  that 
matter  should  be  continued,  this  policy  being  apparently  dic- 
tated by  the  consideration  that,  as  a  large  amount  of  money 
had  theretofore  been  expended,  the  protection  of  the  invest- 
ment required  that  additional  money  be  used  in  the  same 
project.     There  were  other  matters  in  which  the  policy  of  the 
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manager  was  opposed  to  that  of  some  of  the  directors.  We 
make  this  statement  preliminarily  as  showing  that  the  plain- 
as  assumed  to  act  under  his  contract  of  employment  as  the 
directing  head  of  the  corporation,  and  that  he  assumed  to  act 
in  the  making  of  contracts  without  first  obtaining  the  sanction 
of  the  directors.  However  broad  the  terms  of  the  contract  of 
employment,  we  do  not  believe  that  it  may  be  said  that  they 
were  broad  enough  to  divest  the  board  of  directors  of  the 
authority  imposed  upon  that  board  by  law  to  manage  and 
control  the  affairs  of  the  corporation ;  nor  do  we  think  there 
was  any  intent  on  the  part  of  the  board  to  so  delegate  its 
power.  It  may  be  said,  perhaps,  that  as  to  the  San  Fernando 
land  project,  as  the  acts  of  plaintiff  in  that  matter  were 
finally  ratified,  sufScient  cause  was  not  shown  upon  which  to 
base  a  rescission  or  termination  of  the  contract  under  which 
plaintiff  was  employed.  There  was,  however,  as  is  shown  in 
the  transcript  of  the  evidence,  the  case  of  the  making  of  a 
supplemental  contract  with  one  Stoltz.  The  by-laws  of  the 
corporation  were  not  introduced  in  evidence,  but  the  presi- 
dent testified  that,  shortly  after  plaintiff  was  appointed  as 
manager,  a  resolution  was  adopted  requiring  that  all  contracts 
be  executed  by  the  president  and  manager.  A  contract  was 
in  existence  between  the  corporation  and  Stoltz  which  had 
for  its  object  the  securing,  through  the  services  of  Stoltz, 
funds  with  which  to  construct  a  business  building  on  certain 
property.  Upon  certain  conditions,  Stoltz  was  to  receive  a 
payment  of  fifteen  thousand  dollars.  On  October  2,  1914, 
the  plaintiff  wrote  to  Stoltz  a  letter  in  the  form  of  an  offer 
to  contract,  which  supplemented  the  original  contract  made 
and  obligated  the  corporation  to  pay  to  Stoltz  for  six  months 
the  sum  of  $375  per  month,  with  the  condition  that  that 
amount  would  be  reduced  to  $125  per  month  if  Stoltz  was 
successful  in  doing  what  the  original  contract  provided  he 
was  to  do.  By  written  acceptance,  Stoltz  agreed  to  the  terms 
of  this  contract.  The  matter  of  the  making  of  this  supple- 
mental contract  was  not  divulged  by  the  plaintiff,  and  in- 
quiries of  the  plaintiff,  both  by  the  president  of  the  corpora- 
tion and  a  director  during  a  directors'  meeting,  as  to  whether 
there  was  any  other  contract  in  existence  of  which  notice  had 
not  been  given  received  a  negative  response  from  the  plain- 
tiff. In  explanation  of  this  matter  the  plaintiff  stated  that 
he  made  the  supplemental  agreement  with  Stoltz  for  the  pur- 
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pose  of  protecting  the  latter  in  the  event  that  the  directors 
''or  some  of  them"  might  want  to  "side  step"  the  paying  of 
the  compensation  to  Stoltz  under  the  original  contract.  As 
an  agent  of  the  corporation  acting  in  a  fiduciary  capacity,  it 
rested  upon  plaintiff  to  make  full  and  complete  disclosures 
to  his  superior  oflBcer  and  the  directors  as  to  all  business 
transacted  by  him  in  the  corporation 's  behalf.  That  a  breach 
of  this  obligation  gave  to  the  corporation  the  legal  right  to 
rescind  the  contract  of  employment  and  discharge  the  plain- 
tiff, we  have  no  doubt  at  all.  It  seems  quite  evident  that  the 
plaintiff  assumed  that  he  possessed  the  largest  authority  to 
bind  the  corporation  by  his  acts  as  manager,  and  assumed  that 
the  policy  adopted  by  him  was  not  subject  to  direction  or 
supervision.  As  to  the  matters  to  which  we  have  referred, 
the  testimony  was  uncontradicted.  Plaintiff  made  no  denial 
of  the  assertions  of  the  president  and  director  who  stated  that 
plaintiff  had  denied  that  any  other  contract  was  outstanding 
of  which  the  officers  had  no  knowledge,  and  there  was  no  dis- 
pute at  all  but  that  the  Stoltz  contract  had  theretofore  been 
made.  Plaintiff  did  not  deny  knowledge  of  the  resolution 
of  the  board  of  directors  which  required  that  contracts  be 
executed  by  the  president  and  manager.  In  view  of  this  state 
of  the  record,  we  think  that  the  contention  of  appellant  that 
the  evidence  was  not  sufficient  to  sustain  the  finding  made  by 
the  trial  judge,  wherein  it  was  determined  that  no  cause 
existed  for  the  discharge  of  the  plaintiff,  should  be  sustained. 
While  that  matter  is  not  made  the  subject  of  discussion  on 
this  appeal,  it  may  be  suggested  that  there  is  a  strong  reason 
also  for  holding  that  plaintiff  acquiesced  in  the  rescission  of 
his  contract.  After  receiving  notice  of  the  action  of  the  board 
of  directors  discharging  him,  he  took  his  effects  away  from 
the  office  and  did  not  thereafter  offer  to  perform  any  services 
in  the  capacity  of  manager  prior  to  the  commencement  of  this 
action.  Neither  do  we  think  that  the  written  contract  of  em- 
ployment authorized  the  plaintiff  to  collect  his  compensation 
in  advance  as  in  this  action  he  sought  to  do  as  to  the  Feb- 
ruary, 1915,  salary.  The  ordinary  rule  is  that  services  are 
paid  for  after  they  have  been  performed,  unless  there  is  a 
special  contract  to  the  contrary.  The  contract  here  exhibited 
contains  no  terms  to  that  effect. 
The  judgment  is  reversod. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 
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[Cly.  No.  1886.    Second  Appellate  District.— fieptember  27,  1917.] 

LOUIE  DICK,  Respondent,  v.  THE  CITY  OF  LOS  AN- 
GELES (a  Municipal  Corporation),  et  al.,  Appellants. 

Municipal  Corporations — Street  Improvements — ^Diversion  of  Water 
UPON  Adjoining  Property  Owner.  —  A  municipal  eorporation  by 
reason  of  its  control  over  streets  and  the  power  to  grade  and  improve 
them  has  no  absolute  and  unconditional  legal  right  intention  all j  to 
divert  the  water  therefrom,  as  a  mode  of  protecting  the  streets,  and 
to  discharge  it,  bj  artificial  means,  in  increasing  quantities  and  with 
collected  force  and  destructiveness  upon  the  property  of  the  adjoin- 
ing  owner. 

lb. — Action  for  Damages — ^Dbstouction  of  <>t0P8  on  Leased  Land — 
Overflow  of  Waters  from  Street  Grading — ^Waiver  of  Damages 
BY  Landlord — Tenant  not  Estopped  by. — In  an  action  against  a 
municipal  corporation  for  damages  for  the  destruction  of  crops  on 
leased  land  from  surface  waters  collected  by  a  system  of  street 
grading  and  overflowing  upon  the  land,  the  fact  that  the  lessor  had 
waived  all  damages  resulting  from  the  street  improvement  in  con> 
sideration  of  the  granting  of  his  petition  and  that  of  other  property 
owners  for  the  making  of  the  improvement  cannot  be  set  up  as  a 
waiver  as  against  the  plaintiff,  where  the  waiver  was  not  set  up  in 
the  answer  and  the  city  constructed  the  work  differently  from  that 
asked  for  in  the  petition. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Eugene  P.  McDanicl,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Albert  Lee  Stephens,  City  Attorney,  and  Charles  S.  Bur- 
nell,  Assistant  City  Attorney,  for  Appellants. 

Lloyd,  Cheney  &  Gcibel,  and  0.  N.  Normandin,  for  Re- 
spondent. 

CONREY,  P.  J. — Action  to  recover  damages  for  the  unlaw- 
ful destruction  of  crops  owned  by  the  plaintiff  on  leased  land. 
The  defendants  are  the  city  of  Los  Angeles  and  three  persons 
who  constituted  the  board  of  public  works,  of  that  city.  The 
defendants  appeal  from  the  judgment  and  from  an  order 
denying  their  motion  for  a  new  trial. 
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Vermont  Avenue,  in  the  city  of  Los  Angeles,  runs  in  a 
northerly  and  southerly  direction.  It  is  crossed  by  Slauson 
Avenue,  running  in  an  easterly  and  westerly  direction.  The 
right  of  way  of  the  Atchison,  Topeka,  and  Santa  Fe  Railway 
Company  adjoins  and  parallels  Slauson  Avenue  on  the  north 
side  at  and  in  the  vicinity  of  the  crossing  of  Vermont  Avenue. 
The  land  on  which  the  crops  were  grown  consists  of  about 
thirteen  acres  adjoining  the  north  side  of  the  railroad  right 
of  way  and  fronting  along  the  westerly  line  of  Vermont 
Avenue  a  distance  of  590.25  feet.  At  all  times  mentioned  in 
the  complaint  the  land  was  owned  by  F.  P.  Dalton  and  two 
other  persons,  and  was  occupied  by  the  plaintiff  as  tenant  of 
the  owners,  the  tenancy  being  from  month  to  month.  The 
damage  to  plaintiff's  crops  of  vegetables  was  caused  by  the 
overflow  of  water  from  Vermont  Avenue,  resulting  from  two 
certain  rainstorms  which  occurred  in  January  or  February, 
1913,  and  at  about  the  same  period  of  the  year  1914.  During 
the  latter  part  of  the  year  1911  and  the  early  part  of  the  year 
1912,  the  city  of  Los  Angeles  caused  certain  work  to  be  done, 
consisting  of  the  grading,  paving,  guttering,  and  curbing  of 
Vermont  Avenue  from  Santa  Barbara  Street  to  the  south  lin^s 
of  Fifty-eighth  Street  (the  next  street  north  of  Slauson 
Avenue),  and  the  grading  and  curbing  of  Vermont  Avenue 
to  the  Santa  Fe  right  of  way,  and  the  grading,  macadamizing, 
guttering,  and  curbing  of  Slauson  Avenue  at  and  adjoining 
its  intersection  with  Vermont  Avenue.  The  plaintiff  bases  his 
cause  of  action  upon  certain  alleged  facts  concerning  the  plan 
and  construction  of  said  improvements,  and  alleges  that  the 
flooding  of  his  land  was  caused  by  those  improvements  as 
constructed.  The  principal  facts  in  issue  at  the  trial  are 
shown  by  certain  findings  of  the  court  which  follow  and  affirm 
the  allegations  of  the  complaint,  as  follows :  In  finding  IV  it 
is  stated:  **That  the  specifications  and  construction  of  said 
work  were  and  are  such  that  at  the  said  intersection  of  Slau- 
son Avenue  and  Vermont  Avenue,  the  grade  of  Slauson 
Avenue  was  not  made  and  is  not  the  same  grade  as  Vermont 
Avenue,  and  the  drainage  of  Vermont  Avenue  ended  there 
in  a  cul-de-sac,  except  as  to  a  small  culvert  box  and  a  small 
amount  of  drainage  down  the  right  of  way  of  the  Atchison, 
Topeka,  and  Santa  Fe  Railway  Company,  when  the  water 
backs  up  to  a  sufficient  height.  That  as  a  part  of  said  work 
and  as  a  manifest  fault  in  the  construction  and  plans,  defend- 
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ants  filled  up  a  ditch  or  waterway  on  the  westerly  side  of 
Vermont  Avenue  and  made  no  provision  for  carrying  oflP  the 
water  theretofore  carried  therein,  but,  on  the  contrary,  made 
said  street  carry  the  water  theretofore  carried  by  said  ditch 
up  to  said  Slauson  Avenue  and  there  deposit  same  without 
any  drainage  except  the  small  culvert  box  aforesaid.  That 
as  constructed  said  culvert  box  drains  away  only  a  small  por- 
tion of  the  water  carried  to  and  deposited  at  said  place  by 
ordinary  rains  and  said  water  thereupon  backs  up  and  floods 
plaintiff's  land  and  adjacent  lands.  That  defendants  had 
constructed  a  culvert  box  on  the  easterly  side  of  Vermont 
Avenue  under  said  Santa  Fe  railway  right  of  way  into  Slau- 
son Avenue,  but  said  box  caused  water  to  run  from  Slauson 
Avenue  back  into  Vermont  Avenue  and  was  nailed  up."  In 
finding  V  it  is  said:  '*  ...  ;  that  said  work  upon  and  pav- 
ing of  Vermont  Avenue  conducted  a  greatly  increased  flow  of 
water  southerly  along  said  Vermont  Avenue,  being  water  that 
had  not  theretofore  flowed  there ;  that  defendants  had  a  pipe 
or  drain  under  Vermont  Avenue  from  the  east  to  the  west 
side  thereof  immediately  north  of  the  Santa  Fe  right  of  way, 
by  which  drain  the  waters  which  had  formerly  flowed  in  a 
southerly  direction  on  Vermont  Avenue  were  diverted  from 
the  easterly  side  of  Vermont  Avenue  to  the  westerly  side  of 
Vermont  Avenue  and  deposited  upon  plaintiff's  said  leased 
land ;  that  the  said  defendants  failed  to  provide  for  the  drain- 
age or  escape  of  such  increased  flow  of  waters  or  the  adequate 
escape  of  any  waters  flowing  south  on  Vermont  Avenue  at  this 
locality,  but,  on  the  contrary,  banked  up  and  stopped  the 
same."  The  court  found  and  the  evidence  shows  that  prior 
to  the  paving  of  Vermont  Avenue  no  storm,  drainage,  or  other 
waters  ran  upon  or  through  plaintiff's  said  leased  lands  so  as 
to  injure  the  same. 

Appellants  claim  that  the  findings  are  not  sustained  by  the 
evidence.  Prior  to  the  street  work,  Slauson  Avenue  had  been 
higher  than  Vermont  at  the  intersection  of  the  streets.  Ther 
land  in  the  vicinity  had  not  been  included,  at  that  time,  within 
the  city  limits.  The  county's  roadworkers  had  filled  that 
part  of  Vermont  Avenue  for  some  distance  north  of  the  rail- 
road right  of  way  in  order  to  raise  the  road  to  a  convenient 
level  for  driving  across  the  right  of  way.  Prior  to  the  street 
work  there  were  culvert  boxes,  one  on  the  east  side  of  Ver- 
mont Avenue  and  one  on  the  west  side  of  Vermont  Avenue, 
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to  cany  water  under  the  right  of  way  and  under  Slauson 
Avenue.  When  the  street  work  was  done  these  culvert  boxes 
were  retained  and  an  additional  box  for  the  passage  of  water 
was  placed  alongside  the  old  one  on  the  west  side  of  Vermonii 
Avenue,  and  thereby  the  drainage  facilities  were  increased; 
although,  as  we  shall  see,  the  increase  was  not  enough  to  carry 
all  the  water  that  might  come  to  that  point  during  heavy 
rainstorms.  Bespondent  claims  that  Slauson  Avenue  was 
higher  after  it  was  paved  than  before.  We  do  not  so  under- 
stand the  testimony.  Apparently  the  fact  was,  as  stated  by 
the  witness  Matteson  (of  the  city  engineer's  office),  that  Slau- 
son Avenue  at  that  crossing  was  not  at  a  greater  level  after 
the  paving  work  was  done  than  it  was  previous  thereto,  rela- 
tive to  Vermont  Avenue.  Fifty-eighth  Street  extends  east- 
erly from  Vermont  Avenue  and  if  extended  westerly  would 
pass  through  the  plaintiff's  land.  Matteson 's  uncontradicted 
testimony  is  that  the  elevation  of  the  curb  on  the  west  side 
at  Fifty-eighth  Street  was  changed  by  decreasing  it  two  hun- 
dredths of  a  toot,  and  that  ''the  curb  at  Slauson  was  one  foot 
seven  inches  lower  than  the  track  before  the  paving,  it  is  the 
same  now.''  We  understand  that  the  track  referred  to  is 
the  Santa  Fe  railroad  track  at  its  Vermont  Avenue  crossing. 
The  essential  fact  is  that  after  the  street  work  was  done,  as 
also  before  the  work  was  done,  there  would  always  be  some 
accumulation  of  water  on  Vermont  Avenue  immediately  north 
of  the  railroad,  whenever  the  water  came  down  that  avenue 
faster  than  it  could  escape  through  the  culverts  or  through 
a  ditch  next  to  the  railroad  right  of  way.  And  since  the 
general  grade  of  the  country  fell  away  toward  the  west,  any 
large  accumulation  of  water  at  that  place  on  Vermont  Avenue 
would  naturally  find  its  way  across  the  plaintiff's  land.  This 
tendency  was  probably  increased  by  the  fact  found  by  the 
court  that  the  defendants  filled  up  a  ditch  or  waterway  on 
the  westerly  side  of  Vermont  Avenue  and  made  no  provision 
for  carrying  off  the  water  theretofore  carried  therein.  Ap- 
pellants attack  this  finding,  but  we  think  not  successfully. 
The  witness  Dalton  said  that  the  gutters  on  both  sides  were 
narrowed  by  the  filling  in  of  earth  **to  make  the  approach 
to  the  railroad,"  and  we  have  not  observed  that  there  was 
any  other  evidence  on  that  point. 

The  court  found  also  **that  said  work  upon  and  paving  of 
Vermont  Avenue  conducted  a  greatly  increased  flow  of  water 
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southerly  along  said  Vermont  Avenue,  being  water  that  did 
not  theretofore  flow  there."  Counsel  for  appellants  claim 
that  there  is  no  testimony  in  the  record  which  supports  this 
finding.  In  response,  our  attention  is  directed  to  the  testi- 
mony of  the  witness  Hufford,  which  is  to  the  eflfeet  that  prior 
to  the  paving  of  Vermont  Avenue,  water  would  run  down 
Vernon  Avenue  (a  street  parallel  to  Slauson  Avenue  and 
about  a  mile  north  thereof) ;  **  there  was  a  little  high  sand 
ridge,  and  the  water  would  come  down  there  practically  on 
Santa  Monica  Avenue  to  Vernon  Avenue,  and  take  down  Ver- 
non Avenue  to  the  west,  and  after  they  put  in  the  street  pav- 
ing through  there,  they  naturally  put  it  down  to  the  grade 
which  lowered  it  lower  than  either  side,  the  water  would 
naturally  run  from  the  west  back  to  the  east,  and  from  the 
east  back  to  the  west  to  Vermont  Avenue."  Thus  it  was 
shown,  and  not  contradicted,  that  there  was  a  sand  ridge  run- 
ning across  Vermont  Avenue  which  kept  water  from  running 
down  Vermont  Avenue  from  points  at  or  north  of  Vernon 
Avenue,  and  that  this  ridge  was  removed  when  the  city  in 
doing  the  street  work  on  Vermont  Avenue  paved  the  street 
at  the  level  of  the  established  grade.  Counsel  for  respondent 
only  offer,  in  addition  to  the  foregoing  facts,  their  own  sug- 
gestion that  the  natural  result  of  the  paving  itself  added  to 
the  flow  of  the  water  by  substituting  a  paved  surface  for  the 
dirt  surface  theretofore  existing. 

It  is  not  necessary  to  discuss  the  other  specifications  of  the 
particulars  in  which  it  is  claimed  that  the  evidence  is  insuffi- 
cient to  justify  the  findings.  There  is  no  evidence  that  the 
city  diverted  to  Vermont  Avenue,  and  to  the  land  occupied 
by  the  plaintiff,  any  natural  stream  of  water.  Nor  was  there 
any  stream  whatever  other  than  the  ditches  which  carried 
surface  water  when  it  reached  the  streets.  The  natural  drain- 
age of  surface  waters  in  that  part  of  the  city  is  toward  the 
west.  Whenever  rainstorms  caused  surface  waters  to  drain 
from  the  east  of  Vermont  Avenue  so  as  to  reach  that  thorough- 
fare,  they  ran  down  Vermont  Avenue,  except  as  above  stated. 
Los  Angeles  Cemetery  Assn.  v.  Los  Anodes,  103  CaL  461, 
[37  Pac.  375],  is  a  case  relied  upon  by  both  sides  in  this 
action.  In  that  decision  the  court,  following  Palmer  v.  Wad- 
dell,  22  Kan.  352,  said  that  **the  rule  that  the  owner  of  a 
tract  of  land  may  obstruct  the  flow  of  surface  water  across 
his  land  appears  to  and  does  have  an  exception,  which  is 
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where  surface  water,  having  no  definite  source,  is  supplied 
by  the  falling  rains  and  melting  snows  from  a  hilly  region  or 
high  bluffs,  and,  owing  to  the  natural  formation  of  the  sur- 
face of  the  ground,  is  forced  to  seek  an  outlet  through  a  gorge 
or  ravine,  and  by  its  flow  assumes  a  definite  or  natural  chan- 
nel, and  escapes  through  such  channel  regularly  during  the 
spring  months  of  every  year,  and  in  seasons  of  heavy  rains." 
It  was  held  in  Los  Angeles  Cemetery  Assn.  v.  Los  Angeles, 
supra,  that  since  the  embankment  placed  by  the  city  across 
First  Street  did  obstruct  the  flow  of  a  natural  watercourse  of 
the  kind  above  described,  the  case  came  within  the  exception 
stated,  and  the  city  could  not  lawfully  turn  the  flow  upon 
adjacent  lands  to  their  injury.  But  the  city  was  protected 
from  liability  in  that  action,  because  the  overflow  which 
caused  plaintiff's  damage  was  occasioned  by  an  extraordi- 
nary flood,  which  could  not  have  been  reasonably  foreseen. 
In  the  same  case  the  court  affirmed  the  general  rule  and  stated 
the  exception,  by  saying  that  as  to  ordinary  surface  water, 
if  the  injury  to  plaintiff  was  caused  by  grading  a  public 
street  to  its  established  grade,  and  plaintiff  could  grade  its 
property  so  as  to  conform  to  the  established  grade,  whereby 
the  surface  water  would  flow  off,  and  not  stand  upon  its  prop- 
erty, the  plaintiff  could  not  recover.  But  the  court  held  that 
the  rule  has  no  application  to  a  case  where  surface  water  as- 
sumes the  form  of  a  regular  stream  or  watercourse  and  the 
case  comes  within  the  exception  before  stated.  In  Conniff  v. 
San  Francisco,  67  Cal.  45,  [7  Pac.  41],  the  court  said:  **It 
is  well  settled  that  a  municipal  corporation  has  no  right  .  .  . 
to  stop  up  a  natural  channel  through  which  waters  run  by  an 
embankment  made  in  grading  a  street,  under  its  general 
power  to  grade  and  improve  streets." 

In  Lampe  v.  San  Francisco,  124  Cal.  546,  [57  Pac.  461, 
1001],  the  court  said:  **As  we  understand  it,  damages  are 
claimed  because  the  grading  of  the  street,  which  is  the  prop- 
erty of  defendant,  prevents  the  surface  water  from  flowing 
off  the  lands  of  the  plaintiff  and  on  to  the  lands  of  defend- 
ant as  it  had  been  wont  to  flow.  The  question  is  as  to  whether 
or  not  defendant  is  liable  for  damages  caused  by  the  obstruc- 
tion of  the  flow  of  surface  waters  from  the  lands  of  plaintiff, 
occasioned  by  the  necessary  and  lawful  grading  of  defend- 
ant's street  in  front  of  plaintiff's  said  lands.  Upon  the  solu- 
tion of  this  question  depends  the  result  as  to  whether  or  not 
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this  judgment  shall  be  affirmed.''  The  court  then  quotes 
with  approval  from  Dillon  on  Municipal  Corporations,  to  the 
effect  that  where  the  work  of  grading  or  improving  streets 
has  caused  damage  by  surface  water  to  private  property  and 
the  damage  has  resulted  solely  as  a  consequence  of  the  proper 
execution  of  a  legal  power  by  the  corporation,  there  is  no 
implied  liability  therefor.  The  court  further  said:  ** There 
is  in  some  of  the  books  an  apparent  exception  to  the  general 
rule  in  that  class  of  cases  where  the  surface  water,  owing  to 
the  conformation  of  the  country,  has  found  for  itself  a  defi- 
nite channel  in  which  it  is  accustomed  to  flow,  in  which  class 
of  cases  it  is  said  that  the  municipal  corporation,  in  making 
an  embankment  while  grading  its  streets,  should  erect  a  cul- 
vert or  waterway  so  as  not  to  obstruct  the  flow  of  the  surface 
waters  in  their  well-defined  channel." 

The  ditch  on  the  west  side  of  Vermont  Avenue  which  it  is 
specially  complained  was  made  narrower  by  the  street  work 
here  in  question  was  not  a  channel  which  the  water  had 
found  for  itself  and  had  none  of  the  characteristics  of  a  nat- 
ural channel.  It  had  been  formed  on  one  side  by  the  plain- 
tiff or  his  predecessors  who  threw  up  the  earth  at  the  end 
of  the  rows  in  plowing.  On  the  other  side  of  the  ditch  a 
wall  had  been  formed  by  reason  of  the  work  done  by  the 
county,  as  we  have  heretofore  stated,  before  this  land  became 
a  part  of  the  city  of  Los  Angeles.  Moreover,  it  does  not 
appear  that  the  water  which  came  into  Vermont  Avenue  from 
Vernon  Avenue  was  derived  from  any  watercourse,  or  had 
any  characteristics  other  than  that  of  surface  water  which 
comes  to  a  street  and  runs  along  its  gutters. 

From  the  decisions  thus  far  mentioned  it  might  seem  to 
follow  that  the  plaintiff  in  this  case  has  not  established  a 
cause  of  action.  But  notwithstanding  these  decisions,  we  are 
unable  to  say  that  the  nonliability  of  cities,  for  damages 
caused  under  circumstances  like  those  shown  in  this  ease,  is 
clearly  and  finally  established.  In  none  of  those  cases  did 
the  city,  by  its  street  grading  work,  cast  upon  private  prop- 
erty water  which  by  a  system  of  streets  was  collected  in  large 
quantities  at  one  place,  with  consequent  overflow  and  dam- 
age to  adjacent  land.  In  Lamps  v.  San  Francisco,  124  Cal. 
546,  [57  Pac.  461,  1001],  the  court  refers  to  Stanford  v  San 
Francisco,  111  Cal.  198,  [43  Pac.  605], and  summarizes  that 
case  in  these  words:  ''The  question  in  that  case  was  as  to 
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whether  or  not  the  city  was  liable  for  damage  carused  by  the 
accumulation  of  surface  water  which  was  the  necessary  con- 
sequence of  paving  the  streets.  It  appears  that  by  reason  of 
the  grading  of  the  street  large  quantities  of  surface  water 
accumulated  and  broke  over  the  curbing  and  ran  into  the 
basement  occupied  by  the  plaintiff.  In  the  opinion,  after  dis- 
cussing the  principle  upon  which  the  city  was  held  liable,  it 
is  said:  ^Nor  is  this  case  within  that  numerous  class  of  cases 
where  it  is  held  with  almost  entire  unanimity  that  a  munici- 
pality is  not  bound  to  protect  from  surface  water  those  who 
may  be  so  unfortunate  as  to  own  property  below  the  level  of 
the  street.'  In  this  case  there  is  no  allegation  that  the  grad- 
ing of  the  street  caused  surface  waters  to  accumulate  in  un- 
usual quantities,  and  that  such  surface  waters  were  turned 
upon  the  lands  of  the  plaintiff."  The  plain  inference  is  that 
if  such  allegation  had  been  made,  the  complaint  would  have 
stated  a  cause  of  action.  The  two  decisions  last  above  men- 
tioned are  in  harmony  with  the  conclusion  reached  by  Mr. 
Dillon.  In  section  1736  of  his  work  on  Municipal  Corpora- 
tions, fifth  edition,  he  says:  **We  agree  to  the  doctrine  that 
the  municipality  is  not  bound  to  protect  from  surface  water 
those  who  may  be  so  unfortunate  as  to  own  property  below 
the  level  of  the  street;  nor  is  the  duty  a  perfect  one,  to  adopt 
a  system  or  mode  of  drainage  which  will  have  this  effect ;  and 
if  one  be  adopted,  there  is  in  generai,  as  hereafter  shown,  no 
liability  except  as  to  ministerial  duties  in  connection  there- 
with. It  is  possible  there  may  be  no  middle  ground ;  but  we 
are  unable  to  assent  to  the  doctrine  that  by  reason  of  their 
control  over  streets,  and  the  power  to  grade  and  improve 
them,  the  corporate  authorities  have  the  absolute  and  uncon- 
ditional legal  right  intentionally  to  divert  the  water  there- 
from, as  a  mode  of  protecting  the  streets,  and  to  discharge 
it,  by  artificial  means,  in  increased  quantities  and  with  col- 
lected force  and  destructiveness,  upon  the  property,  perhaps 
improved  and  occupied,  of  the  adjoining  owner." 

Appellants  contend  that  the  flooding  of  plaintiff's  crops 
occurred  only  during  extraordinary  and  unprecedented  rain- 
fall and  that  for  this  reason  he  is  not  entitled  to  recover. 
The  court's  finding  against  this  contention  is  not  entirely 
without  support  in  the  evidence.  The  plaintiff's  witness 
Wildasin,  on  cross-examination,  said:  *'I  don't  know  that  I 
could  of  my  own  knowledge  state  whether  or  not  the  rain 
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this  last  winter,  1913,  was  a  heavier  rain  than  is  usual  in 
Los  Angeles  in  that  part  of  the  city.  I  know  we  had  a  lot 
of  wet  years  and  we  have  had  some  very  dry  years,  and  I 
remember  1884  being  a  very  wet  year,  and  somewhere  along 
in  the  nineties.  I  don't  think  it  is  a  question  of  big  rains. 
I  have  lived  thirty  years  in  that  neighborhood,  and  in  that 
time  I  don't  know  of  many  rains  as  heavy  as  those  in  January 
and  February  of  this  year,  with  the  possible  exception  of  1834 
and  1889.  It  is  among  the  heaviest  at  least."  This  testi- 
mony comes  short  of  being  such  evidence  as  would  compel 
the  trial  court  to  decide  that  the  rains  of  1913  and  1914  were 
so  excessively  unusual  and  so  unprecedented  that  the  city  in 
making  its  plans  need  not  have  calculated  upon  the  possibility 
or  probability  of  such  rains. 

The  fact  is,  and  it  was  admitted  by  Mr.  Matteson  and  found 
by  the  court,  that  it  was  contemplated  (but  no  official  action 
was  taken  to  that  end),  that  the  city  would  obtain  a  right 
of  way  or  open  a  street  to  flow  water  from  Vermont  Avenue 
westerly  across  and  at  about  the  center  of  plaintiff's  leased 
land;  and  that  the  city  proceeded  to  complete  its  Vermont 
Avenue  work  without  waiting  to  obtain  said  right  of  way  or 
to  open  said  street. 

Further  it  is  contended  that  the  plaintiff  is  not  entitled  to 
recover  because  his  landlords  had  waived  all  damages  which 
might  result  from  the  improvement  of  the  streets.  It  was 
shown  in  evidence  that  on  June  17,  1909,  said  property 
owners,  together  with  other  owners  of  property  fronting  on 
Vermont  Avenue  between  Santa  Barbara  Avenue  and  Slau- 
son  Avenue,  petitioned  the  city  council  to  improve  Vermont 
Avenue  between  those  limits  by  doing  certain  work,  which 
included  asphalt  paving  of  the  street  together  with  other 
work  specified,  and  requested  that  such  improvements  be 
made  according  to  the  official  grade  of  the  street.  In  that 
petition  they  said:  **In  consideration  of  the  granting  of  said 
petition  and  of  doing  the  work  therein  mentioned,  we  (each 
for  himself)  do  hereby  waive  any  right  which  we  may  now 
have  or  may  hereafter  have,  to  make  or  prosecute  any  claim 
or  demand  against  the  city  of  Los  Angeles,  or  the  contractors 
for  said  improvement,  for  damages  caused  by  said  improve- 
ment or  arising  from  the  nature  thereof,  and  particularly  by 
any  damages  to  our  property  occasioned  by  any  cuts,  exca- 
vations, retaining  waUs,  fills,  culverts,  storm-drains  or  sewers 


Digitized  by 


Google 


Sept.  1917.]      Dick  v.  City  of  Los  Angelbs.  733 

loL,  along  or  across  the  street  in  which  said  work  is  to  be 
done."  Let  it  be  assumed,  although  the  proposition  is  dis- 
puted, that  the  plaintiff's  claims  herein  are  subject  to  that 
stipulation  and  that  it  limits  his  right  of  recovery  herein  the 
same  extent  that  the  rights  of  his  landlords  would  be  limited 
if  they  were  making  this  claim  for  damages  caused  to  crops 
of  their  own  on  said  land.  The  contention  may  be  answered 
in  two  ways.  The  appellants  did  not  allege  in  their  answer 
anything  whatever  in  regard  to  said  petition,  and  claimed 
neither  waiver  nor  estoppel.  Appellants  respond  to  this  that 
no  objection  was  made  when  the  waiver  was  offered  in  evi- 
dence. On  inspection  of  the  record  we  find  that  objection 
was  made  that  the  evidence  was  incompetent,  irrelevant,  and 
immaterial,  that  no  foundation  had  been  laid  therefor,  that 
it  was  not  a  waiver  of  the  conditions  shown  to  exist  in  this 
case,  and  that  it  would  in  no  event  be  binding  upon  the  plain- 
tiff. We  think  that  this  was  sufficient  to  cover  the  point  that 
the  defense  which  the  document  was  offered  to  sustain  was  not 
included  within  the  issues  presented  by  the  pleadings.  And 
it  was  true,  as  stated  in  the  objection,  that  the  document  did 
not  contain  a  waiver  under  the  conditions  shown  to  exist. 
jThe  petition  called  for  asphalt  paving  to  be  done  throughout 
the  entire  distance  down  to  Slauson  Avenue,  whereas  in  fact 
the  paving  as  completed  did  not  include  Vermont  Avenue  be- 
tween Slauson  Avenue  and  Fifty-eighth  Street.  It  was  ad- 
mitted that  that  last  section  of  the  paving  was  omitted  or 
postponed  for  the  reason  above  noted  that  the  city  authori- 
ties were  expecting  to  extend  Fifty-eighth  Street  westerly 
across  the  land  occupied  by  the  plaintiff  and  that  drainage 
facilities  would  be  obtained  along  that  new  street.  The  city 
having  elected  to  make  these  differences  between  the  work  as 
constructed  and  the  work  as  asked  for  by  the  petition  of  the 
property  owners,  should  not  be  permitted  to  take  advantage 
of  a  waiver  which  was  only  made  upon  conditions  with  which 
the  city  did  not  comply. 

We  agree  with  appellants  that  no  cause  of  action  was  stated 
or  proved  as  against  the  defendants  O'Brien,  Handley,  and 
Johnson.  As  to  those  defendants,  the  judgment  and  order 
are  reversed.  The  judgment  against  the  city  of  Los  Angeles 
is  affirmed,  and  the  order  denying  the  motion  of  the  city  of 
Los  Angeles  for  a  new  trial  is  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 
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[ay.  No.   2116.    Firat  Aj^pellate  Divtriet.— September  28,  1917.] 

WILLIAM    T.    SATTERWHITE,    Appellant,    v.    E.    P. 
GARRISON,  as  Auditor,  etc.,  Respondent. 

PtTBUo  Ofticeb — Member  of  Legisiatubd— Hoii>iNO  of  Two  Offices — 
Appucabilitt  of  Constitutional  Amendment.  —  The  amendment 
of  flection  19  of  article  IV  of  the  Constitution,  which  went  into 
eifect  on  December  21,  1916,  providing  that  no  member  of  the  legis- 
lature  shall,  during  the  term  for  which  he  shall  have  been  elected, 
hold  or  accept  any  office,  trust,  or  employment  under  the  state,  pro- 
vided that  the  inhibition  shall  not  apply  to  any  office  filled  by  elec- 
tion by  the  people,  is  applicable  to  a  member  of  the  legislature  who 
was  holding  the  office  of  deputy  district  attorney  at  the  time  the 
amendment  went  into  effect. 

Ii>.  —  Deputt  District  Attobnet  Hou>ee  of  Office  Undse  State  — 
Constbuction  of  Constitutional  Provision.  —  A  deputy  district 
attorney,  though  generally  known  as  a  county  officer,  is  the  holder  of 
an  office,  trust,  or  employment  under  the  state,  within  the  meaning 
of  section  19  of  article  IV  of  the  Constitution. 

Id.  —  Deputy  District  Attobnet  not  Holdeb  of  Office  Filled  bt 
Election  of  People. — A  deputy  district  attorney  is  not  the  holder 
of  an  office  filled  by  election  by  the  people,  within  the  meaning  of 
section  19  of  article  IV  of  the  Constitution,  as  the  Political  Code 
by  providing  for  the  appointment,  salary,  and  term  of  office  of  such 
an  officer,  recognizes  him  as  an  entity  distinct  from  that  of  district 
attorney. 

Id. — Constitutional  Amendment— Intent  of. — The  intent  and  purpose 
of  the  framers  in  proposing,  and  of  the  people  in  adopting,  the 
amendment  to  section  19  of  article  IV  of  the  Constitution  was  the 
preclusion  of  members  of  the  law-making  branch  of  the  stbte  gov- 
ernment from  seeking  or  holding  any  appointive  office  or  employ- 
ment in  or  under  any  department  or  subdivision  of  the  general  state 
government,  by  the  seeking  or  holding  of  which  his  independent 
action  as  such  member  of  the  legislature  might  be  in  any  wise 
infiuenced  or  affected. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.  William  H.  Waste  and  William  H. 
Donahue,  Judges. 

The  facts  are  stated  in  the  opinion  of  the  court 

D.  C.  Button,  and  M.  C.  McDonough,  for  Appellant 

W.  H.  L.  Hynes,  District  Attorney,  and  James  M.  Koford. 
Assistant  District  Attorney,  for  Respondent. 
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THE  COURT.— The  petitioner,  being  a  deputy  district 
attorney  of  the  county  of  Alameda,  applied  to  the  superior 
court  for  a  writ  of  mandate  directed  to  the  defendant,  auditor 
of  that  county,  commanding  him  to  issue  and  deliver  to  the 
petitioner  a  warrant  for  the  amount  of  his  salary  as  such 
deputy  district  attorney  for  the  period  between  December  21, 
1916,  and  the  end  of  that  month — the  defendant  having  there- 
tofore declined  to  do  so,  basing  his  refusal  upon  the  ground 
that  the  petitioner  having  been  elected  a  member  of  the  legis- 
lature was,  by  section  19  of  article  lY  of  the  Constitution  as 
amended  and  in  effect  on  said  twenty-first  day  of  December, 
inhibited  from  holding  any  ofiSce  or  employment  under  the 
state  during  the  term  of  his  legislative  mandate.  The  trial 
court  upheld  the  contention  of  the  defendant — ^which  was 
raised  upon  demurrer  to  the  petition — denied  leave  to  amend 
said  petition,  and  entered  judgment  in  favor  of  defendant  for 
his  costs.    Petitioner  appeals  from  such  judgment. 

The  first  contention  of  the  appellant  is  that  the  amendment 
to  said  section  of  the  Constitution  taking  effect  December  21, 
1916,  does  not  apply  to  him,  for  the  reason  that  he  was  hold- 
ing the  two  offices  in  question  at  the  time  said  amendment 
took  effect;  and  that  to  apply  it  to  his  case  would  be  to  make 
the  amendment  retroactive. 

It  is  unnecessary,  in  our  view,  to  discuss  at  length  this  first 
objection  of  the  appellant  as  the  question  was  exhaustively 
considered  by  the  district  court  of  appeal  for  the  third  dis- 
trict in  the  recent  case  of  Chenoweih  v.  Chambers,  33  Cal. 
App.  104,  [164  Pac.  428],  in  which  the  same  contention  was 
made  and  held  to  be  untenable.  We  are  satisfied  to  follow 
the  reasoning  and  authority  of  that  case. 

It  is  next  urged  by  appellant  that  the  constitutional  inhibi- 
tion does  not  apply  to  him  for  the  further  reason  that  a 
deputy  district  attorney  is  not  the  holder  of  an  ''office,  trust 
or  emplojnnent  under  this  state." 

The  language  of  the  particular  section  is  as  follows:  **No 
senator  or  member  of  the  assembly  shall,  during  the  term  for 
which  he  shall  have  been  elected,  hold  or  accept  any  office, 
trust  or  employment  under  this  state ;  provided  that  this  pro- 
vision shall  not  apply  to  any  office  filled  by  election  by  the 
people." 
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While  it  must  be  conceded  that  a  deputy  district  attorney 
is  not  one  of  the  state  officers  provided  for  by  the  Constitu- 
tion and  he  is  what  is  generally  known  as  a  county  officer,  we 
think  the  terms  of  the  Constitution  **  office,  trust  or  employ- 
ment under  this  state"  have  a  much  broader  signification 
than  that  contended  for  by  appellant,  and  that  his  office  must 
be  held  to  be  covered  by  them.  In  People  v.  Leonard,  73  Cal. 
230,  [14  Pac.  853],  it  was  held  that  a  supervisor — who  also  is 
a  county  officer — is  the  holder  of  a  "civil  office  of  profit  under 
this  state.'*  So  also  of  a  county  superintendent  of  schools  in 
Crawford  v.  Dunhar,  52  Cal.  39 ;  and  of  a  sheriff  in  Searcy  v. 
Orow,  15  Cal.  117.  We  think  these  cases  are  not  overruled 
by  Nicholl  v.  Eoster,  157  Cal.  416,  [108  Pac.  302],  which  holds 
that  probation  officers  are  not  "officers  of  the  state  govern- 
ment," but  are  "minor  officers  of  the  local  county  govern- 
ment," the  term  "officers  of  the  state  government"  being 
evidently  much  more  restricted  and  of  narrower  import  than 
the  clause  of  the  Constitution  now  under  consideration. 

This  second  contention  of  the  appellant  must  therefore  be 
rejected,  as  also  his  third,  that  a  deputy  district  attorney,  if 
the  holder  of  any  office  at  all,  occupies  one  "filled  by  election 
by  the  people,"  and  therefore  is  not  affected  by  said  consti- 
tutional provision. 

The  argument  in  support  of  this  last  proposition  is  that  as 
a  deputy  district  attorney  is  the  holder  of  no  office  distinct 
from  his  chief,  and  is  in  contemplation  of  law  the  district 
attorney,  who  holds  by  election,  his  deputy  therefore  is  the 
holder  of  an  "office  filled  by  election  by  the  people."  But 
the  Political  Code  of  this  state  by  providing  for  the  appoint- 
ment, the  salary,  and  term  of  office  of  a  deputy  district 
attorney,  recognizes  him  as  an  entity  distinct  from  his  chief. 
His  office  being  filled  by  appointment,  it  would  be  absurd  to 
regard  it  as  one  "filled  by  election  by  the  people,"  and  there- 
fore not  affected  by  the  constitutional  inhibition  which  we 
are  considering. 

Upon  the  merits  of  the  whole  case  we  are  of  the  opinion 
that  the  intent  and  purpose  of  the  framers  in  proposing,  and 
of  the  people  in  adopting,  this  constitutional  provision  was 
the  preclusion  of  members  of  the  law-making  branch  of  the 
state  government  from  seeking  or  holding  any  appointive 
office  or  employment  in  or  under  any  department  or  subdivi- 
sion of  the  general  state  government,  by  the  seeking  or  hold- 
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ing  of  which  his  independent  action  as  such  member  of  the 
legislature  might  be  in  any  wise  influenced  or  affected. 
For  the  reasons  above  set  forth  the  judgment  is  afSrmed. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  November  26, 1917. 


[Crim.  No.  383.    TMrd  Appellate  Diattict.— September  29,  1917.] 

THE  PEOPLE,  Respondent,  v.  GEORGE  P.  WHITNEY, 

Appellant. 

CuMiNAL  Law  —  Rape  —  Evidicnob  —  Probability  of  Testimony  of 
PitoSECUTBix. — In  a  proseeution  for  statutory  rape,  the  prosecutrix 
being  under  the  age  of  consent,  her  evidence  that  she  had  slept  in 
the  ^ame  bed  with  defendant  ever  since  she  had  become  a  member 
of  his  household,  eovering  a  period  of  six  years,  and  that  the  de- 
fendant's wife  consented  thereto,  ia  not  too  ineredible  to  sustain  a 
verdict  of  eonyiction. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Stan- 
islaus County,  and  from  an  order  denying  a  new  trial.  L.  W. 
Fulkerth,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hatton  &  Scott,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Chas.  Jones,  Deputy 
Attorney-General,  for  Respondent. 

BURNETT,  J.— Defendant  was  convicted  of  statutory 
rape,  the  prosecutrix  being  under  the  age  of  consent.  She 
was  an  adopted  child,  and  had  lived  with  defendant  and  his 
wife  for  six  years.  She  was  nearly  eighteen  when  the  act  of 
intercourse  charged  in  the  information  is  alleged  to  have 
taken  place.  She  testified  that  immediately  after  being  taken 
into  the  home  of  the  Whitney's  she  began  to  sleep  in  the  same 
bed  with  the  defendant,  and  that  this  practice  with  occa- 
sional intermissions  was  continued  during  all  the  years  that 
she  lived  with  them.     She   further  testified   that  this   was 

84  ObI.  App.— ^7 
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agreeable  to  Mrs.  Whitney ;  in  fact,  that  the  latter  preferred 
to  sleep  alone.  She  declared  also  that  defendant  had  im- 
proper relations  with  her  at  frequent  intervals  over  nearly 
the  whole  of  this  period.  She  was  subjected  to  a  rigid  cross- 
examination  covering  two  hundred  and  fifty  pages  of  the 
transcript)  but  her  testimony  was  unshaken.  In  fact,  as 
often  happens  in  such  protracted  cross-examinations,  she 
fortified  and  strengthened  the  impression  made  by  her  exam- 
ination in  chief.  The  only  point  made  by  appellant  in  his 
brief  of  nearly  two  hundred  pages  is  that  the  story  is  inhe- 
rently improbable,  and,  therefore,  it  should  be  rejected  by 
this  court  and  the  conviction  reversed. 

We  have  taken  pains  to  read  with  some  care  all  of  her  tes- 
timony, and  far  from  saying  that  it  is  altogether  incredible, 
the  impression  we  receive  is  that  it  bears  the  earmarks  of 
truth  and  sincerity.  At  any  rate,  all  the  considerations  ad- 
vanced by  the  learned  counsel  for  appellant  were  for  the 
cognizance  of  the  jury,  and  we  must  assume  that  they  received 
careful  and  conscientious  attention.  We  may  add  that  tb*. 
story  of  the  prosecutrix  does  not  approach  so  near  the  lin^ 
of  the  improbable  and  incredible  as  in  many  convictions 
upheld  by  this  and  other  appellate  courts.  The  question  has 
oeen  fully  discussed  at  various  times  and  nothing  of  good  can 
be  accomplished  by  attempting  to  add  to  what  has  been  said. 
It  is  sufficient  to  refer  to  the  following  cases :  People  v.  Kaiser, 
119  Cal.  458,  [51  Pac.  702]  ;  People  v.  Logan,  123  Cal.  414, 
[56  Pac.  56] ;  People  v.  Rongo,  169  Cal.  75,  [145  Pac.  1017]  ; 
People  V.  Lewis,  18  Cal.  App.  359,  364,  [123  Pac.  232], 
People  V.  Crawford,  24  Cal.  App.  403,  [141  Pac.  824]. 

The  judgment  and  order  are  affirmed, 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 
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[dr.  No.  1709.    Third  Appellate  District.— September  29,  1917.] 

C.  T.  CARTER,  Petitioner,  v.  INDUSTRIAL  ACCIDENT 
J  COMMISSION  et  al.,  Respondents. 

Workmen's  Oompensation  Act— Biqht  to  Compensation— Bulb  Peioe 
TO  Amendment  of  1917 — Injuet  Within  Usual  Course  of  Busi- 
ness.— Under  the  Workmen's  Compensation,  Insurance  and  Safety 
Act  prior  to  the  amendment  of  1917,  an  employee  was  not  entitled  to 
compensation  unless  the  injury  occurred  in  the  iwtkU  course  of 
business  of  the  employer. 

Id.  —  Injury  Wnnj;  Loading  Grain  —  Employment  Without  Usual 
Course  of  Business  of  Employer. — A  purchaser  and  shipper  of 
grain  is  not  liable  to  pay  compensation  under  the  Workmen's  Com* 
pensation  Act  prior  to  the  amendment  of  1913,  for  injuries  receiired 
by  a  person  casually  employed  by  him  to  complete  the  loading  of 
some  grain  on  cars,  which  the  sellers  had  been  unable  to  load  at 
the  time  of  its  delivery  at  the  railroad  station  owing  to  a  shortage 
of  cars,  it  being  shown  that  it  was  the  custom  for  sellers  to  do  the 
loading  and  that  it  was  no  part  of  the  usual  course  of  the  pur- 
chaser's business  to  load  the  grain. 

APPLICATION  for  a  Writ  of  Review  originally  made  r^ 
the  District  Court  of  Appeal  for  the  Third  Appellate  District 
to  annul  an  award  of  the  Industrial  Accident  Commissioa. 

The  facts  are  stated  in  the  opinion  of  the  court 

Daly  Robnett,  for  Petitioner. 

Christopher  M.  Bradley,  for  Respondents. 

BURNETT,  J. — This  case  comes  up  on  certiorari  to  re- 
view the  findings  and  award  of  the  Industrial  Accident  Com- 
mission in  favor  of  Roy  E.  Ladd  against  C.  T.  Carter.  From 
the  return  to  the  writ  it  appears  that  Carter  was  engaged  in 
the  business  of  buying  and  shipping  grain ;  that  he  had  pur- 
chased about  sixty  carloads  of  wheat  in  Modoc  County  f .  o.  b. 
the  cars  at  the  nearest  railroad  station.  After  the  sellers 
(farmers)  had  loaded  part  of  the  grain,  a  shortage  of  cars 
occurred,  necessitating  the  placing  of  several  loads  upon  the 
railroad  platform  awaiting  the  arrival  of  the  cars.  When 
the  required  cars  arrived,  the  farmers,  whose  duty  it  was  to 
load  the  grain,  were  at  their  homes,  some  twelve  miles  from 
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the  station,  and  in  order  to  avoid  fhe  delay  incident  to  send- 
ing for  them,  Carter  employed  Ladd  for  four  days  to  load 
the  grain  that  was  on  the  platform.  It  was  while  loading  this 
that  Ladd  slipped  and  broke  his  knee-cap,  for  which  injury 
the  commission  awarded  him  indemnity  against  Carter.  As 
a  basis  for  his  protest  Carter  claims  that  Ladd  was  not  an 
** employee"  within  the  terms  of  the  Workmen's  Compensa- 
tion, Insurance  and  Safety  Act,  since  his  employment  was 
both  casual  and  not  in  the  usual  course  of  the  business  or 
occupation  of  Carter.  Respondents  admit  that  Ladd  was  a 
"casual"  employee,  but  insist  that  "loading  grain"  was  a 
part  of  the  usual  course  of  the  business  of  Carter.  The  sole 
question  for  determination  is,  then,  whether  upon  the  facts 
as  disclosed  by  the  record  "loading  grain"  was  included 
within  the  usual  course  of  Carter's  business,  which  was  buy- 
ing and  shipping  grain. 

Respondents  claim  that  as  grain  cannot  be  bought  and 
shipped  without  loading  it,  loading  is  an  incident  of  shipping. 
Though  this  is  quite  true,  it  does  not  necessarily  follow  that 
loading  grain  was  within  the  usual  course  of  business  of 
Ladd's  employer.  There  is  no  evidence  in  the  record  that 
such  was  the  case.  It  does  appear,  however,  that  of  the  sixty 
carloads,  more  than  fifty-nine  and  one-half  were  loaded  by 
the  sellers,  and  both  buyers  and  sellers  testified  that  the  gen- 
eral custom  in  that  community  was  for  the  sellers  to  do  all 
loading,  and  that  the  buyer  had  nothing  whatever  to  do  with 
it.  The  occasion  calling  for  the  employment  of  the  applicant 
was  accidental  and  unforeseen,  and,  as  appears  from  the  cus- 
tom, wholly  excluded  from  Carter's  usual  course  of  business. 
The  argument  of  respondents  might  well  be  carried  a  step 
further,  to  the  efl^ect  that  the  hauling  of  the  grain  was  an 
incident  to  the  shipping,  since  only  by  that  means  could  the 
grain  be  brought  to  the  station.  Yet  had  Carter  found  it 
necessary  in  an  emergency  to  cart  one  or  two  loads  from  the 
ranches  some  twelve  miles  distant,  we  do  not  believe  that  it 
could  be  correctly  said  under  the  facts  of  this  case  that  cart- 
ing grain  was  a  part  of  his  usual  course  of  business.  No 
more,  then,  was  the  loading. 

The  decided  cases  in  this  state  interpreting  said  provisions 
of  the  statute  excluding  from  its  operation  one  who  is  a  casual 
employee  and  whose  employment  is  not  in  the  usual  course  of 
the  business  of  the  employer,  when  carefully  considered,  seoin 
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to  uphold  petitioner's  contention  herein.  They  involve  differ- 
ent facts,  but  the  principles  therein  stated  are  controlling 
here.  It  is  sufficient  to  refer  to  Maryland  Casualty  Co.  v. 
PUUbury,  172  Cal.  748,  [158  Pac.  1031] ;  Lmidon  etc.  Acci- 
dent  Co.  v.  Indiistrial  Accide7it  Commission,  173  Cal.  642, 
[161  Pac.  2] ;  La  Grande  Laundry  Co.  v.  Pillsiury,  173  Cal. 
777,  [161  Pac.  988].  We  may  repeat  that  while  the  loading 
of  the  grain  was  a  necessary  incident  to  the  shipping  and  that 
without  said  loading  the  shipping  and  sale  could  not  be  had, 
yet  it  is  perfectly  plain  that  the  loading  was  not  within  the 
usual  business  of  the  employer.  The  employment  must  come 
within  the  normal  operations  of  the  usual  and  ordinary  busi- 
ness of  the  employer  in  order  to  make  him  liable.  This  usual 
and  ordinary  business  here  did  not  involve  the  loading  of  the 
grain  but  embraced  simply  the  purchase  and  transportation 
after  the  grain  was  loaded  upon  the  cars. 

In  other  words,  the  applicant  was  casually  employed  to  do 
work  which  was  not  ordinarily  and  usually  done  by  or  under 
the  direction  of  the  employer  in  the  business  in  which  he  was 
engaged,  and  if  we  are  to  be  guided  by  the  language  of  said 
act  in  force  at  the  time  of  the  accident,  we  must  reach  the 
conclusion  that  the  applicant  was  not  entitled  to  recover. 
The  law,  it  may  be  said,  was  amended  by  the  Statutes  of  1917 
(page  831),  so  that  no  longer  is  the  employment  required  to 
be  within  the  usual  course  of  the  business  of  the  employer, 
and  if  such  had  been  the  law  when  this  unfortunate  occur- 
rence happened,  there  could  be  no  doubt  of  the  legality  of  the 
award,  but  as  the  law  existed  at  that  time,  we  see  no  escape 
from  the  conclusion  that  the  award  should  be  annulled,  and 
it  is  so  ordered. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  October  24,  1917,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judcrment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  November  26, 1917. 
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[CiT.  No.  1875.    Second  Appellate  District— October  2,  1917.] 

ALBERT  B.  CHURCH,  Respondent,  v.  FIDELITY  AND 
DEPOSIT  COMPANY  OF  MARYLAND  (a  Corpora, 
tion),  Appellant. 

Insxj&ancx  Law — Acjtion  on  Accidknt  Pouct— -Causb  of  Injury — 
Sufficiency  of  Evidence. — In  an  action  to  recover  on  an  accident 
insurance  policj,  wherein  the  insurance  company  claimed  that  the 
unconscious  condition  of  the  insured  which  followed  a  fracture  of  his 
hip  was  due  to  an  operation  performed  several  years  previous  to 
relieve  the  pressure  on  the  brain  due  to  a  former  accident,  rather 
than  to  the  shock  and  suffering  entailed  from  the  fracture,  and  it 
was  shown  that  since  the  trepanning  operation  he  had  never  at  any 
time  suffered  any  ill-effects  therefrom,  and  that  at  the  time  of  the 
accident  in  question  he  was  mentally  and  physically  sound,  a  judg- 
ment in  favor  of  the  plaintiff  is  justified* 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Curtis  D.  Wilbur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  L.  Abrahams,  J.  Crider,  Jr.,  and  Chas.  W.  Fricke,  for 
Appellant. 

Porter  &  Sutton,  for  Respondent 

SHAW,  J. — The  only  point  requiring  notice  in  this  ap- 
peal by  defendant  from  a  judgment  rendered  in  favor  of 
plaintiff  upon  an  accident  policy  issued  to  him  by  defendant 
is  whether  or  not  the  evidence  supports  certain  findings  of 
the  court  upon  which  the  judgment  is  based. 

On  July  14,  1913,  defendant  issued  to  plaintiff,  who  was  a 
member  of  the  Los  Angeles  fire  department,  an  accident  in- 
surance policy,  the  express  consideration  for  the  issuance  of 
which,  other  than  the  premium  specified,  was  **the  agree- 
ments and  statements  in  the  copy  of  application  set  forth 
hereon,  which  statements  the  insured  makes  and  warrants  to 
be  true  by  the  acceptance  of  this  policy."  This  copy  of  ap- 
plication, to  which,  however,  plaintiff  did  not  attach  his  sig- 
nature, contained  a  statement  as  follows:  "I  am  in  sound 
condition  mentally  and  physically."    We  may  dismiss  from 
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consideration  the  effect  of  plaintiff's  failure  to  sign  this  so- 
called  application,  and  concede  for  the  purposes  of  this  case 
that  his  acceptance  of  the  policy  to  which  it  was  attached 
was  the  same  in  effect  as  though  he  had  signed  the  same,  for 
the  reason  that  the  court  upon  sufficient  evidence  found  ''that 
plaintiff  was  in  sound  condition,  mentally  and  physically,  on 
the  fourteenth  day  of  July,  1913,  at  the  time  said  policy  was 
issued."  The  facts  connected  with  the  accident  as  a  result 
of  which  plaintiff  was  injured  are  as  follows :  It  appears  from 
the  evidence  that  on  the  evening  of  April  14,  1914,  plaintiff 
was  awakened  by  a  fire-alarm,  and,  in  some  unexplained  man- 
ner, fell  through  the  pole-hole  used  by  the  firemen  as  a  means 
of  descending  from  the  room  occupied  by  them  to  the  ground 
floor.  As  a  result  of  this  fall  the  bone  designated  as  the 
femur  of  the  right  hip  was  fractured.  Plaintiff  was  taken 
to  the  receiving  hospital  where,  shortly  after  his  arrival,  he 
became  unconscious,  which  condition  continued  for  some  eight 
weeks. 

The  evidence  upon  which  appellant  bases  its  contention  that 
plaintiff  was  not  in  sound  condition,  as  found  by  the  court,  is 
that  some  ten  years  prior  to  the  time  of  the  issuance  of  the 
accident  policy,  namely,  in  September,  1904,  he,  while  serving 
in  the  fire  department,  was  injured  by  the  falling  of  a  roof,  a 
part  of  which  struck  him  on  the  head  and,  while  of  insufficient 
force  to  knock  him  down,  he  was  three  or  four  days  later,  as  a 
result  thereof,  the  subject  of  a  delirious  attack.  As  a  remedy 
for  this  condition  resort  was  had  at  the  time  to  a  trepanning 
operation,  which  afforded  immediate  relief,  and  from  thence 
to  April  14,  1914,  at  the  time  of  the  injury,  indemnity  for 
which  is  herein  sought,  there  was  nothing  in  plaintiff's  man- 
ner, appearance,  complaint,  or  feeling  to  indicate  that  his 
condition  was  other  than  sound,  both  mentally  and  physically ; 
in  other  words,  his  physical  and  mental  condition  was  abso- 
lutely unimpaired  by  the  operation  mentioned.  Nevertheless 
defendant  insists  that  the  unconscious  condition  of  plaintiff 
following  the  fracture  of  the  hip  joint  occurring  in  April, 
1914,  was  due,  not  to  such  injury,  but  to  the  operation  in 
trepanning  the  skull  some  ten  years  prior  thereto.  And  such 
was  the  opinion  of  a  medical  expert  called  as  a  witness  on 
behalf  of  defendant.  As  against  this  testimony,  however,  was 
that  of  plaintiff  himself  to  the  effect  that  since  the  operation 
he  had  never  during  the  intervening  time  experienced  any  ill- 
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effects  therefrom,  together  with  that  of  his  fellow-employees 
that  during  all  of  said  time  he  had  appeared  in  a  normal  con- 
dition, and  that  of  other  physicians,  which  clearly  tended  to 
negative  the  testimony  given  by  Dr.  French,  the  expert  called 
on  behalf  of  defendant.  Plaintiff  was  not  questioned  with 
reference  to  whether  or  not  he  had  previously  sustained  any 
accident,  nor  the  nature  thereof.  He  was  not  subject  to  any 
disease  or  disorder,  and  the  court  was  justified  in  concluding 
that  the  unconscious  condition  following  the  fracture  of  the 
hip  was,  as  stated  by  one  of  the  medical  witnesses,  attributable 
to  the  shock  and  suffering  which  it  entailed,  rather  than  to 
the  operation  performed  ten  years  before  to  relieve  the  pres- 
sure upon  the  brain  due  to  the  former  accident.  While  there 
is  some  conflict  of  evidence,  that  in  support  of  the  finding  is 
ample  to  justify  the  same.  This  being  true,  the  question  as  to 
whether  or  not  the  unsigned  application  constituted  a  war- 
ranty becomes  immaterial ;  for,  conceding  it  to  be  a  warranty, 
the  finding  is  that  it  was  true. 
The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  November  26,  1917. 


[Cly.  No.  1827.    Second  Appellate  District.— October  3,  1917.1 

P.  H.  DUNHAM,  Appellant,  v.  WM.  Z.  McDONALD. 
Respondent. 

Payment  by  Mistake— Right  to  Recover  Money. — ^A  party  may  recover 
money  paid  under  a  mistake  of  fact  regardless  of  hia  own  careless- 
ness, unless  the  payment  has  caused  such  a  change  in  the  position  of 
the  other  party  that  it  would  be  unjust  to  require  him  to  refund. 

Id. — Money  Had  and  Received — Demand  Befokb  Action. — In  the  ordi- 
nary action  for  money  had  and  received  by  one  party  for  the  use 
of  another,  demand  is  unnecessary  to  be  made  before  suit  is  brought, 
and  the  rule  applies  generally  in  all  cases  where  by  reason  of  a  con- 
tract, express  or  implied,  the  obligation  of  the  debtor  is  fully  liqui- 
dated anid  the  duty  rests  upon  him  at  all  times  to  pay. 
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Id. — ^When  Demand  Necessabt. — The  rule  that  a  demand  is  unnecessary 
before  bringing  an  action  for  money  had  and  received  is  inapplicable 
where  the  debtor  does  not  know  or  is  excused  from  inquiring  that  he 
owes  the  money. 

Id. — ^AcnoN  for  Money  Had  and  Bbceived — C^oss-complaint — Recov- 
EKT  or  Overpayments  Mads  by  Mistake — Demand. — In  an  action 
for  moneys  had  and  received,  a  demand  is  necessary  to  the  filing  of 
a  croes-complaint  for  the  recovery  of  money  alleged  to  have  been 
paid  under  mistake,  where  it  appears  from  the  pleading  that  defend- 
ant was  to  account  to  plaintiff  according  to  the  several  amounts 
which  he  was  entitled  to  offset  for  disbursement's  and  through  mistake 
did  not  include  all  of  the  items  he  was  entitled  to  charge  against  the 
plaintiff,  there  being  no  allegation  that  plaintiff  had  any  better 
knowledge  of  the  facts  and  circumstances  than  defendant. 

Id. — Pleading — Cross-complaint — Sufficiency  of  Allegations, — Alle- 
gations of  the  cross-complaint  are  not  to  be  helped  out  by  any  allega- 
tions or  admissions  contained  in  the  main  pleadings. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Lewis  R.  Works,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Snyder  &  Woods,  and  W.  C.  Snyder,  for  Appellant 

Qeo.  L.  Keefer,  for  Respondent. 

JAMES,  J. — Appeal  from  an  affirmative  judgment  entered 
in  favor  of  defendant.  Plaintiff  brought  this  action  to  re- 
cover moneys  which  he  alleged  remained  in  the  hands  of 
defendant  and  to  which  plaintiff  was  entitled.  On  the  eigh- 
teenth day  of  August,  1910,  pursuant  to  negotiations  there- 
tofore had,  defendant  addressed  a  letter  to  the  plaintiff  at 
Santa  Paula,  California,  in  the  following  terms: 

*'I  hereby  confirm  my  verbal  agreement  with  you  as  fol- 
lows: In  case  I  accept  the  lease  on  certain  ground  owned  by 
G.  W.  Faulkner  and  contracted  for  in  that  certain  lease  and 
agreement  dated  August  13th,  1910,  I  have  agreed  with  you : 
First :  Out  of  any  profits  coming  to  me,  either  in  land,  cash, 
royalty,  or  otherwise,  after  I  have  settled  with  Consulting 
Geologist  H.  R.  Johnson,  whose  portion  of  all  such  is  to  be 
14th  interest.  Second :  And  after  I  have  deducted  the  actual 
expenses  incurred  by  reason  of  the  geological  examination  of 
the  leased  lands  and  the  exploitation  of  said  leased  lands  by 
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development,  sale  or  otherwise,  then  from  the  interest  then 
remaining  to  me  in  such  lands,  cash,  or  royalty,  or  otherwise, 
I  am  to  give  you  the  equivalent  of  ^  of  all  such  remaining 
interest  so  accruing  to  me,  either  in  land,  cash,  royalty  or 
otherwise,  that  may  be  received  therefrom  by  me,  which  is 
to  be  in  full  payment  to  you  for  all  your  services  rendered 
in  aiding  me  to  procure  said  lease." 

Written  acceptance  of  this  proposition  was  made  by  the 
plaintiff.  Thereafter  defendant  disposed  of  his  rights  in  the 
land  and  lease.  Plaintiff  in  his  complaint  alleged  that  de- 
fendant received  the  sum  of  thirteen  thousand  five  hundred 
dollars  as  consideration  for  his  rights  in  the  land,  but  that 
defendant  by  communications  and  statements  led  the  plaintiff 
to  believe  that  defendant  received  only  the  sum  of  ten  thou- 
sand dollars ;  that  settlement  was  made  upon  the  basis  of  the 
ten  thousand  dollar  consideration,  and  that  after  October  22, 
1912,  plaintiff  for  the  first  time  learned  that  defendant  had 
received  more  than  ten  thousand  dollars  for  his  interest  in 
the  land  and  lease.  The  prayer  of  the  complaint  was  for 
judgment  for  the  sum  of  $765.62.  Defendant  in  his  answer 
took  no  issue  upon  the  allegation  in  plaintiff's  complaint  that 
he  had  led  plaintiff  to  believe  in  the  manner  alleged  that  the 
total  consideration  for  the  sale  of  his  interest  in  the  land  was 
the  sum  of  ten  thousand  dollars.  He  proceeded,  however, 
after  admitting  that  the  sum  of  thirteen  thousand  five  hun- 
dred dollars  was  received,  to  allege  that  that  sum  was  the 
gross  amount,  and  that  the  defendant  had  expended  such  a 
sum  of  money  on  account  of  the  disbursements  mentioned  in 
the  written  contract  as  to  result  in  his  having  overpaid  the 
plaintiff.  Defendant  filed  a  cross-com plaint  in  which  he 
sought  to  recover  the  sum  of  $749.29  on  account  of  such  al- 
leged overpayment.  It  is  upon  the  prayer  of  this  cross-com- 
plaint that  recovery  was  allowed  to  the  defendant  by  the 
court.  A  second  amended  cross-complaint  was  filed  during 
the  course  of  the  trial.  Oral  demurrer  was  made  thereto  that 
the  alleged  cross-complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  No  objection  was  made  to  the 
form  of  the  demurrer,  which  was  promptly  overruled  by  the 
trial  judge,  and  it  was  stipulated  that  the  allegations  of  the 
cross-complaint  might  be  deemed  to  be  denied.  The  trial  then 
proceeded.  It  is  the  contention  of  appellant,  first,  that  the 
cross-complaint  did  not  state  facts  sufficient  to  constitute  a 
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cause  of  action;  that  the  court  erred  in  overruling  the  de- 
murrer. It  is  argued  first  that  there  was  no  sufficient  state- 
ment of  facts  entitling  the  defendant  to  maintain  any  claim 
on  the  account  by  reason  of  any  alleged  mistake.  Particularly 
is  it  urged  that  the  facts  as  alleged  constituting  the  mistake 
are  not  such  as  to  afford  ground  for  a  cause  of  action.  In 
that  part  of  the  amended  cross-complaint  most  material  to 
this  consideration  is  the  following: 

''That  on  or  about  August  4,  1911,  and  January  26,  1912, 
when  defendant  paid  respectively  $437.50  and  $1,750  to  plain- 
tiff and  which  sums  make  up  the  $2,187.50  received  by  plain- 
tiff, the  expenses  above  mentioned  had  been  incurred,  and 
paid  by  plaintiff,  and  through  the  First  National  Bank  of 
Ventura,  California,  and  through  the  Ventura  Development 
Company  of  Ventura,  and  defendant  thought  he  had  all  the 
items  of  said  expense  well  in  mind,  but  through  inadvertence 
and  unconscious  forgetfulness  of  some  of  said  items  of  ex- 
pense he  made  a  clerical  error  in  computation  and  overpaid 
plaintiff  the  sum  of  $749.29;  and  defendant  alleges  that  he 
did  not  realize  his  said  mistake  in  overpaying  plaintiff  until 
plaintiff  commenced  this  action  and  then  defendant  for  the 
first  time  got  together  vouchers  from  said  Development  Com- 
pany and  said  bank  for  the  actual  and  necessary  expenses 
connected  with  the  said  transaction,  which  vouchers  were  the 
means  of  proving  to  defendant  that  he  made  the  said  mis- 
take. Wherefore  defendant  prays  for  judgment  against 
plaintiff  for  the  sum  of  $749.29  and  for  defendant's  costs  in 
this  action." 

It  does  reasonably  appear  from  the  allegation  quoted  that 
all  of  the  matters  which  the  defendant  alleged  he  had  over- 
looked were  within  his  easy  reach;  in  other  words,  that  the 
means  of  knowledge  was  at  hand  at  all  times.  However,  by 
a  statute  of  this  state  (Civ.  Code,  sec.  1577),  mistake  is  de~ 
fined  to  exist  where  it  is  caused  by  **  (1)  an  unconscious 
ignorance  or  forgetfulness  of  a  fact  past  or  present,  material 
to  the  contract;  or,  (2)  belief  in  the  present  existence  of  a 
thing  material  to  the  contract,  which  does  not  exist,  or  in  the 
past  existence  of  such  a  thing,  which  has  not  existed.'*  It 
appears  to  be  the  settled  law  that  a  party  may  recover  back 
money  paid  through  error,  regardless  of  his  own  carelessness, 
with  the  condition  only  that  the  opposite  party  has  not  been 
caused  to  suffer  damage  thereby.    In  the  case  of  Natioiud 


Digitized  by 


Google 


748  Dunham  v.  McDonald.        [34  CaL  App. 

Bank  of  California  v.  Miner,  167  Cal.  532,  [140  Pac.  27], 
quoting  from  a  New  York  decision,  our  supreme  court  de- 
clares: **  'It  is  now  settled,  both  in  England  and  in  this  state, 
that  money  paid  under  a  mistake  of  fact  may  be  recovered 
back,  however  negligent  the  party  paying  may  have  been  in 
making  the  mistake,  unless  the  payment  has  caused  such  a 
change  in  the  position  of  the  other  party  that  it  would  be 
unjust  to  require  him  to  refund.*  "  Under  such  a  state  of 
the  law  the  cross-complaint  of  the  defendant,  while  showing 
negligence  on  his  part,  nevertheless,  no  affirmative  allegations 
appearing  in  the  answer  to  bring  the  case  within  the  excep- 
tion noted,  did  contain  facts,  so  far  as  the  alleged  mistake 
was  concerned,  to  entitle  defendant  to  recover.  Also  in- 
cluded within  the  general  grounds  of  demurrer  were  the  ob- 
jections that  the  amended  cross-complaint  failed  to  state 
facts  sufficient  to  constitute  a  cause  of  action,  (1)  because  it 
was  not  alleged  that  demand  for  the  payment  of  the  money 
had  been  made  of  the  cross-defendant  prior  to  the  filing  of 
the  cross-complaint;  (2)  it  was  not  alleged  that  the  money  had 
not  been  paid.  In  the  ordinary  action  for  money  had  and 
received  by  one  party  for  the  use  of  another,  demand  is  un- 
necessary to  be  made  before  suit  is  brought.  {Quimhy  v. 
Lyon,  63  Cal.  394.)  This  rule  applies  generally  in  all  cases 
where  by  reason  of  a  contract,  express  or  implied,  the  obliga- 
tion of  the  debtor  is  fully  liquidated  and  the  duty  rests  upon 
him  at  all  times  to  pay.  (See  Pierce  v.  Whiting,  63  Cal. 
538.)  We  apprehend  that  this  duty  to  pay  does  not  arise 
until  the  debtor  has  knowledge,  or  should  have  knowledge  by 
reason  of  the  circumstances,  that  he  actually  owes  the  claim- 
ant money.  If  he  docs  not  know  and  under  the  circumstances 
is  excused  from  inquiring  to  ascertain  the  fact,  then  it  would 
seem  that  he  should  be  entitled  to  have  demand  made  upon 
him  and  the  opportunity  to  settle  before  suit.  This  case,  un- 
der the  allegations  of  the  amended  cross-complaint,  is  of  that 
complexion.  The  defendant  in  his  cross-complaint  referred 
to  the  same  contract  which  we  have  quoted  hereinbefore,  from 
which  it  appears  that  he  was  to  make  his  accounting  to  the 
plaiiitiflp  according  to  the  several  amounts  which  he  was  en- 
titled to  offset  and  which  disbursements  he  himself  was  to 
make.  He  alleges  that  through  mistake  he  did  not  include 
in  his  calculation  all  of  the  items  which  he  was  entitled  to 
charge   against  the  plaintiff.     He  does  not  allege   that   the 
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cross-defendant  had  any  better  knowledge  of  the  circum- 
stances and  facts  than  he  had.  Under  such  circumstances  we 
think  that  a  demand  for  payment  was  a  prerequisite  to  the 
filing  of  the  cross-complaint.  It  seems  too  clear  for  argu- 
ment that  it  was  necessary  also  to  show  by  appropriate  allega- 
tion in  the  cross-complaint  that  the  money  claimed  by  the 
defendant  of  the  plaintiff  had  not  been  paid — in  other  words, 
that  there  was  an  existing  debt.  Allegations  of  the  cross- 
complaint  are  not  to  be  helped  out  by  any  allegations  or  ad- 
missions contained  in  the  main  pleadings.  {Covlthurst  v. 
ConWiurst,  58  Cal.  239 ;  Harrison  v.  McCormuk,  69  Cal.  616, 
[11  Pac.  456].)  For  the  reasons  last  stated,  we  think  that  the 
demurrer  to  the  amended  cross-complaint  should  have  been 
su.stained. 

Other  objections  made  by  the  appellant  require  an  exam- 
ination of  the  evidence  to  determine  their  validity,  insuffi- 
ciency of  the  proof  being  assigned.  As  the  action  of  necessity 
must  be  retried  and  different  evidence  may  be  offered  at  thai 
time,  we  do  not  think  it  profitable  to  enter  upon  an  examina- 
tion of  that  portion  of  the  record. 

The  judgment  is  reversed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[Civ.  No.  2402.     Second  Appellate  District.— Octoher  4,  1917.] 

SARAH  EISENRINQ,  Petitioner,  v.  SUPERIOR  COURT, 
etc.,  et  al.,  Respondenta 

Divorce — Award  op  Alimony  and  Costs  to  Husband — Want  op  Juris- 
diction,— In  an  action  for  divorce  brought  by  a  husband,  the  court 
has  no  authority  to  order  the  wife  to  pay  the  husband  suit  money 
and  alimony  pendente  lite,  since  section  137  of  the  Civil  Code,  which 
provides  that  the  court  n.ay  require  the  husband  to  pay  the  wife 
alimony  and  necessary  money  to  prosecute  or  defend  an  action  for 
divorce,  la  the  measure  of  the  power  of  the  court  in  making  such 
allo-^ances,  and  the  law  contemplates  that  the  husband  shall  support 
himself  out  of  his  own  property  or  by  his  own  labor,  save  and  except 
in  the  cases  mentioned  in  section  176  of  the  Civil  Code. 

APPLICATION  for  a  Wiit  of  ProhI])itio:i  oi-iorinally  made 
to  tlie  District  Court  of  Appeal  for  the  Secoud  Appellate 
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District  to  restrain  the  enforcement  of  an  order  for  payment 
of  alimony  pendente  lite» 

The  facts  are  stated  in  the  opinion  of  the  court 

Alfred  H.  McAdoo,  Duke  Stone,  and  David  E.  Bergman, 
for  Petitioner. 

Griffith  Jones,  for  Bespondents. 

SHAW,  J. — Prohibition.  In  an  action  for  divorce  brought 
by  Charles  Eisenring  against  his  wife,  petitioner  herein,  the 
court,  upon  application  therefor  by  the  husband,  made  an 
order  requiring  the  wife,  at  a  time  specified  therein,  to  pay 
the  husband  suit  money  and  alimony  pendente  lite.  She 
refused  to  comply  with  the  order;  whereupon  she  was  cited 
to  appear  and  show  cause  why  she  should  not  be  adjudged 
guilty  of  contempt. 

The  contention  of  petitioner  is  that  this  order  is  void,  and 
hence  the  court  had  no  jurisdiction  to  proceed  against  her 
as  for  contempt  for  failure  to  comply  therewith.  We  are  in 
full  accord  with  this  contention. 

Concededly  authority  to  make  such  order  finds  no  support 
at  common  law;  hence,  if  authority  therefor  exists,  it  must 
be  by  virtue  of  some  statutory  provision.  Section  137  of  the 
Civil  Code  provides  that  ''when  an  action  for  divorce  is  pend- 
ing, the  court  may,  in  its  discretion,  require  the  husband  to 
pay  as  alimony  any  money  necessary  to  enable  the  wife  to 
support  herself  and  her  children,  or  to  prosecute  or  defend 
the  action."  Clearly  the  power  of  the  court  under  this  pro- 
vision is  restricted  in  the  exercise  thereof  to  the  wife,  and  no 
similar  provision  is  made  in  favor  of  the  husband.  To  our 
minds,  this  section  measures  the  power  of  the  court  in  the 
matter  of  allowing  suit  money  and  alimony  pendente  lite; 
and,  as  said  in  Hagert  v.  Templeton,  18  N.  D.  525,  [25  L.  R.  A. 
(N.  S.)  234,  123  N.  W.  283],  "was  intended  to  be  exclusive 
and  to  embrace  the  entire  subject  matter  of  the  allowance  of 
alimony  pendente  lite.'*  In  Orath  v.  Oroth,  69  111.  App.  68, 
it  is  said:  "If  alimony  from  a  wife  to  a  husband  is  a  proper 
thing  upon  circumstances,  legislation  is  necessary  to  authorize 
it.  .  .  .  The  statute  gives  her — not  him — alimony.  To  give 
it  to  him  is  not  to  administer  existing,  but  to  make  new,  law." 
To  like  effect  is  Oreene  v.  Oreene,  49  Neb.  546,  [59  Am.  St, 
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Rep.  560,  34  L.  R.  A.  110,  68  N.  W.  947] ;  Ohfnn  v.  Olynn, 
8  N.  D.  233.  [77  N.  W.  594] ;  Brenger  v.  Brenger,  142  Wis. 
26,  ri35  Am.  St.  Rep.  1050,  19  Ann.  Cas.  1136,  26  L.  R.  A. 
{N.  S.)  387, 125  N.  W.  109] ;  Hoagland  v.  Hoaglmd,  19  Utah, 
103,  [57  Pac.  20]. 

The  law  contemplates  that  the  husband,  save  and  except  in 
the  cases  specified  in  section  176  of  the  Civil  Code,  shall  sup^ 
port  himself  out  of  his  proi)erty  or  by  his  labor.  The  case 
of  LiviTigston  v.  Superior  Court,  117  Cal.  633,  [38  L.  R.  A. 
175,  49  Pac.  836],  cited  by  respondent,  was  an  action  brought 
under  this  section  to  compel  the  wife  to  support  the  husband 
out  of  her  separate  property,  and  upon  a  trial  thereof  and 
the  facts  being  established  that  he  had  no  separate  property, 
and,  in  the  absence  of  community  property,  being  unable 
through  infirmity  to  support  himself,  as  provided  in  said 
section,  the  court  made  its  order  requiring  the  wife  to  pay 
him  a  specified  sum  monthly.  For  such  action  express  statu- 
tory authority  exists;  but  neither  section  176  nor  what  is  said 
in  the  Livingston  case  supports  respondent's  contention.  The 
point  here  made  was  urged  in  the  case  of  Hagert  v.  Temple- 
ton,  supra,  where  the  court,  having  before  it  a  similar  ques- 
tion and  construing  like  statutory  provisions,  held  that  no 
authority,  statutory  or  otherwise,  existed  for  the  making  of 
an  order  requiring  the  wife  to  pay  suit  money  and  alimony 
to  the  husband  pendente  lite. 

The  alternative  writ  heretofore  issued  is  made  permanent. 

Conrey,  P.  J.,  and  James  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  December  3,  1917. 
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[Chr.  No.  2419.    Second  Appellate  District.— October  4,  1917.] 

WALTER  FACUNDAS  et  al.,  Petitioners,  v.  PAY  CURTIS 
City  Clerk,  etc.,  Respondent. 

Election  Law—Becall  of  City  Trustees — Suiticienct  of  PterinoK.-jr 
A  petition  for  the  recall  of  city  trustees  sufficiently  complies  with  the 
requirements  of  the  act  of  1911  (Stats.  (Ex  Sess.)  1911,  p.  12S),  pro- 
▼iding  for  the  recall  of  elective  officers  of  incorporated  cities  and 
towns,  where  the  petition  as  filed  consisted  of  five  sections  all  fastened 
together,  with  each  of  such  sections  consisting  of  three  or  more  sheets 
fastened  together  under  a  separate  cover,  an«l  each  section  consisting 
of  a  copy  of  the  petition,  followed  by  the  signatures,  and  an  affidavit 
of  the  person  who  circulated  the  petition  declaring  that  he  saw  written 
the  signatures  appended  to  the  petition,  and  that  according  to  his 
best  information  and  belief  each  was  the  genuine  signature  of  the 
person  whose  name  purported  to  be  thereunto  subscribed. 

APPLICATION  for  a  Writ  of  Mandamus  originally  made 
to  the  District  Court  of  Appeal  for  the  Second  Appellate 
District  to  compel  a  city  clerk  to  certify  to  the  sufficiency  of  a 
recall  petition. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Edson  Abel,  for  Petitioners. 

Emmons  &  Johnstone,  for  Respondent. 

CONREY,  P.  J. — This  is  a  proceeding  in  mandamus  to 
compel  the  defendant,  as  city  clerk  of  the  city  of  Taft,  to 
certify  the  sufficiency  of  a  petition  for  the  recall  of  two  trus- 
tees of  that  city. 

The  only  point  urged  on  behalf  of  the  respondent  relates 
to  the  form  of  the  recall  petition.  He  claims  that  the  peti- 
tion does  not  comply  with  that  portion  of  the  statute  which 
reads  as  follows:  **The  signatures  to  the  petition  need  not 
all  be  appended  to  one  paper.  .  .  .  Each  such  separate  paper 
shall  have  attached  thereto  an  affidavit  made  by  a  qualified 
elector  of  the  city  or  town,  .  .  .  and  sworn  to  before  an  officer 
competent  to  administer  oaths,  stating  that  the  affiant  circu- 
lated that  particular  paper  and  saw  written  the  signatures 
appended  thereto;  and  that  according  to  the  best  information 
and  belief  of  the  affiant,  each  is  the  genuine  signature  of  the 
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person  whose  name  purports  to  be  thereunto  subscribed,  and 
of  a  qualified  elector  of  the  city  or  town.  ..."  (Stats.  (Ex, 
Sess.)  1911,  p.  128;  Deering's  Gen.  Laws  (1915  ed.),  p.  1219.) 

The  petition  as  filed  consists  of  five  sections,  all  fastened 
together.  Each  of  those  sections  consists  of  three  or  more 
sheets  fastened  together  under  a  separate  cover.  Each  sec- 
tion consists  of  a  copy  of  the  petition,  followed  by  the  signa- 
tures. Following  the  signatures  and  constituting  the  last 
page  inside  the  cover  of  that  section  is  an  affidavit  of  the 
person  who  circulated  the  same,  in  which  affiant  says:  **That 
he  is  a  qualified  elector  of  the  city  of  Taft,  county  of  Kern, 
state  of  California;  that  he  personally  circulated  the  within 
and  foregoing  petition  and  saw  written  the  signatures  ap- 
pended thereto;  that  according  to  his  best  information  and 
belief,  each  is  the  genuine  signature  of  the  person  whose 
name  purports  to  be  thereunto  subscribed,  and  of  a  qualified 
elector  of  the  city  of  Taft,  county  of  Kern,  state  of  Cali- 
fornia." 

It  is  our  opinion  that  the  petition  as  thus  prepared  and  filed 
sufficiently  complies  with  the  foregoing  provisions  of  the  stat- 
ute. This  being  so,  and  since  it  is  not  denied  that  the  number 
of  signatures  is  actually  sufficient  to  comply  with  the  require- 
ments of  the  law,  as  alleged  by  the  plaintiflEs  herein,  we  are 
satisfied  that  the  peremptory  writ  should  issue,  and  it  is  so 
ordered. 

Shaw,  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  December  3,  1917. 

S4  Oal.  App.— ^a 
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((^▼.  No.  2387.    Second  Appellate  Diatrict.— October  4,  1917.] 

WILLIAM  E.  BEECHAM,  Eespondent,  t.  C.  T.  BUBNS, 
City  Clerk  of  the  City  of  Veniee,  Appellant. 

Rn  Ai  I.  or  City  Teusteb — Supficiinot  of  Petition. — ^Names  of  aigneiv 
ma  J  not  be  withdrawn  after  filing  of  petition. 

Id.— Lost  Election  Returns  —  Seooni>abt  Evidence  —  Refreshino 
Memory  op  Witness  from  Newspaper  Olippinq. — In  an  action  to 
corn  pel  a  city  clerk  to  certify  to  the  sufficiency  of  a  "recall"  petition, 
tb(>  returns  which  wonld  have  shown  the  number  of  votes  cast  at  the 
next  preceding  city  election  had  been  lost.  It  was  held  not  error 
to  permit  the  city  clerk's  predeoeesor  to  refresh  his  memory  from 
a  oewapaper  "clipping"  of  the  results  printed  from  a  memorandum 
which  he  had  uMide  at  the  time  and  furnished  to  the  newspaper. 

Appeal  —  Ai;rERNATivs  Method  —  Eitegt  of  Failure  to  Print  ik 
Briefs  Portions  or  the  Records  Relied  on. — ^In  this  case  the 
rocord  consisted  of  a  tjrpewritten  *X3erk*s  Transcript  on  Appeal," 
and  a  typewritten  "Reporter's  Transcript  on  Appeal,"  prepared  as 
prescribed  by  section  953a  of  the  Code  of  CSvil  Procedure.  The 
court,  although  it  examines  and  decides  the  questions  presented  by 
the  briefly  and  affirms  the  judgment,  has  no  doubt  that  it  might 
have  based  its  affirmance  on  the  sole  ground  of  the  failure  of  the 
appellant  to  print  In  the  briefs  the  portions  of  the  record  desired  to 
be  called  to  the  attention  of  the  court  as  required  by  section  953e 
of  the  Code  of  Civil  Procedure. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Curtis  D.  Wilbur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Fredericks  &  Hanna,  and  Charles  W.  Lyon,  for  Appellant 

Boy  A.  Linn,  Muhleman  &  Crump,  and  William  M.  Hum- 
phreys, for  Eespondent 

CONRET,  P.  J. — ^The  record  on  appeal  in  this  case  consists 
of  a  typewritten  ** Clerk's  Transcript  on  Appeal*'  and  a  type- 
written "Reporter's  Transcript  on  Appeal"  prepared  in  the 
manner  prescribed  by  section  953a  of  the  Code  of  Civil  Pro- 
cedure. Upon  such  a  record  it  is  required  that  the  parties 
'Sprint  in  their  briefs,  or  in  a  supplement  appended  thereto. 
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such  portions  of  the  record  as  they  desire  to  call  to  the  atten- 
tion of  the  court.**     (Code  Civ.  Proc,  sec.  953c.) 

The  brief  for  appellant  opens  with  the  statement  that  this 
is  an  action  to  compel  appellant,  as  city  derk  of  the  city  of 
Venice,  to  certify  to  the  sufficiency  of  a  certain  petition  for  the 
recall  of  J.  J.  Lewis,  one  of  the  city  trustees  of  the  city  of 
Venice.  Appellant  has  not  printed  in  or  with  his  brief  any 
part  of  the  judgment-roll,  but  has  given  us  a  statement  in  the 
language  of  his  counsel  narrating  facts  which  he  says  were 
found  by  the  court  No  part  of  the  alleged  findings  has  been 
printed,  except  copies  of  three  documents  which,  according  to 
the  brief,  the  court  found  had  been  filed  with  the  board  of 
trustees  of  the  city  by  the  city  clerk,  all  relating  to  the  pro- 
posed recall  of  trustee  Lewis.  So,  also,  referring  to  some  por- 
tions of  the  testimony  received  at  the  trial,  the  brief  of  appel- 
lant informs  us  that  certain  facts  were  ** shown,"  or  that  a 
certain  witness  testified  so  and  so,  without  setting  out  a  copy 
of  that  portion  of  the  transcript  containing  such  testimony. 
Therefore  (although  some  testimony  is  properly  set  forth), 
it  may  well  be  doubted  whether  appellant  has  directed  our 
attention  to  the  record  in  any  manner  of  which  we  arc  re- 
quired to  take  notice,  to  an  extent  which  would  enable  us  to 
apply  to  the  case  the  principles  of  law  upon  which  he  relies. 
Probably  the  appeal  is  from  a  judgment  rendered  in  the  ac- 
tion, or  from  some  part  of  such  judgment,  although  the  brief 
does  not  in  terms  say  so ;  neither  does  it  contain  any  copy  of 
the  record  of  the  judgment  or  any  reference  thereto  or  any 
statement  or  copy  showing  the  terms  of  any  notice  of  appeal. 

In  McKirmeU  v.  Hansen,  ante,  p.  76,  [167  Pac.  887],  the 
writer  of  this  opinion  said:  ** Counsel  for  appellants  have  not 
printed  in  their  brief  or  in  any  supplement  appended  thereto 
any  portion  of  the  judgment-roll,  nor  have  they  printed  therein 
a  sufiScient  portion  of  the  evidence  to  ennMr  the  coi  t  \o  <lrter 
minethemeritsof  the  objections  urged  in  their  aimuniMii.  .  .  . 
We  are  not  left  in  a  position  where  we  are  abU*  to  assume 
that  the  quotations  in  the  brief  are  complete  as  to  the  points 
argued,  or  to  say  that  the  record  does  not  contain  the  evidence 
necessary  to  sustain  the  findings  of  fact.'*  The  judcrment 
was  afiSrmed,  and  the  decision  was,  as  to  the  point  nbove  stated, 
approved  by  the  supreme  court  on  dcnini  of  petition  for  re- 
hearing. In  the  same  case  in  this  court.  Justice  Ja^iea  said: 
^'Neither  by  the  statute  nor  rule  of  court  is  a  party  ezcu  ed 
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from  printing  in  his  brief  such  portions  of  the  'record,'  which 
includes  both  the  clerk's  and  the  reporter's  transcripts,  as  he 
may  desire  to  call  to  the  attention  of  the  appellate  court*' 

While  we  do  not  doubt  that  a  judgment  herein  might  be 
based  upon  the  foregoing  grounds  alone,  we  shall  pass  over 
these  objections  so  far  as  to  state  briefly  other  reasons  why  the 
judgment  should  be  affirmed. 

It  is  argued  that  the  judgment  of  the  lower  court  in  this 
action  should  be  reversed,  (1)  because  the  court  erred  in  per- 
mitting the  introduction  of  incompetent  testimony  for  the  pur- 
pose of  establishing  the  number  of  votes  cast  at  the  general 
municipal  election  held  in  the  city  of  Venice  in  April,  1914, 
and  because  there  is  therefore  no  legal  evidence  upon  which  to 
base  a  finding  of  the  number  of  votes  cast  at  that  election ; 
(2)  upon  the  ground  that  the  electors  signing  a  recall  petition 
have  the  right  to  withdraw  their  names  from  such  petition 
after  it  has  been  filed  with  the  clerk  and  at  any  time  until 
action  has  been  taken  thereon. 

It  is  admitted  by  counsel  for  appellant  that  it  was  shown  at 
the  trial  that  Lewis  was  elected  city  trustee  at  the  election  of 
April,  1914,  for  a  term  of  four  years;  that  it  was  shown  that 
the  election  returns  for  that  election  could  not  be  found  and 
had  not  been  seen  since  the  time  of  the  city  election  held  in 
April,  1916 ;  that  it  was  shown  that  none  of  the  tally  sheets  in 
the  hands  of  any  election  officer  could  be  produced;  that  the 
witness  Charles  S.  Thatcher  testified  that  he  was  city  clerk  of 
the  city  of  Venice  at  and  after  the  April  election  of  1914,  and 
that  he  was  present  when  the  board  of  trustees  canvassed  the 
votes  cast  at  the  April  election  of  1914.  As  these  are  admis- 
sions against  the  interest  of  appellant,  they  are,  of  course,  not 
a  part  of  the  record  upon  which  he  relies.  But  when  he  tells 
us  that  said  Thatcher  testified  that  the  only  action  taken  by 
the  board  of  trustees  was  the  adoption  of  a  resolution  in  words 
and  figures  as  set  forth  in  the  brief,  and  does  not  give  us  any 
copy  of  the  testimony  of  the  witness,  he  fails  to  properly  pre- 
sent the  evidence  upon  which  he  relies.  If,  again,  we  pass 
over  this  objection  and  assume  that,  as  set  forth  in  the  resolu- 
tion, the  canvassing  board  merely  declared  the  result  of  the 
election  and  did  not  make  any  record  of  the  exact  number 
of  votes  received  by  the  several  candidates,  we  will  be  brought 
to  the  question  whether  the  court  erred  in  permitting  cer- 
tain testimony  as  secondary  evidence  whereby  to  establish 
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the  facts  which  the  court  is  said  to  have  found,  viz.,  that  the 
entire  vote  cast  in  the  city  of  Venice  for  all  candidates  for  the 
office  which  the  incumbent  occupies,  at  the  last  preceding  gen- 
eral municipal  election  of  that  city  at  which  such  officer  was 
voted  for,  was  2,053  votes,  and  that  the  number  of  names  neces- 
sary to  require  the  calling  of  a  recall  election  was  514. 

By  reading  that  portion  of  the  testimony  of  Charles  S. 
Thatcher  which  is  set  forth  in  appellant's  brief  and  by  reading 
in  connection  therewith  the  much  more  complete  evidence  set 
forth  in  the  brief  for  respondent,  we  find  that  in  the  election 
of  April,  1914,  there  came  into  the  hands  of  the  witness  as 
city  clerk  "copies  of  the  results'*  of  the  votes  cast  in  the  sev- 
eral precincts,  such  copies  being  signed  by  the  members  of  the 
election  boards,  as  required  by  section  1261  of  the  Political 
Code;  that  from  these  so-called  ** unofficial  returns"  the  wit- 
ness compiled  and  made  in  writing  a  memorandum  showing 
the  results  of  the  election;  that  the  witness  gave  the  same 
data  to  a  reporter  of  a  newspaper ;  that  a  statement  covering 
the  same  subject  matter  was  printed  in  that  newspaper  on  the 
following  day ;  that  the  witness  compared  the  printed  state- 
ment with  his  written  statement  and  found  that  the  two  tabu- 
lations were  in  agreement;  that  thereupon  he  destroyed  his 
own  memorandum  and  kept  the  newspaper  statement  in  the 
form  of  a  clipping  from  the  paper.  The  witness  further  testi- 
fied that  at  the  time  of  the  canvass  of  the  vote  by  the  can- 
vassing board  he,  as  city  clerk,  read  off  to  the  board  from  the 
official  returns  of  the  several  precincts  the  number  of  votes 
that  each  person  received  in  each  precinct;  that  thereupon 
the  board  passed  the  resolution  declaring  the  names  of  the 
persons  elected;  that  he  made  a  comparison  between  the  re- 
turns as  read  off  from  the  official  returns  and  the  memorandum 
which  he  had  prepared  and  found  that  there  was  no  difference 
between  them. 

Upon  the  facts  thus  shown,  including  the  fact  of  the  loss  of 
the  official  returns,  the  court  permitted  the  witness  to  refresh 
his  memory  from  the  newspaper  clipping  and  then  to  state  to 
the  court  the  number  of  votes  received  by  the  several  candi- 
dates for  the  office  of  city  trustee  at  said  election.  This  is 
the  alleged  error.  The  point  presented  is  not  that  secondary 
evidence  of  the  contents  of  the  lost  election  returns  was  not 
admissible;  the  objection  urjred  is  that  the  evidence  received 
did  not  constitute  such  secondary  evidence.     It  is  true  that  the 


Digitized  by 


Google 


758  Bebchah  i;.  Bubn&  [34  Cal.  A  pp. 

witness  testified  merely  to  the  number  of  votes  received  by 
each  candidate  for  the  office  of  city  trustee  at  such  election  in 
all  the  precincts  of  the  city,  and  did  not  give  the  figures  for  the 
several  precincts  separately.  Thereby  the  testimony  as  given 
depended  upon  additions  made  by  the  witness,  instead  of  the 
several  items  out  of  which  the  additions  were  made.  The  rule 
invoked  is  that  the  conclusion  of  the  witness  is  not  admissible 
in  evidence,  but  that  he  must  state  the  facts  from  which  such 
conclusion  might  arise.  We  think  that  substantially  the  evi- 
dence was  the  best  that  could  be  produced  under  the  circum- 
stances, and  at  least  it  is  clear  that  no  prejudicial  error  was 
committed.  The  memorandum  showing  the  votes  by  precincts 
was  there  in  the  hands  of  the  witness,  and  the  accuracv  of 
his  fiffuros  fw  stated  in  his  testimony  conld  have  boon  to<itod 
by  cros' -examination.  The  fact  that  the  mcmorandiim  ^'••• 
a  printed  copy  of  the  original  memorandum  which  the  \v« 
had  made  raises  no  legal  obstacle  to  the  reception  of  the  testi- 
mony. In  People  v.  Broum,  3  Cal.  App.  178,  [84  Pac.  670], 
the  court,  after  stating  that  a  witness  may  refresh  his  memory 
from  a  memorandum  written  under  his  direction  at  the  time 
when  the  facts  were  fresh  in  his  memory  and  he  knew  the 
same  were  correctly  stated  in  the  writing,  further  said  that 
**the  rule  is  not  different  where  the  witness  has  a  copy  of  the 
original  in  his  hands,  which  he  has  compared,  and  swears  that 
the  same  is  an  exact  copy  of  the  original  memorandum."  In 
Commonwealth  v.  Ford,  130  Mass.  64,  [39  Am.  Rep.  4261, 
where  the  witness  had  made  a  written  memorandum  of  certain 
facts,  which  memorandum  had  been  destroyed  after  it  was 
printed  in  a  newspaper,  it  was  held  that  the  witness  might  use 
the  printed  report  for  the  purpose  of  refreshing  his  recollec- 
tion. The  court  said:  **In  order  to  refresh  the  recollection 
of  a  witness,  it  is  not  important  that  the  paper,  book,  or  memo- 
randum  should  have  been  written  or  printed  by  the  witness 
himself,  or  that  it  should  be  an  original  writing.  It  is  suflS- 
cient  if  he  saw  it  while  the  facts  stated  therein  were  fresh  in 
his  memory,  and  he  knows  that  they  are  correctly  transcribed 
or  printed.  Upon  inspecting  it,  he  can  state  the  facts  if  there- 
by called  to  his  recollection."  (See  note,  in  which  other  cases 
are  collated,  in  Ann.  Cas.  1913B,  at  p.  582.) 

The  remaining  question  in  this  case  is  based  upon  the  claim 
that  certain  signers  of  the  recall  petition  requested  the  clerk  to 
irithdraw  their  uam^s  therefrom  after  the  petition  was  filed 
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with  the  clerk  and  before  that  oflScer  had  certified  the  result 
of  his  examination  aa  required  by  the  statute.  The  statute 
referred  to  is  found  in  Statutes,  Extra  Session,  1911,  page  128. 
(1915  ed.  Deering's  Gen.  Laws,  p.  1219.)  In  Loam  v.  McLaren, 
28  Cal.  App.  632,  [153  Pac.  985],  this  statute  was  under  con- 
sideration, and  it  was  decided  that  the  signers  of  a  recall  peti- 
tion may  not  withdraw  their  names  therefrom  after  the  petition 
has  been  certified  to  the  board  by  the  clerk  as  sufficient,  not- 
withstanding that  the  attempted  withdrawal  preceded  formal 
action  on  the  petition  by  the  board.  To  the  same  effect  is 
the  decision  in  Locker  v.  Walsh,  17  Cal.  App.  727,  [121  Pac 
712].  In  neither  one  of  those  cases^  nor  in  any  decision  to 
which  we  have  been  referred,  have  the  courts  of  this  state 
ruled  upon  the  question  of  the  right  of  the  petitioner  to  with- 
draw his  name  after  the  petition  has  been  filed  and  before  the 
derk  has  certified  its  sufficiency.  In  Locker  v.  Walsk  the 
statute  under  consideration,  while  not  the  identical  statute 
before  us  in  the  present  case,  was  identical  therewith  as  to 
the  provisions  here  under  consideration.  The  court  pointed 
out  that  the  statute  made  no  provision  for  the  withdrawal  of 
names  from  the  petition,  and  observed  that  the  statute  in  its 
provisions  prescribing  the  clerk's  duty  to  '' examine  and  from 
the  records  of  registration  ascertain  whether  or  not  said  peti- 
tion is  signed  by  the  requisite  number  of  qualified  voters," 
seems  to  deal  with  the  petition  filed  with  the  clerk  and  not  a 
petition  after  names  have  been  withdrawn  therefrom.  The 
statute  now  before  us  contains  the  same  words  last  above 
quoted,  and  requires  that  the  clerk  attach  to  said  petition  his 
certificate  showing  the  result  of  said  examination.  It  is  then 
provided  that  *' if  by  the  clerk's  certificate  the  petition  is  shown 
to  be  insufficient,  it  may  be  supplemented  within  ten  days  from 
the  date  of  such  certificate,  by  the  filing  of  additional  papers, 
duplicates  of  the  original  petition  except  as  to  the  names 
signed.  The  clerk  shall,  within  ten  days  after  such  supple- 
mentary papers  are  filed,  make  like  examination  of  the  supple- 
menting petition,  and  if  his  certificate  shall  show  that  all  the 
names  to  such  petition,  including  the  supplemental  papers, 
are  still  insufficient,  no  action  shall  be  taken  thereon;  hut 
ike  petition  shall  remain  on  file  as  a  public  record,"  The  clerk 
is  not  clothed  with  authority  to  alter  the  petition  when  it  has 
been  filed;  he  is  not  authorized  to  receive  extraneous  evidence 
of  its  contents,  or  to  base  his  certificate  upon  statements  made 
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to  him  by  electors  who  have  signed  it.  His  certificate  must 
show  the  result  of  an  examination  whereby  **from  the  records 
of  registration"  he  shall  ascertain  whether  or  not  "said  peti- 
tion ' '  is  signed  by  the  requisite  number  of  qualified  voters.  In 
our  opinion,  the  signers  of  such  petitions  may  not  withdraw 
their  names  or  have  their  names  withdrawn  by  the  clerk  at 
any  time  after  the  petition  has  been  filed.  Applying  this 
ruling  to  the  facts  as  appellant  claims  that  they  were  in  this 
case,  the  original  and  supplemental  petitions  contained  an 
aggregate  number  of  names  of  qualified  electors  exceeding  in 
number  the  required  514. 
The  judgment  is  afiSrmed. 

James,  J.,  and  Shaw,  J.,  concurred. 


[Crim.  No.  374.    Third  Appellate  District.— October  8,  1917.] 

THE    PEOPLE,  Respondent,  v.  H.  STANLEY    CRANE, 

Appellant. 

Gbihinal  Law — ^Embezzlement  bt  Attoeney — Ownership  of  Monet 

MISAPPBOFBIATBD — E^RBONEOUS     BEFUSAL     OF     DIRECTED     VERDICT — 

Error  Cured  bt  Defendant's  Subsequent  Testimony. — Where  the 
money  alleged  to  have  been  misappropriated  bj  an  attornej,  who  re- 
eeived  it  for  the  purpose  of  hiring  detectives  in  a  divorce  action,  was 
ehown  to  have  been  handed  to  the  accused  by  a  third  person  and 
not  by  the  prosecutrix,  it  was  error  for  the  court  to  refuse  a  directed 
verdict  at  the  close  of  the  state's  testimony,  but  the  error  was  ren- 
dered harmless  by  the  defendant  afterward  taking  the  stand  himself 
and  testifying  that  this  third  person  had  loaned  the  money  to  the 
prosecutrix  to  pay  the  expenses  of  her  case,  including  the  employ- 
ment of  detectives. 

Id. — Evidence — Erroneous  Rejection  of  Testimont. — One  of  the  de- 
fenses being  that  the  money  was  intended  to  include  fees  for  legal 
services  in  other  litigations,  it  was  error  to  reject  expert  testimony 
as  to  the  reasonableness  of  the  defendant's  charge  for  those  services. 

Id. — E&ronbous  Rejection  of  Testimony  to  Rehabiutate  an  Im- 
peached Witness. — Where  a  stenographer  employed  by  the  defendant 
gave  material  testimony  in  his  favor  bat  was  impeached  by  tes- 
timony that  she  had  stated  while  on  a  visit  to  a  hospital  that  in 
testifying  before  the  grand  jury  she  had  lied  for  the  defendant, 
and  the  defense  offered  to  show  that  the  impeached  witness  had 
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Tisited  the  hoBpitftl  only  once,  and  then  as  the  bearer  of  a  check  from 
the  defendant  to  a  patient  in  the  hospital,  and  that  this  check  was 
cashed  before  the  grand  jnry  met,  and  she  was  allowed  to  state  that 
her  visit  to  the  hospital  was  before  the  hearing  bj  the  grand  jury, 
but  her  testimony  as  to  the  reason  for  her  visit  to  the  hospital  was 
rejected  as  hearsay,  the  rejected  testimony  was  relevant  to  fix  the 
time  of  the  hospital  visit  and  its  rejection  was  prejudicial 

Id. — Instructions. — Although  the  jury  was  instructed  in  the  general 
language  of  section  611  of  the  Penal  Code,  it  was  error  to  refuse 
to  supplement  this  by  a  requested  instruction  that  if  the  jury  found 
that  the  prosecutrix  paid  the  defendant  the  amount  in  question  on 
account  of  fees,  costs,  and  expenses  in  her  divorce  case,  they  must 
find  the  defendant  not  guilty. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    John  Hancock,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ben  Berry,  and  La  Payette  J.  Smallpage,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones,  Deputy 
Attorney-General,  for  Respondent. 

BURNETT,  J.— The  appellant,  H.  Stanley  Crane,  was 
charged  by  indictment  of  the  grand  jury  of  the  county  of 
San  Joaquin  with  the  crime  of  embezzling  the  property  of 
Mrs.  Helen  Kleppel.  He  was  thereupon  duly  tried  and  con- 
victed of  the  crime  charged.  Defendant  moved  for  a  new 
trial,  which  motion  was  denied,  and  he  was  thereupon  sen- 
tenced to  imprisonment  in  the  state  prison  for  a  term  of  five 
years.  Defendant  prosecutes  this  appeal  from  the  order  and 
the  judgment. 

The  defendant,  an  attorney  at  law,  was  retained  by  Mrs. 
Helen  Kleppel,  the  prosecuting  witness,  to  obtain  a  divorce. 
It  appearing  that  Mrs.  Kleppel's  husband  contemplated  fight- 
ing the  divorce  by  cross-complaining  that  Mrs.  Kleppel  had 
been  improperly  intimate  with  one  Prank  Kaplan,  defendant 
decided  that  detectives  would  be  necessary  not  only  to  dis- 
prove such  a  charge  against  Mrs.  Kleppel  but  to  prove  a  like 
charge  against  her  husband.  Por  this  purpose,  claims  the 
prosecuting  witness,  defendant  demanded  four  hundred  dol- 
lars, which  was  finally  obtained  through  Kaplan  and  paid 
defendant,  he  having  received  prior  to  that  time  but  twenty 
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dollars  to  cover  the  costs  of  commencing  suit.  It  is  this  four 
hundred  dollars  which  it  is  charged  defendant  embezzled. 
Defendant  claims  that  the  money  was  paid  to  cover  his  fees 
and  expenditures  in  the  case  as  well  as  detective  hire,  and  that 
its  use  lay  in  his  discretion.  In  opposition  to  this  Mrs.  Klcp- 
pel  seems  to  have  confusedly  taken  three  positions.  It  ap- 
pears that  at  this  time  defendant  was  also  retained  by  Mrs. 
Kleppers  father,  H.  Buccholz,  to  collect  several  debts  against 
Kleppel,  amounting  to  some  one  thousand  six  hundred  dollars, 
as  well  as  to  render  other  legal  services.  For  these  services 
Buccholz  was  charged  $385.  Mrs.  Kleppel  claims  that  it  was 
understood  that  this  charge  was  to  include  defendant's  fee  for 
services  in  the  divorce  action.  She  also  claims  that  defendant 
promised  to  conduct  her  case  gratuitously.  And  she  seemed 
at  times  to  be  of  the  impression  that  defendant  was  charging 
her  for  her  divorce,  some  eight  hundred  dollars  (the  four  hun- 
dred dollars  for  detectives  and  the  amount  properly  charge- 
able to  her  father).  Defendant  claims  that  no  such  agree- 
ments were  had,  that  the  work  done  for  the  father  was  entirely 
separate  and  well  worth  the  fee  charged,  thereby  strengthen- 
ing his  claim  that  the  four  hundred  dollars  covered  only  rea- 
sonable divorce  fees  and  costs. 

Defendant  assigns  as  grounds  for  reversal:  First,  that  the 
court  erred  in  the  decision  of  questions  of  law  arising  during 
the  course  of  the  trial,  in  that  it  denied  defendant's  motion 
for  a  directed  verdict,  and  in  that  it  made  erroneous  rulings 
as  to  the  admissibility  of  evidence;  second,  that  the  court 
erred  in  instructing  the  jury,  and,  third,  that  the  verdict  is 
contrary  to  the  law  and  the  evidence. 

At  the  close  of  the  prosecution's  case  in  chief  defendant 
moved  for  a  directed  verdict  of  not  guilty  on  the  ground  that 
it  had  not  been  proved  that  the  four  hundred  dollars  was  tlie 
personal  property  of  Mrs.  Kleppel,  but  that  it  was  supplied 
by  Kaplan;  and  that  even  if  it  were  Mrs.  Kleppel 's  property, 
it  had  not  been  proved  that  no  detectives  were  employed. 

The  only  evidence  appearing  as  to  the  ownership  of  the 
money,  at  the  time  the  motion  was  made,  is  as  follows : 

"Mr.  Foltz:  Q.  Just  state  what,  if  any,  conversation  there 
was  between  you  and  Mr.  Crane  the  first  time,  about  the  four 
hundred  dollars!  A.  He  stated  I  had  to  clear  myself  of  that, 
and  have  to  prove  Kleppel 's  guilt;  I  told  him  I  was  innocent, 
and  it  was  up,  though,  to  let  Mr.  Kaplan  know  about  it.     So 
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he  went  with  me  that  evening  out  to  Kaplan's  ranch.  Mr. 
Kaplan  not  being  there,  we  had  to  go  to  the  Waterloo  road; 
he  was  working  at  a  place  there. 

"Q.  Never  mind  that  part  of  it,  that  first  conversation. 
Was  there  any  more  said  between  you  and  him  than  what  you 
mentioned  now — ^what  you  just  mentioned — ^anything  said 
about  any  amount!  A.  He  said  he  needed  four  hundred  dol- 
lars; I  asked  him  what  he  wanted  it  for;  he  said  he  needed 
four  hundred  dollars  for  that;  I  said  I  didn't  have  that  money. 

*'Q.  Did  he  tell  you  at  that  time  what  he  needed  it  for! 
A.  He  Hsid  for  detective  work. 

*'Q.  Did  he  say  how  manyt  A.  He  said  he  had  to  hire 
two  detectives. 

*'Q.  For  what  purpose,  did  he  state!  A.  Proving  that  I 
was  innocent,  and  finding  Kleppel  guilty. 

'*Q.  Then  you  say  you  went  out  to  the  Waterloo  road  to 
Frank  Kaplan's  place.    A.  Yes. 

"Q.  How  far  does  he  live  from  where  your  father  lives  and 
where  you  lived  !  A.  About  four  miles ;  that  is,  on  the  Linden 
road.  He  was  staying  at  that  time  on  the  Waterloo  road, 
helping  some  friends  out. 

*'Q.  State  whether  or  not  there  was  any  conversation  there 
with  Mr.  Kaplan  and  Mr.  Crane  and  you.  A.  He  asked  me 
to  go  in  and  get  Frank  out;  then  he  took  Frank  up  to  our 
ranch,  away  up  on  the  Linden  road,  and  he  had  a  talk  with 
Frank,  and  got  in  the  machine  at  the  time. 

**Q.  What  was  said  at  that  time!  A.  He  asked  Frank  if 
he  was  guilty;  he  stated  no;  he  said  we  were  both  innocent 
of  the  charge ;  and  he  said,  well,  he  had  to  prove  that  and  he 
had  to  have  detectives,  and  that  I  was  to  raise  four  hundred 
dollars.  Then  he  wanted  Frank  to  raise  it,  and  he  said  he 
didn't  see  what  he  had  to  do  with  it,  he  was  innocent.  Then 
he  says  I  had  to  raise  that,  that  was  all  there  was  to  it.  Then 
he  forbid  me  mentioning  the  subject. 

"Q.  What,  if  anything,  did  he  say  to  Frank  there  at  that 
time!  A.  Well,  ...  he  spoke  to  Frank  a  few  minutes  while 
I  went  in  the  house.  .  .  .  He  told  Frank  if  he  didn't  clear  him- 
self  he  would  be  a  ruined  man.  .  .  .  Frank  told  him  he  didn't 
have  the  money  either ;  neither  one  of  us  had  it.  .  .  . 

'*Q.  Then  when  he  got  to  the  Kaplan  ranch  (subsequently) 
who  did  you  see!  A.  He  spoke  to  Mr.  Kaplan  a  long  time 
behind  the  bam.    In  the  meanwhile  Frank  went  in  the  house 
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and  dressed,  and  when  he  came  out  I  asked  where  he  was 
going ;  he  said  he  was  going  to  see  if  he  could  borrow  money 
from  some  friend,  and  then  proceeded  out  to  Sperry's  Addi- 
tion and  the  money  was  borrowed  from  a  gentleman  out  there ; 
I  don't  know  the  name.  .  .  . 

"Q.  Did  you  see  the  money  paid  overt  A.  No,  I  didn't 
see  any  of  that.  The  only  thing  I  seen  was  when  Frank  laid 
the  check  down  in  Mr.  Crane's  office,  on  Mr.  Crane's  desk.  .  .  . 

''Q.  How  much  was  this  check  fort  A.  For  four  hundred 
dollars. 

"Q.  Who  gave  that  to  Mr.  Crane  t  A.  Frank  gave  it  to 
Mr.  Crane." 

And  later  the  prosecuting  witness  testifies:  **0f  course  that 
was  the  first  time  he  [her  father]  had  heard  anything  of  it, 
because  he  had  not  even  known  that  Prank  was  paying  for 
these  detectives." 

Prank  Kaplan's  testimony  appears  from  the  following: 

"Q.  Just  go  on  and  tell  all  he  said  about  that.  A.  Well, 
he  said  that  I  would  have  to  clear  myself,  and  the  only  way 
to  do  it  would  be  to  raise  enough  money  to  employ  a  couple 
of  detectives  to  get  evidence  against  Mr.  Eleppel ;  and  he  said 
that  Mrs.  EHeppel  didn't  have  any  money,  and  he  thought 
being  that  I  had  been  mixed  up  with  it,  I  ought  to  help  raise 
the  money;  and  I  told  him  at  the  time  I  had  nothing  what- 
ever to  do  with  it,  and  that  I  had  no  money.  So  then  Mrs. 
Kleppel — 

'*Q.  Did  you  tell  him  at  that  time  whether — ^what  else  did 
you  tell  himt  Oo  ahead.  A.  Then  Mrs.  Kleppel,  she  wanted 
to  try  to  raise  the  money  to  clear  us.  Then  they  went  away 
that  night." 

**Q.  What,  if  any,  conversation  took  place  at  that  time  be- 
tween you  three  t  A.  Well,  he  stated  that  Mrs.  Kleppel 
couldn't  get  the  money,  and  they  wanted  me  to  try  and  raise 
the  money.  .  .  • 

"Q.  Well,  was  there  anything  finally  done  about  the  money 
at  that  timet    A.  Yes. 

*'Q.  What  was  done,  what  agreement  was  made  between  you 
if  any  t    A.  Well,  I  borrowed  the  money.  .  .  . 

**Q.  Then  what  did  you  do  after  you  got  the  four  hundred 
dollars,  what  did  you  do  with  itt  A.  I  deposited  it  in  the 
bank.  .  .  . 
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'  Q.  State  whether  or  not  any  money  was  paid — if  any 
^heck  was  given  to  Mr.  Crane  after  that  time,  after  you  put 
the  money  in  the  bank.    A.  Yes,  sir.'* 

There  is  nothing  in  this  testimony  to  suggest  that  the  money 
was  loaned  by  Kaplan  to  Mrs.  Kleppel.  In  fact,  it  would  in- 
dicate just  the  contrary,  that  Kaplan  borrowed  the  money 
and  himself  paid  it  as  a  matter  of  self -protection.  The  fact 
that  subsequently  Mrs.  Kleppel  voluntarily  promised  to  and 
did  reimburse  Kaplan  is  of  no  consequence,  and  does  not  serve 
to  disprove  that  at  this  time  the  money  paid  was  Kaplan's. 
There  being  no  legally  suflBcient  evidence,  therefore,  to  prove 
that  the  money  alleged  to  have  been  embezzled  was  Mrs. 
Kleppel 's  personal  property,  the  court  erred  in  denying  appel- 
lant's motion  for  a  directed  verdict,  and  such  error  is  re- 
versible unless  subsequently  cured.  But  the  required  evidence 
was  thereafter  supplied  by  the  defendant  himself,  and  we 
cannot  say,  therefore,  upon  the  whole  record  that  defendant 
was  prejudiced  in  said  ruling.  After  testifying  that  Mi-s. 
Kleppel  had  spoken  to  Kaplan  about  borrowing  the  money, 
and  that  Kaplan  had  said  *'he  would  go  to  town  and  raise 
the  money  there,  or  borrow  the  money  there,  and  would  make 
her  the  loan,"  he  adds,  "I  tried  to  explain  to  Mr.  Buccholz 
Frank  Kaplan  had  loaned  her  money  to  pay  the  general  ex- 
penses of  her  case;  that  included  the  employment  of  detec- 
tives." While  this  evidence  is  indeed  meager,  it  leaves  no 
doubt  in  our  minds  that  defendant  understood  and  intended 
to  state  that  the  money  was  loaned  by  Kaplan  to  Mrs.  Kleppel. 
It  must  have  been  so  understood  by  the  jury,  and  we  cannot 
say  that  the  conclusion  is  unwarranted  and  the  error  not 
cured. 

Without  setting  forth  the  evidence  tending  to  prove  that  no 
detectives  were  employed,  it  is  enough  to  say  that  it  was 
suflScient,  and  although  it  is  of  a  negative  character,  this  was 
about  the  only  sort  of  evidence  left  open  to  the  prosecution. 
But  here  again  if  we  admit  that  the  showing  for  the  people 
was  somewhat  inadequate,  it  was  aided  by  the  testimony  of 
the  defendant.  He  admitted  that  he  appropriated  $204  of 
the  four  hundred  dollars,  his  claim  being  that  he  was  entitled 
to  do  so  under  his  contract  with  Mrs.  Kleppel.  The  jury  had 
the  right,  however,  to  accept  her  version  of  the  contract  and 
his  as  to  the  use  of  the  money.  The  amount  which  he  thus 
admits  to  have  appropriated  would  satisfy  the  requirement  of 
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the  indictment,  and  in  connection  with  the  tenns  of  the  truat 
would  make  out  the  offense. 

Appellant  contends  that  the  court  erred  in  rejecting  the 
testimony  of  Oeorge  B.  McNoble,  an  attorney  at  law,  at- 
tempted to  be  used  as  an  expert  by  defendant.  After  stating 
to  McNoble  in  a  hypothetical  question  all  the  legal  services 
that  appellant  had  rendered  Mr.  Baccholz,  he  was  asked  what 
he  believed  would  be  a  reasonable  attorney's  fee.  A  general 
objection  to  the  testimony  was  sustained.  As  to  this  appellant 
claims  that  the  reasonableness  of  his  charge  for  the  ser- 
vices in  the  Buccholz  case  had  an  important  and  relevant 
bearing  upon  the  question  whether  he  would  probably  under- 
take other  services  without  additional  remuneration.  This 
is  based  supposedly  upon  the  theory  that  lawyers  usually 
charge  all  that  their  services  are  reasonably  worth.  How- 
ever, they  are  not  to  be  distinguished  in  that  respect  from 
the  members  of  other  professions  or  occupations.  The  rule 
seems  to  be  that  where  an  express  contract  is  asserted  on  one 
side  and  denied  on  the  other,  evidence  of  the  reasonable  value 
of  the  services  is  not  admissible  to  affect  the  probability  that 
an  express  contract  was  executed.  When  it  is  admitted,  how- 
ever, that  an  express  contract  was  made,  but  there  is  a  dis- 
agreement as  to  tiie  amount  agreed  upon,  then  such  evidence  is 
deemed  proper  and  important.  One  claim  of  the  prosecuting 
witness  was  that  there  was  a  contract  for  a  certain  amount, 
but  it  was  to  cover  two  cases.  The  defendant,  on  the  other 
hand,  insisted  that  it  was  intended  simply  to  include  his 
services  in  the  Buccholz  case.  Do  not  these  opposing  conten- 
tions involve  the  consideration  of  what  was  the  amount  to 
be  paid  for  each  of  these  cases  t  And  are  we  not  thus  con- 
fronted by  a  situation  similar  to  the  one  mentioned  above 
wherein  such  evidence  is  held  to  be  admissible  f  In  other 
words,  it  was  the  contention  of  appellant  that  it  was  agreed 
that  his  fee  for  the  Buccholz  case  was  to  be  the  sum  of  $385 
or  about  four  hundred  dollars,  whereas  the  effect  of  the  testi- 
mony of  the  prosecuting  witness  is  that  it  was  to  be  less 
than  that,  since  a  portion  of  it  was  to  cover  the  other  case. 
We  therefore  have  a  case  for  the  operation  of  the  rule 
announced  in  Ellis  v.  Woodhiirn,  89  Cal.  129,  [26  Pac.  963], 
and  we  think  the  evidence  should  have  been  received. 

Appellant  claims  that  he  was  prevented  from  rehabilitating 
witness  Helen  Spaulding.     Miss  Spaulding  had  testified  that 
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as  stenographer  of  appellant  she  had  overheard  the  latter 
tell  Mrs.  Eleppel  that  his  charge  in  her  divorce  case  would 
be  five  hundred  dollars,  and  that  she  knew  the  detectives  who 
had  been  employed.  She  was,  as  is  easily  to  be  seen,  a  very 
important  witness  for  appellant.  She  was  impeached  by  the 
testimony  of  one  Mrs.  P.  G.  Schneider,  to  the  effect  that  after 
testifying  before  the  grand  jury  Miss  Spaulding  had  come 
to  the  Dameron  Hospital  and  there  stated  that  she  had  lied 
for  Crane.  Appellant  thereupon  attempted  to  show  that 
Miss  Spaulding  had  visited  the  hospital  but  once  as  the  bearer 
of  a  check  from  Crane  to  a  patient  therein,  that  this  was 
before  the  hearing  before  the  grand  jury,  as  would  be  shown 
by  the  fact  that  the  check  was  cashed  before  the  grand  jury 
met.  Though  Miss  Spaulding  was  allowed  to  state  that  her 
visit  to  the  hospital  had  been  made  before  the  hearing  of  the 
grand  jury,  any  testimony  as  to  why  she  was  sent  was  re- 
jected as  hearsay.  It  is  obvious  that  had  this  important  wit- 
ness been  allowed  to  answer  the  question,  her  rehabilitation 
in  connection  with  what  subsequently  could  have  been  shown 
would  probably  have  been  complete.  The  evidence  sought 
was  not  subject  to  the  objection  of  hearsay.  It  was  not 
offered  to  prove  the  truth  or  falsity  of  the  matters  therein 
contained,  but  merely  as  a  collateral  circumstance  relevant  to 
fix  tlie  time  at  which  the  witness  had  visited  the  hospital,  and 
its  rejection  was  as  harmful  to  defendant  as  the  impeachment 
itself  must  have  been. 

As  to  the  instructions  requested  by  appellant  and  rejected 
by  the  court,  consideration  need  only  be  accorded  to  one,  since 
the  others  were  covered  by  instructions  given.  Appellant 
requested  that  the  jury  be  instructed:  **If  you  find  from  the 
evidence  in  this  case  that  Mrs.  Kleppel  paid  the  defendant 
the  four  hundred  dollars  on  account  of  fees,  costs,  and  ex- 
penses in  her  divorce  case,  you  must  find  the  defendant  not 
guilty."  The  instruction  very  clearly  contains  the  gist  of 
appellant's  defense.  It  states  the  theory  upon  which  the  de- 
fense was  largely  conducted.  His  contention  was  that  he 
received  the  money  for  expenses  and  to  cover  his  fee.  The 
only  evidence  in  opposition  to  this  was  the  testimony  of  the 
prosecuting  witness  whose  reputation  as  to  truth,  honesty,  and 
integrity  was  bad.  In  fact,  we  may  say  that  the  case  upon 
its  merits  is  not  entirely  clear.  The  showing  for  the  people 
was  rather  weak  and  unsatisfactory.    It  seems,  therefore,  es- 
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pecially  important  that  every  legal  right  to  which  he  was 
entitled  should  have  been  accorded  to  appellant,  and  we  think 
the  jury  should  have  been  specifically  instructed  as  requested 
in  reference  to  this  vital  contention  as  to  his  understanding 
of  the  agreement  and  his  appropriation  of  the  money.  The 
general  instruction  in  the  language  of  section  511  of  the  Penal 
Code  ought  to  have  been  supplemented,  as  suggested,  in  order 
that  the  jury  might  be  fully  advised  as  to  the  legal  bearing  of 
appellant's  claim. 

We  are  not  prepared  to  say  that  the  evidence  is  altogether 
insufBcient  to  support  the  verdict,  but  for  the  reasons  stated 
we  think  the  judgment  and  order  should  be  reversed,  and  it 
is  so  ordered. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[CSt.  No.  187S.    Second  Appellate  Dirtrict.— October  9,  1917.] 

CALIFORNIA  SAVINGS  AND  COM^IERCIAL  BANK, 
Respondent,  v.  J.  C.  D.  CANNB,  Executor,  etc., 
Appellant. 

Appeal — Alternative  Mbthoi>— Peintino  of  Beoord  in  Briep. — On 
an  appeal  taken  under  the  alternative  method,  it  is  required  that 
the  appellant  print  enough  of  the  record  in  his  brief  to  illustrate 
the  points  made  and  to  enable  the  court  to  determine  those  points. 

Id. — Rule  as  to  Peintino  of  Becobo. — ^Where  an  appeal  is  taken  under 
the  alternative  method,  it  is  impossible  to  lay  down  any  rule  as 
to  just  exactly  what  must  be  printed  in  the  brief,  since  it  depends 
upon  the  circumstances  of  the  case;  and  it  is  not  in  every  ease  in 
which  it  is  claimed  that  the  evidence  is  insufficient  to  support  the 
finding,  or  is  irrelevant  to  the  issues,  that  it  is  necessary  to  print 
the  entire  complaint  and  answer,  as  in  many  cases  only  a  single 
allegation  is  involved  in  the  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Curtis  D.  Wilbur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Tanner,  Odell,  Odell  &  Taft,  for  Appellant 

A.  "W.  Ashbum,  for  Respoii<lont. 


Digitized  by 


Google 


Oct  1917.]     Caupornia  Sav.  etc.  Bank  v.  Cannb.        769 

THE  COURT.— In  this  case  we  cannot  find  sufficient  in  the 
printed  extracts  from  the  record,  as  contained  in  appellant's 
brief,  to  warrant  our  ordering  other  than  an  affirmance  of  the 
judgment.  The  judgment-roll  is  not  printed  in  the  brief, 
which  leaves  us  without  information  presented  in  the  way  re- 
quired by  the  law,  as  to  the  issues.  Without  this  information, 
we  cannot  determine  questions  of  the  relevancy  of  the  testi- 
mony offered,  refused,  or  received,  or  the  matter  of  the  cor- 
rectness of  instructions  given  or  withheld  from  the  jury. 
While  the  alternative  method  of  appeal  permits  parties  to 
file  typewritten  transcripts  in  lieu  of  printed  judgment-rolls 
and  bills  of  exception,  such  permission  casts  no  burden  upon 
the  appellate  courts  to  examine  the  typewritten  documents  in 
deciding  the  appeal.  The  statute  expressly  provides  in  such 
cases  that:  **In  filing  briefs  on  said  appeal  the  parties  must, 
however,  print  in  their  briefs,  or  in  a  supplement  appended 
thereto,  such  portions  of  the  record  as  they  desire  to  call  to 
the  attention  of  the  court."  (Code  Civ.  Proc,  sec.  953c.) 
Both  the  supreme  court  and  this  court  have  repeatedly  pointed 
to  the  provision  of  the  statute  in  this  regard.  (Marcucci  v. 
Vounnckel,  164  Cal.  693,  [130  Pac.  430]  ;  WUls  v.  Woolner, 
21  Cal.  App.  528,  [132  Pac.  283]  ;  Miller  v.  Oliver,  174  Cal. 
407,  [163  Pac.  357] ;  Pasadena  Realty  Co,  v.  Clune,  ante, 
p.  33,  [166  Pac.  1025] ;  McKinnell  v.  Hansen,  ante,  p.  76, 
[167  Pac.  887].)  When  it  is  required  that  the  parties  shall 
print  in  their  briefs  such  portions  of  the  record  as  they  de- 
sire to  call  to  the  attention  of  the  appellate  court,  the  law 
means  that  they  shall  print  enough  of  such  record  to  illustrate 
their  points.  In  order  to  show  the  issues  involved,  it  would 
ordinarily  be  required  that  the  complaint  and  answer  at  least 
be  set  out  in  full ;  the  better  practice  would  require  the  print- 
ing of  the  entire  judgment-roll  and  including  the  notice  of 
appeal.  Where  it  is  claimed  that  the  evidence  is  insufficient 
to  support  the  issues,  or  irrelevant  to  the  issues,  the  printing 
of  the  complaint  and  answer  cannot  be  dispensed  with. 

The  judgment  is  affirmed. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  December  6,  1917,  and  the  following 
opinion  then  rendered  thereon: 

94  Gal  App.— 49 
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THE  COURT.— The  petition  for  a  hearing  in  this  court, 
after  decision  by  the  district  court  of  appeal  of  the  second 
appellate  district,  is  denied. 
In  denying  this  petition  we  deem  it  proper  to  say: 
This  is  a  case  in  which,  under  our  Constitution,  the  appeal 
was  properly  taken  to  the  district  court  of  appeal,  and  the 
application  for  a  hearing  in  this  court  is  to  be  determined 
in  accord  with  the  rule  declared  in  such  cases  as  Bvrke  ▼. 
Maae,  10  Cal.  App.  211,  [101  Pac.  438,  440],  and  Bauer's  Law 
etc.  Co.  V,  Berthiofume,  21  Cal.  App.  675,  [132  Pac.  596,  833]. 
We  read  the  district  court  of  appeal  opinion  as  being  simply 
to  the  effect  that  in  this  particular  case  there  was  not  enough 
of  the  record  printed  in  the  appellant's  brief  to  enable  the 
court  to  determine  what  the  issues  in  the  case  were,  and  that 
without  such  information  they  were  unable  to  determine  the 
questions  raised  as  to  the  relevancy  of  testimony,  and  as  to  the 
propriety  of  instructions  given  or  refused.  The  law  requires, 
as  said  by  the  court,  that  enough  must  be  printed  to  illustrate 
the  points  made  and  to  enable  the  court  to  determine  those 
points.  Just  exactly  what  must  be  printed  in  any  particular 
case  in  order  to  comply  with  this  requirement  necessarily  de- 
pends upon  the  circumstances  of  the  case,  and  we  cannot  give 
our  assent  to  the  proposition  at  the  end  of  the  opinion  to  the 
effect  that  in  every  case  in  which  it  is  claimed  that  the  evi- 
dence is  insufficient  to  support  the  finding,  or  is  irrelevant  to 
the  issues,  ''the  printing  of  the  complaint  and  answer  cannot 
be  dispensed  with."  In  some  cases  this  may  be  true,  and  we 
must  assume,  in  view  of  what  is  said  in  the  district  court  of 
appeal  opinion,  that  this  is  such  a  case.  In  many  cases  the 
only  point  urged  in  support  of  the  appeal  involves  but  a  single 
allegation  of  the  complaint  or  answer,  and  the  printing  of 
anything  more  than  a  statement  of  the  substance  of  the  other 
allegations  thereof  could  give  no  assistance  to  the  court.  In 
many  cases  respondent  does  not  dispute  the  statement  of  the 
appellant  as  to  the  facts  involved  in  the  points  urged.  The 
judgment-roll  is  frequently  of  extraordinary  length,  some- 
times extending  to  hundreds  of  pages,  and  to  print  it  all. 
where  the  points  involve  only  a  small  portion  thereof,  would 
benefit  no  one.  It  is  impossible  to  lay  down  any  rule  for 
the  government  of  attorneys  in  deciding  what  to  print  in  their 
briefs  where  the  record  is  prepared  under  section  953a  of  the 


Digitized  by 


Google 


Oct  1917.]  Andbbson  r.  Wilsteup.  771 

Code  of  Civil  Procedure.  If  it  is  understood  that  enough 
should  be  printed  to  illustrate  the  points  presented,  the  good 
sense  of  attorneys  should  be  sufficient  to  inform  them  on  the 
subject. 


[CIt.  No.  2119.    Hwt  AppeUate  Digtrict.— October  10,  1917.] 

A,   H.   ANDERSON,   AppeUant,   v.   BL   WILSTEUP, 
Respondent. 

Real  Estate  Bbokebs — Axptoobization  to  Sell  CIountry  Land— Stat- 
ute OF  Frauds — Sufficienot  of  Description. — A  writing  authoriz- 
ing and  employing  a  broker  to  sell  country  lands  sufficiently  de- 
scribes the  property  to  satisfy  the  requirements  of  subdivision  6  of 
section  1624  of  the  Civil  Code,  where  the  state,  county,  street,  and 
road  are  given,  together  with  the  acreage  and  a  specific  description 
of  the  character  of  the  improvements  thereon. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Marin 
County.    Edgar  T.  Zook,  Judge, 

The  facts  are  stated  in  the  opinion  of  the  court 

James  M.  Thomas,  for  Appellant. 

Thos.  P.  Boyd,  for  Respondent 

EERBIOAN,  J. — By  this  action  plaintiff  sought  to  recover 
the  sum  of  $312.50  as  a  commission  alleged  to  have  become 
due  from  defendant  upon  a  broker's  written  contract  for  the 
sale  of  land. 

The  only  point  involved  in  the  case  is  whether  or  not  the 
authorization  of  sale  describes  the  property  sufficiently  to 
satisfy  the  statute  of  frauds  (Civ.  Code,  sec.  1624,  subd.  6). 
It  was  conceded  at  the  trial  that  if  such  description  be  suffi- 
cient, plaintiff  was  entitled  to  a  judgment. 

The  trial  court  found  in  favor  of  the  defendant,  and  this 
appeal  is  from  the  judgment  thereupon  entered. 

The  portion  of  the  contract  pertinent  to  the  question  in- 
volved is  as  follows:  ''For  and  in  consideration  of  the  ser- 
vices to  be  performed  by  A.  H.  Anderson  I  hereby  employ 
liim  as  my  sole  and  exclusive  agent  to  sell  for  me  that  certain 
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real  property  situate  in  the  County  of  Marin,  State  of  Cali- 
fornia, and  described  as  follows,  to  wit:  68^  acres  on  Olive 
Avenue  or  Blaek  Point  road,  barn,  chicken-house — 26x40, 
Brooder  house  14x30,  windmill,  well  and  spring,  house  of  five 
rooms,  running  water,  14  acres  marsh-land," 

We  are  of  the  opinion  that  this  description  contains  all 
of  the  particulars  necessary  to  identify  the  premises  to  be  sold 
and  substantially  meets  the  requirements  of  the  statute.  The 
oflSce  of  a  description  is  not  solely  to  identify  the  land  but 
also  to  furnish  a  means  of  identification.  Accordingly  it  has 
been  held  that  a  contract  to  employ  a  broker  to  sell  real  estate 
will  not  be  declared  void  merely  because  of  a  defect,  uncer- 
tainty, or  ambiguity  in  the  description  of  the  property,  but 
that  such  defect  may  be  cured  though  not  created  by  such 
evidence.  {Proulx  v.  Sdcramento  Valley  Land  Co.,  19  Cal. 
App.  529,  [126  Pac.  509].)  It  is  only  where  the  question 
remains  a  matter  of  conjecture  what  property  is  intended  that 
instruments  affecting  land  will  be  held  void  for  uncertainty. 
While  it  is  usual  in  the  case  of  country  lands  to  describe  them 
with  reference  to  townships,  sections,  courses,  surveys,  monu- 
ments, and  also  by  reference  to  land  of  adjoining  owners, 
these  modes  are  not  exclusive.  It  often  happens  that  con- 
tracts of  this  character  are  entered  into  hastily  and  under 
such  circumstances  as  to  make  it  impractical  to  obtain  this 
specific  description  for  inclusion  in  the  contract.  To  reject 
the  description  here  involved  would  be  to  declare  that  only 
the  usual  method  here  indicated  might  be  followed.  Courts 
hold  that  contracts  of  this  character  must  specifically  or  with 
sufficient  certainty  describe  and  identify  the  land.  This,  we 
think,  has  been  done  in  the  present  instance.  The  state, 
county,  street,  and  road  are  given,  together  with  the  acreage 
and  a  specific  description  of  the  character  of  the  improve- 
ments contained  thereon.  If  for  convenience  a  more  exact 
location  was  desired  in  order  to  identify  the  property,  a  mere 
inquiry  as  to  whether  the  vendors  owned  the  exact  acreage  as 
located,  or  a  reference  to  the  public  county  records,  would 
have  afforded  the  information.  {Hines  v.  Copelamd,  23  Cal. 
App.  36,  [136  Pac.  728].) 

For  the  reasons  given  the  judgment  is  reversed  and  the 
trial  court  directed  to  render  judgment  in  favor  of  appel- 
lant  in  accordance  with  the  prayer  of  the  complaint. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 
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[CIt.  No.  2384.    Second  Appellate  Distriet.— October  10,  1917.] 

SALLIE  CONNELY,  Petitioner,  v.  SUPERIOR  COURT,  etc., 
et  al.,  Respondents. 

Justices'  Oouets — Jubisdiction — Claim  and  Delivery  Action — ^Value 
AND  Damages  Exceeding  Three  Hundred  Dollars. — ^Under  flec- 
tion 112  of  the  Oode  of  CiTil  Procedure,  surbdivision  3,  the  jus- 
tice'e  court  has  jurisdiction  of  an  action  for  the  recovery  of  per- 
■onal  property  of  the  alleged  value  of  $290,  although  the  additional 
sum  of  one  hundred  dollars  la  claimed  for  the  unlawful  detention 
of  the  property, 

APPLICATION  for  a  Writ  of  Review  originally  made  to 
the  District  Court  of  Appeal  for  the  Second  Appellate  Dis- 
trict to  annul  an  order  of  the  Superior  Court  dismissing  a 
Justice's  Court  appeal. 

The  facts  are  stated  in  the  opinion  of  the  court. 

George  P.  Cook,  for  Petitioner. 

Hugh  E.  Macbeth,  for  Respondents. 

JAMES,  J. — Petitioner  in  this  proceeding  sought  a  writ  of 
certiorari  to  review  an  order  made  in  the  superior  court, 
which  order  purported  to  accomplish  the  dismissal  of  an  action 
theretofore  brought  into  the  superior  court  by  appeal  from  the 
justice's  court.  The  writ  was  issued  and  return  duly  made. 
It  appears  that  the  petitioner  commenced  her  action  in  the 
justice's  court  in  September,  1916.  The  action  was  one  of 
claim  and  delivery,  and  it  was  alleged  that  the  value  of  the 
property  was  $29Q  and  that  the  plaintiff  had  been  damaged 
by  the  unlawful  detention  thereof  in  the  sum  of  one  hundred 
dollars.  The  relief  demanded  was  for  the  possession  of  the 
property,  or  in  case  possession  could  not  be  had,  then  for  its 
value  in  the  sum  stated,  together  with  the  amount  of  damages 
alleged.  Answer  was  filed  and  the  case  duly  set  for  trial 
in  the  justice's  court  and  notice  given  to  the  defendants. 
Defendants  failed  to  appear  at  the  trial,  and  after  hearing 
evidence  the  justice  entered  judgment  in  accordance  with  the 
prayer  of  the  complaint.  Defendants  thereupon  appealed  the 
case  to  the  superior  court,  where,  after  certain  proceedings, 
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the  court  made  the  following  order:  **In  this  cause  heretofore 
submitted  on  April  3,  1917,  it  is  ordered  that  the  action  be 
and  the  same  is  hereby  dismissed  for  want  of  jurisdiction/' 
It  is  this  order  that  petitioner  seeks  to  have  annulled.  The 
I  main  question  presented  is  as  to  whether  the  justice's  court 
had  jurisdiction  of  an  action  for  the  recovery  of  personal 
property  of  the  alleged  value  of  $290  where  the  additional 
sum  of  one  hundred  dollars  damages  was  claimed.  The  civil 
jurisdiction  of  the  justice's  court,  as  defined  in  section  112  of 
the  Code  of  Civil  Procedure,  includes:  "3.  In  actions  to  re- 
cover the  possession  of  personal  property,  if  the  value  of  such 
property  does  not  amount  to  three  hundred  dollars. '*  Coun- 
sel for  respondent  argues  that,  as  section  11,  article  VI,  of 
the  Constitution  of  this  state  provides  that  the  powers  of 
inferior  courts  ** shall  not  in  any  case,  trench  upon  the  juris- 
diction of  the  several  courts  of  record,"  section  112  of  the 
Code  of  Civil  Procedure  defining  the  jurisdiction  of  the  jus- 
tice's court  must  be  held  to  include  only  actions  in  which 
the  total  demand  does  not  amount  to  three  hundred  dollars. 
But  we  may  inquire,  if  the  justice's  court  did  not  have  juris- 
diction of  this  action,  what  court  didi  The  constitutional 
provision  defining  the  jurisdiction  of  superior  courts  (section 
5,  article  VI)  gives  jurisdiction  to  such  courts  where  per- 
sonal property  is  in  litigation,  where  **the  value  of  the  prop- 
erty in  controversy  amounts  to  three  hundred  dollars."  In 
an  action  of  claim  and  delivery  the  recovery  of  the  property 
itself  is  the  main  demand — damages  are  incidental.  In  the 
case  of  Astell  v.  PhUlippi,  55  Cal.  265,  our  supreme  court 
said  :''It  would  seem,  in  like  manner,  that  when  the  standard 
of  jurisdiction  is  *the  value  of  the  property/  the  recovery  of 
which  is  the  main  object  of  the  proceeding,  the  incidental 
damages  for  the  detention  are  not  limited."  Respondent 
argues  that  this  decision  was  rendered  under  a  different  state 
of  the  law ;  that  the  Constitution  of  1849  was  then  in  force, 
which  did  not  contain  provisions  similar  to  that  in  section 
11,  article  VI,  referred  to  above.  Aa  a  matter  of  fact,  the 
Constitution  of  1849  did  contain,  in  the  amendments  ratified 
in  1862,  the  same  provision  in  almost  the  identical  terms. 
The  case  of  AsteU  v.  PhUlippi  is  in  point.  But  even  though 
it  did  appear  that  the  demand  was  for  an  amount  in  excess 
of  the  jurisdiction  of  the  justice's  court,  still  where  the  appeal 
was  regularly  taken  and    the  case  was    brought    into    the 
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superior  court,  the  latter  court  had  jurisdiction  to  determine 
the  appeal  on  its  merits.  {De  Jamett  v.  Marquez,  132  Gal. 
702,  [64  Pae.  1090],  cited  in  Riverside  Heights  Water  Co. 
V.  Riverside  Trust  Co.,  148  Cal.  457,  [83  Pac.  1003].)  We 
do  not  mean  to  decide  that  a  party  properly  objecting  to  the 
jurisdiction  of  a  justice's  court  may  not  have  that  objection 
reviewed  and  passed  upon  on  appeal ;  but  the  record  here  dis- 
closes no  objection  as  having  been  made  in  either  court. 
Apparently,  judging  from  the  face  of  the  return,  the  action 
of  the  court  was  taken  of  its  own  motion.  However,  for  the 
reasons  stated,  we  are  satisfied  that  the  justice's  court  had 
jurisdiction  of  the  action  in  that  the  value  of  the  property 
involved  did  not  amount  to  three  hundred  dollars. 

The  order  of  the  superior  court  is  annulled,  petitioner  to 
have  her  costs. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  December  6,  1917,  and  the  following 
opinion  then  rendered  thereon: 

THE  COURT.— The  petition  for  a  hearing  in  this  court 
after  decision  by  the  district  court  of  appeal  of  the  second 
appellate  district  is  denied. 

As  we  read  the  opinion  of  the  district  court  of  appeal,  the 
conclusion  of  the  court  is  based  wholly  upon  the  proposition 
that  the  justice's  court  had  jurisdiction  of  the  action  in  that 
the  value  of  the  property  involved  did  not  amount  to  three 
hundred  dollars,  and  we  are  entirely  in  accord  with  what  is 
said  by  the  district  court  of  appeal  on  this  question. 

In  denying  the  hearing  we  are  not  to  be  understood  as  ex- 
pressing any  opinion  upon  the  other  question  discussed  in 
the  opinion. 
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[CSv.  No.  1900.    Second  Appellate  District.— October  11,  1917.] 

IMPERIAL  LAND  AND  STOCK  COMPANY  (a  Corporar 
tion),  Appellant,  v.  FEANK  F.  OSTEE,  Respondent. 

Cospo&ATioN  Law  —  Action  to  Collect  Assessment  —  Maturity  of 
Cause  op  Action. — ^Where  a  corporation  on  the  day  specified  for 
declaring  stock  delinquent  for  nonpayment  of  an  assessment  elects 
to  waive  further  proceedings  for  the  aale  of  the  stock  and  proceed 
•by  action  against  the  stockholder  to  recover  the  amount  of  the 
assessment,  it  la  not  required  to  -wait  until  the  day  fixed  for  the 
sale  of  the  delinquent  stock  to  commence  the  action,  since  the  debt 
bad  already  become  a  fixed  and  matured  charge  against  the  stock- 
holder. 

Id. — Collection  of  Delinquent  Assessment — Remedies. — On  the  day 
of  delinquency  in  the  payment  of  a  stock  assessment,  the  stock- 
holder owes  the  money  to  the  corporation,  which  has  two  remedies 
open  to  it,  ono  to  collect  the  debt  aa  a  debt  simply,  tbe  other  to 
resort  to  the  more  extraordinary  proceeding  of  selling  the  stock 
under  permission  of  the  statute  to  satisfy  the  debt. 

Id. — SaXiB  of  Stock — ^Time. — ^Where  a  corporation  on  the  day  of  delin- 
quency in  the  payment  of  a  stock  assessment  elects  to  subject 
the  stock  to  a  sale,  the  same  can  only  be  done  after  public  notice 
as  the  statute  requires,  and  no  right  of  sale  accrues  until  after 
due  advertisement  and  arrival  of  date  of  sale. 

Id. — Calls  fob  Subscbiption — ^Demand. — In  an  action  to  enforce  a 
call  for  unpaid  subscription  money,  where  the  complaint  contains  no 
allegation  of  any  specific  agreement  as  to  time  of  payment  of 
eallfl,  and  no  provision  of  the  by-laws  is  shown  affecting  the  matter, 
the  directors,  in  making  the  calls,  were  governed  by  section  331 
et  seq.  of  the  CSvil  Code,  and  where  followed,  no  further  demand 
was  necessary  before  suit. 

Id. — ^Equalization  of  Calls. — A  corporation  has  the  right  to  call 
against  the  stock  of  certain  stockholders  for  such  au  amount  of 
their  subscription  as  will  produce  enough  money  to  make  thfir 
payments  equal  to  the  payments  already  made  by  other  stock- 
holders. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    John  W.  Shenk,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

F.  A.  Leonard,  and  George  W.  Ilellyer,  for  Appellant. 

Alfred  H.  McAdoo,  Frank  C.  Sherrer,  and  Frank  F.  Oster, 
in  pro.  per,,  for  Respondent. 
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JAMES,  J. — This  is  an  action  to  recover  from  defendant 
the  principal  sum  of  one  thousand  six  hundred  dollars,  which 
in  the  complaint  it  was  alleged  was  owing  to  the  plaintiff 
corporation  by  reason  of  an  assessment  levied  or  call  made 
against  the  defendant  on  account  of  corporate  stock  owned 
by  him.  The  complaint  stated  the  necessary  facts  as  to  the 
subscription  for  the  capital  stock  having  been  completed;  it 
was  then  alleged  that  on  the  twelfth  day  of  October,  1909,  at 
defendant's  request,  plaintiff  issued  to  him  one  hundred 
shares  of  its  stock  of  the  par  value  of  one  hundred  dollars 
each,  on  account  of  which  purchase  there  was  then  paid  the 
sum  of  one  hundred  dollars.  It  was  then  alleged  that  at  the 
time  of  the  issuance  of  the  stock  it  was  understood  and  agreed 
between  plaintiff  and  defendant  that  the  defendant  would  pay 
all  calls  and  assessments  on  the  stock  to  the  extent  that  the 
par  value  thereof  remained  unpaid,  which  unpaid  amount 
was  alleged  to  be,  on  the  eighth  day  of  November,  1909,  the 
sum  of  nine  thousand  nine  hundred  dollars.  It  was  then 
alleged  that  between  the  eighth  day  of  November,  1909,  and 
the  ninth  day  of  December,  1914,  defendant  had,  in  response 
to  divers  calls  made  by  the  corporation,  paid  installments 
upon  the  balance  due  on  the  stock,  which  payments,  together 
with  the  initial  payment  made,  amounted  to  the  sum  of  $42.50 
per  share.  It  was  alleged  that  on  the  ninth  day  of  December, 
1914,  there  had  been  paid  on  all  other  stock  subscribed,  except 
that  issued  to  defendant  and  one  Adams  (the  latter  having 
paid  $38.50  per  share),  the  sum  of  $58.50  per  share.  It  was 
further  alleged  that  on  the  ninth  day  of  December,  1914, 
plaintiff  was  indebted  to  divers  creditors  in  sums  aggregating 
more  than  fifty  thousand  dollars,  and  was  without  means 
with  which  to  satisfy  the  claims  of  creditors,  or  to  pay  ex- 
penses or  to  conduct  its  business ;  that  on  the  said  ninth  day 
of  December,  at  a  regular  meeting  of  the  board  of  directors, 
a  resolution  was  unanimously  adopted  levying  an  assessment 
of  $16  per  share  upon  the  stock  held  by  the  defendant  and 
$20  per  share  upon  the  stock  held  by  Adams ;  that  in  the  reso- 
lution  it  was  specified  that  the  assessment  should  be  imme- 
diately payable  to  the  secretary,  and  that  the  thirteenth  day 
of  January,  1915,  was  the  day  fixed  by  the  resolution  upon 
which  the  assessment  should  become  delinquent,  and  that  in 
the  same  resolution  the  third  day  of  February,  1915,  was  fixed 
as  the  date  of  sale  of  any  stock  which  might  become  delinquent 
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thereunder;  that  the  secretary  of  the  plaintiff  was  by  said 
resolution  directed  to  give  notice  as  provided  by  law  of  such 
assessment  and  to  perform  all  other  proper  acts  and  things 
necessary  to  be  done.  Allegations  follow  showing  that  the 
proper  notice  of  assessment  was  published,  and  it  was  then 
alleged  that  on  the  thirteenth  day  of  January,  1915,  being 
the  day  upon  which  the  assessments  were  to  become  delin- 
quent, the  board  of  directors  adopted  a  resolution  whereby 
the  corporation  waived  further  proceedings  for  the  sale  of 
stock  and  elected  to  proceed  by  action  to  recover  the  amount 
of  the  assessment  so  levied.  This  suit  was  commenced  on 
January  18,  1915.  The  defendant  filed  a  demurrer,  which 
was  overruled,  and  later  made  his  answer  to  the  complaint. 
At  the  time  set  for  trial,  and  preliminarily  thereto,  defendant 
objected  to  any  evidence  being  offered  and  asked  that  the 
action  be  dismissed,  assigning  several  reasons  as  grounds  for 
the  motion.  The  trial  judge  sustained  the  objection  and  the 
action  was  dismissed,  and  this  appeal,  taken  by  the  plaintiff 
from  that  judgment,  followed.  In  the  judgment  the  court 
recites  the  grounds  upon  which  the  dismissal  was  ordered, 
which  are  as  follows: 

*'l.  That  said  action  as  shown  affirmatively  by  the  com- 
plaint was  prematurely  brought  in  that  the  complaint  was 
filed  on  January  18th,  1915,  while  the  notice  of  a'^sessment 
contained  in  the  complaint  recited  and  contained  the  state- 
ment that  defendant's  stock  would  be  sold  on  February  3rd, 
1915,  for  failure  to  pay  said  assessment,  and  that  under  the 
law  and  in  particular  under  Section  341  of  the  Civil  Code 
of  the  State  of  California,  defendant  had  the  right  to  pay  said 
assessment  at  any  time  before  February  3rd,  1915,  with  the 
only  additional  penalty  added  for  delaying  until  such  date, 
of  being  required  also  to  pay  the  actual  costs  of  advertising. 

'*2.  That  it  was  not  alleged  in  plaintiff's  complaint  that 
defendant  was  given  or  had  any  notice  of  the  election  by  the 
plaintiff  to  proceed  under  Section  349  of  the  Civil  Code  before 
the  filing  and  institution  of  this  action. 

**3.  That  it  was  not  alleged  in  plaintiff's  complaint  that 
any  demand  was  made  on  defendant  to  pay  the  assessment 
sued  upon,  after  plaintiff  had  elected  to  proceed  under  Sec- 
tion 349  of  the  Civil  Code. 

*'4.  That  the  assessment  sued  upon  was  void  under  the  pro- 
visions of  Section  332  of  the  Civil  Code. 
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''5.  That  the  assessment  sued  upon  was  void  because  upon 
the  face  of  the  complaint  said  assessment  afiSrmatively  ap- 
peared to  be  unequal  and  not  uniform  and  a  discrimination 
against  defendant. 

''6.  That  said  assessment  was  void  under  Section  333  of  the 
Civil  Code. 

"7,  That  the  election  by  plaintiff  to  proceed  under  Section 
349  was  illegal,  irregular  and  void  in  that  it  affirmatively 
appeared  that  plaintiff  was  not  treating  defendant  with 
equality  and  uniformity  in  that  as  to  defendant  there  pur- 
ported to  be  an  election  to  waive  further  proceedings  to  collect 
the  assessment  by  sale  of  the  stock  and  to  proceed  by  personal 
action,  while  as  to  the  other  stockholder  against  whom  assess- 
ment was  levied,  there  was  no  such  purported  or  attempted 
waiver  of  such  further  proceedings." 

The  complaint  of  the  plaintiff,  with  its  amendments,  to 
our  minds,  stated  a  good  cause  of  action.  The  action  was  not 
prematurdy  brought  because  brought  before  the  day  fixed 
for  the  sale  of  delinquent  stock.  The  regularity  of  the  pro- 
cedure up  to  and  including  the  resolution  declaring  an  election 
to  be  made  by  the  board  of  directors  to  waive  the  sale  of  stock, 
seems  not  to  be  questioned  by  respondent.  His  position  is, 
however,  that  while  the  board  of  directors  had  the  right, 
under  section  349  of  the  Civil  Code,  on  the  day  specified  for 
declaring  the  stock  delinquent,  to  waive  further  proceedings 
for  the  sale  of  the  stock,  the  right  of  action  to  collect  the 
debt  did  not  accrue  until  the  day  of  the  sale  had  arrived 
because,  he  argues,  up  to  that  time  he  might  have  paid  the 
assessment  and  charges  and  relieved  himself  of  the  debt.  The 
infirmity  of  this  position  is  that  the  debt  had  already  become 
a  fixed  and  matured  charge  against  the  stockholder.  On  the 
day  of  delinquency  the  stockholder  owed  the  money  to  the 
corporation.  It  had  two  remedies  open  to  it:  One  to  collect 
the  debt  as  a  debt  simply;  the  other  to  resort  to  the  more 
extraordinary  proceeding  of  selling  the  stock  under  permis- 
sion of  the  statute  to  satisfy  that  debt.  The  debt  being  a 
matured  charge,  under  the  law  it  was  the  duty  of  the  de- 
fendant to  pay  it,  and  it  was  the  privilege  of  the  corporation 
to  sue  for  it  if  it  was  not  paid.  If  the  corporation  proposed 
to  subject  the  stock  of  the  stockholder  to  a  sale — in  other 
words,  divest  him  of  his  ownership  in  it — ^that  could  only  be 
done  by  sale  after  public  notice  as  the  statute  requires.    No 
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right  to  sell  the  stock  could  accrue  until  the  sale  had  been 
duly  advertised  and  the  date  of  sale  had  arrived.  The  case 
of  San  Bernardino  I.  Co.  v.  Merrill,  108  Cal.  490,  [41  Pac. 
487],  is  cited  by  respondent.  That  case  goes  no  further  than 
to  hold  that  at  the  time  the  waiver  of  the  right  to  sell  stock 
is  made,  there  must  be  a  live  proceeding  pending,  which,  if 
pursued  to  its  end,  would  result  in  a  valid  sale  of  the  stock. 
In  other  words,  if  the  proceeding  looking  to  a  sale  of  the  stock 
is  invalid,  or  if  some  step  of  a  jurisdictional  nature  has  been 
neglected,  then  no  right  of  waiver  exists,  for  the  reason  that 
there  is  nothing  to  waive.  That  decision  does  not  hold  that 
suit  may  not  be  brought  in  a  proper  case  before  the  date  fixed 
for  the  sale  under  the  assessment. 

Up  to  this  point  we  have  referred  to  the  proceeding  as  one 
to  collect  an  assessment  against  the  stock  of  respondent. 
Actually  it  was  to  enforce  a  call  made  for  unpaid  subscription 
money.  The  allegations  of  the  complaint  were  ample  to  show 
the  contractual  obligation  on  the  part  of  respondent  to  pay 
the  par  value  of  the  stock.  Had  the  complaint  alleged  that 
the  contract  of  subscription  contained  an  agreement  of  re- 
spondent to  pay  for  his  stock  in  certain  installments  at  speci- 
fied times,  we  think  that  an  action  could  have  been  directly 
maintained  upon  the  promise.  Such  is  generally  the  tenor  of 
the  decisions  and  text-books.  (Cook  on  Corporations,  6th  ed., 
sec.  104  et  seq.)  However,  no  specific  agreement  was  here 
alleged  by  which  the  obligation  of  respondent  to  pay  calls 
upon  his  stock  was  fixed  bs  to  the  time  thereof  in  advance. 
Hence  his  liability  was  to  respond  upon  calls  duly  made  (San 
Joaquin  L.  &  W.  Co,  v.  Beecher,  101  Cal.  70,  [35  Pac.  349] ), 
and  as  no  provision  of  the  by-laws  of  the  corporation  is  shown 
which  might  afl?ect  that  matter,  the  directors  in  making  their 
calls  were  governed  by  the  procedure  outlined  in  the  statute, 
which  is  found  in  section  331  of  the  Civil  Code,  and  sections 
immediately  following  it.  (Cook  on  Corporations,  6th  ed., 
sec.  115;  Helliwell  on  Stock  and  Stockholders,  sec.  280.)  The 
form  prescribed  by  the  statute  was  strictly  followed.  Notice 
of  the  assessment  or  call  was  given  by  publication  and  by 
mailing  of  the  notice  to  respondent,  and  this  was  all  the  notice 
that  respondent  was  entitled  to  in  order  to  mature  the  debt 
and  fix  his  liability.  It  was  not  necessary  to  make  further 
demand  on  him  before  bringing  suit.  (See  text-book  of  Mr. 
Cook  mentioned  above,  at  section  120,  and  cases  cited.) 
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Some  complaint  is  made  that  because  all  of  the  stockholders 
were  not  subjected  to  the  call  made,  the  assessment  was  in- 
valid because  unequal.  It  will  be  remembered  that  the  call 
was  only  for  such  an  amount  against  the  stock  of  respondent 
and  Adams  as  would  produce  enough  money  to  make  their 
payments  equal  to  the  payments  already  made  by  other  stock- 
holders. This  the  corporation  undoubtedly  had  the  right  to 
do,  as  no  inequity  would  result.  It  has  been  held  that  assess- 
ments may  be  so  equalized.  {Brocktvay  v.  Oadsen  etc.  Co., 
102  Ala.  620,  [15  South.  431] ;  Cook  on  Corporations,  above 
cited,  sec.  114.) 

In  our  opinion  none  of  the  grounds  upon  which  the  dis- 
missal was  ordered  is  tenable. 

The  judgment  is  reversed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  November  3, 1917,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment  in 
the  district  court  of  appeal,  was  denied  by  the  supreme  court 
on  December  10, 1917. 


[Civ.  No.  2188.    First  Appellate  District.— October  11,  1017.] 

EDWARD  Q.  McVITTT,  Appellant,  v.  OBI  FLExNTGE, 

Respondent. 

LBA.SI — TJNLAWrUL  DETAmEB— CONSTRUCTION  OF  PROVISION   AS  TO  SaLE 

OF  Premises  During  Term. — A  provision  in  a  lease  of  farming 
lands  that  in  case  of  a  sale  before  the  expiration  of  the  lease  the 
lessee,  if  the  purchaser  wanted  immediate  possession,  should  be  paid 
for  all  summer-fallow  at  the  going  price  per  acre,  is  a  reservation 
for  the  benefit  of  the  lessor;  it  terminates  the  lease  and  gives  a  pur- 
chaser the  right  to  possession  immediately  upon  the  transfer,  without 
necessity  for  demand  or  for  payment,  unless  the  lessee  has  summer- 
fallowed  during  the  year  preceding  the  sale. 

APPEAL  from   a  judgment   of  the   Superior   Court   of 
Monterey  County.    J.  A.  Bardin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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C.  F.  Lacey,  for  Appellant. 

Chas.  R.  Nelson,  and  Alex.  Webster,  for  Respondent 

RICHAEDS,  J. — This  is  an  appeal  from  a  judgment  in  the 
defendant's  favor  after  motion  for  nonsuit  granted. 

The  action  was  for  unlawful  detainer.  The  defendant  was 
in  possession  of  the  premises  in  question  under  a  lease  for  the 
term  of  three  years  commencing  November  1,  1915,  at  an 
annual  cash  rental  of  $110,  payable  yearly  in  advance.  The 
plaintiff  is  the  successor  in  interest  of  one  Otto  L.  Harden,  the 
lessor  of  the  premises,  having  purchased  the  same  from  him, 
the  conveyance  thereof  being  delivered  to  said  plaintiff  on 
January  22,  1917.  The  lease  under  which  the  defendant 
claims  the  right  to  hold  possession  for  the  remainder  of  its 
term  contains  the  following  provision:  *'If  said  land  is  sold 
before  expiration  of  said  lease  the  party  of  the  second  part  to 
be  paid  for  all  summer-fallow  at  the  going  price  per  acre,  pro- 
viding purchaser  wants  possession  immediately."  The  formal 
demand  for  possession  on  the  part  of  plaintiff  as  grantee  of  the 
lessor  was  not  made  until  April  6,  1917,  and  was  then  refused 
by  the  lessee,  whereupon  this  action  was  begun. 

Upon  the  trial  it  appeared  by  the  pleadings  and  admissions 
of  the  parties  that  the  land  had  not  been  summer-fallowed  for 
the  previous  year.  The  sole  question  presented  to  the  court 
upon  the  motion  for  nonsuit  and  to  thijs  court  upon  appeal  is 
as  to  the  proper  construction  to  be  placed  upon  the  above- 
quoted  clause  in  the  defendant's  lease,  the  latter  contending 
that  the  demand  for  possession  on  the  part  of  the  purchaser 
not  having  been  made  immediately  upon  the  consummation  of 
his  purchase  of  the  leased  premises,  the  lessee  is  entitled  to 
hold  for  the  remainder  of  the  term.  The  interpretation  which 
we  place  upon  the  above-quoted  clause  does  not  lead  us  to 
sustain  this  view. 

The  clause  in  the  lease  in  question  was  intended  by  the  par- 
ties to  it  to  be  a  reservation  in  favor  of,  and  for  the  benefit  of, 
the  lessor  and  is  to  be  so  interpreted.  (Civ.  Code,  sec.  1069; 
Diepenhrock  v.  Luiz,  159  Cal.  716,  [Ann.  Cas.  1912C,  1084, 
L.  R.  A.  1915C,  234,  115  Pac.  743].)  Thus  interpreted  it  ex- 
pressed briefly  and  somewhat  vaguely,  it  is  true,  the  evident 
intent  of  the  parties  that  the  owner  of  the  premises  should 
have  the  right  to  transfer  to  his  grantee  the  right  to  the  pos- 
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session  thereof  upon  a  sale,  and  thereby  terminate  the  lease. 
The  only  limitation  upon  that  right  expressed  in  the  clause 
conferring  it  had  reference  not  to  the  time  when  the  lease 
should  be  terminated,  but  merely  to  the  terms  upon  which  the 
grantee  of  the  premises  might  exercise  his  right  to  receive 
possession.  If  the  land  had  been  summer-fallowed,  and  if  the 
purchaser  desired  to  obtain  the  benefit  arising  from  such  culti- 
vation in  the  way  of  resultant  crop,  he  must  have  offered  to 
pay  the  lessee  the  amount  expended  by  him  in  summer-fallow- 
ing  the  land,  in  order  to  obtain  possession  of  the  premises,  so 
as  to  receive  the  benefit  of  the  crop,  and  he  must  do  this 
immediately  upon  consummation  of  his  purchase.  But  in  the 
case  at  bar  there  had  been  no  summer-fallowing  of  the  land 
for  the  previous  year,  and  hence  there  was  no  sum  which  the 
purchaser  was  bound  to  tender  or  which  the  lessee  was  entitled 
to  receive  as  a  condition  of  surrendering  possession  of  the 
premises;  and  therefore  there  was  no  necessity  for  an  immedi- 
ate demand  and  payment  on  the  part  of  the  purchaser  in  order 
to  retain  his  right  to  such  possession.  The  fact  that  there 
happened  to  be  a  volunteer  crop  upon  the  land  is  a  false  quan- 
tity in  the  case,  for  the  reason  that  the  lease  contained  no 
reservation  of  any  right  in  the  lessee  by  which  he  was  to  be 
paid  for  such  crop,  or  was  to  have  any  right  to  possession  of 
the  premises  for  the  purpose  of  harvesting  the  same.  His 
lease  was  terminated  upon  the  transfer;  and  the  only  right 
retained  by  him  was  the  right  of  being  paid  for  the  cost  of 
summer-fallowing  the  land  in  case  he  had  made  such  outlay 
previous  to  the  sale.  In  such  event  only  was  he  entitled  to  an 
immediate  demand  for  possession  and  to  the  repayment  of  the 
amount  of  his  outlay.  Otherwise  the  purchaser  was  entitled 
to  the  possession  of  the  property  upon  his  proper  demand 
therefor  whenever  made.  Such  demand  was  made  on  April  6, 
1917,  and  in  respect  to  both  form  and  time  was  such  as  to  have 
entitled  the  plaintiff  to  possession  of  the  premises.  This  being 
so,  we  are  of  the  opinion  that  the  defendant's  motion  for  a  new 
trial  was  improperly  granted,  and  that  the  judgment  in  the 
defendant's  favor  based  thereon  must  be  reversed;  and  it  is 
so  ordered. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 
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A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  distri-ct  court  of  appeal,  was  denied  by 
the  supreme  court  on  December  10,  1917,  and  the  following 
opinion  then  rendered  thereon : 

THE  COURT.— The  petition  for  a  rehearing  is  denied.  It 
is  necessary  to  say,  however,  that  in  our  opinion  the  decision 
of  that  court  as  to  the  effect  of  the  reservation  in  the  lease 
is  not  exactly  correct.  A  sale  of  the  land  by  the  vendor  would 
not,  of  necessity,  terminate  the  lease.  The  purchaser  would, 
upon  such  sale,  have  the  option  to  terminate  the  lease,  pay  the 
cost  of  summer-fallowing  at  the  going  price,  if  any  had  been 
done,  and  take  possession  of  the  land,  or  of  allowing  the  ten- 
ant to  hold  possession  during  the  term  of  the  lease.  The 
phrase,  "providing  purchaser  wants  possession  immediately." 
does  not  mean  that  the  buyer  must  take  possession  forthwith 
after  his  purchase  or  not  at  all.  The  word  "immediately," 
when  it  refers  to  something  to  be  done  after  a  preceding  event, 
where  the  thing  to  be  done  involves  further  inquiry  or  the 
exercise  of  discretion  or  of  an  election,  does  not  mean  that  the 
thing  must  be  done  instantly  or  without  any  appreciable  lapse 
of  time  after  the  preceding  event.  In  such  cases  it  is  almost 
universally  construed  to  mean  that  the  succeeding  act  must  be 
done  within  a  reasonable  time  after  the  preceding  event. 
{First  Nat  Bamk  v.  Haug,  52  Iowa,  538,  [3  N.  W.  627] ; 
Cashan  v.  Northwestern  Nat.  Ins.  Co.,  5  Fed.  Cas.  270,  [5  Biss. 
476] ;  Fidelity  etc.  Co.  v.  Robertson,  136  Ala.  379,  412,  [34 
South.  933].)  The  question.  What  is  a  reasonable  timet 
would  depend  upon  the  circumstances  existing  at  the  time  of 
the  sale  and  following  presently  thereafter.  The  defendant 
in  his  answer  alleged  facts  which,  if  true,  would  show  that  the 
option  of  the  purchaser  to  take  possession  under  the  reserva- 
tion was  not  exercised  within  a  reasonable  time  after  his  pur- 
chase and  which  would  have  the  effect  of  a  waiver  on  his  part, 
or  create  an  estoppel  which  would  defeat  his  right  to  posses- 
sion at  the  time  this  action  was  begun.  But  he  did  not  avail 
himself  of  this  defense  but  saw  fit  to  rest  his  case  upon  a 
motion  for  a  nonsuit,  upon  the  theory  that  the  reservation  in 
the  lease  required  the  purchaser  to  exercise  his  right  to  take 
possession  without  any  delay  whatever,  and  that  by  his  delay 
in  doing  so  from  January  22d  to  April  6th.  of  the  same  year, 
the  purchaser  lost  his  right  to  take  passessiou.     Upon  a  new 
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trial  the  defendant  will  have  the  opportunity  of  proving,  as 
alleged  in  his  second  defense,  that  the  plaintiff,  shortly  before 
his  purchase,  notified  the  defendant  that  he  would  not  inter- 
fere with  the  defendant's  possession  until  November  1,  1917, 
and  that  relying  upon  said  notice,  defendant  proceeded  to 
cultivate  a  portion  of  the  premises  and  to  raise  a  crop  thereon, 
which  had  partly  matured  at  the  time  the  defendant  asserted 
his  right  to  possession  under  the  reservation.  With  this  modi- 
fication the  defendant  should  have  no  difficulty  in  preserving 
such  rights  as  he  may  have. 


far.  No.  2218.    rirst  Ai>pellate  Diatrict.— October  15,  1917.] 

EDWARD    0.    ALLEN,    Respondent,    v.    THOMAS    P. 
CHATFIELD,  Appellant. 

Contracts — ^Paeties — Oontraot  Taken  foe  Benefit  of  Another — 
Trust. — Ono  who  takes  a  eon  tract  in  his  own  name  for  tlie  benefit 
of  another  u  a  trustee  of  an  express  trust  and  may  sue  in  his  own 
name. 

Id. — Assignment  of  Contract  as  Seouritt. — An  assignment  of  such  a 
contract  as  security  for  repayment  of  monej  advanced  creates  a 
lien  only,  and  does  not  affect  the  right  to  sue. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Daniel  C.  Deasy,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Theodore  J.  Savage,  for  Appellant. 

JAndley  &  Eickhoflf,  for  Respondent. 

KERRIGAN,  J. — The  object  of  this  action  was  to  recover 
five  thousand  dollars  paid  by  the  plaintiff  to  the  defendant  on 
account  of  the  purchase  of  certain  real  property  according  to 
the  terms  of  a  written  contract. 

The  facts  of  the  case  and  the  controversy  arising  out  of  the 
transaction,  with  the  exception  of  the  points  raised  upon  this 
appeal,  were  fully  presented  to  the  supreme  court  in  a  former 
appeal  taken  herein  and  determined  by  that  court  in  a  very 

14  Oil.  App.— ^e 
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comprehensive  opinion  written  by  Mr.  Justice  Shaw  {Allen  v. 
Chat  field,  172  Cal.  60,  [156  Pac.  47]).  A  second  trial  being 
had,  the  defendant  for  the  first  time  raised  the  point  that 
plaintiff  was  not  the  real  party  in  interest,  and  therefore  not 
entitled  to  recover.  Upon  this  issue  the  trial  court,  ujwn  the 
evidence  introduced,  found  against  the  contention  of  the  de- 
fendant and  gave  judgment  in  favor  of  the  plaintiff  for  the 
amount  of  his  demand,  from  which  judgment  defendant  prose- 
cutes this  appeal. 

It  appears  from  the  evidence  without  conflict  that  plaintiff 
took  the  contract  here  involved  in  his  own  name  but  for  the 
benefit  of  another  person;  and  it  is  the  defendant's  contention 
that  such  other  person  is  the  real  party  in  interest  and  the 
one  entitled  to  sue  upon  the  contract  and  not  the  plaintiff. 

Having  taken  the  contract  in  his  name  for  the  benefit  of 
another,  plaintiff  became  a  trustee  of  an  express  trust,  and 
was  therefore  authorized  to  sue  in  his  name  alone.  The  Code 
of  Civil  Procedure,  section  369,  provides:  *'An  executor  or 
administrator,  or  trustee  of  an  express  trust,  or  a  person  ex- 
pressly authorized  by  statute,  may  sue  without  joining  with 
him  the  persons  for  whose  benefit  the  action  is  prosecuted.  A 
person  with  whom,  or  in  whose  name,  a  contract  is  made  for 
the  benefit  of  another,  is  a  trustee  of  an  express  trust,  within 
the  meaning  of  this  section."  The  reason  for  the  exception 
established  by  this  section  of  the  Code  of  Civil  Procedure 
readily  reaches  also  the  case  of  an  agent  contracting  in  his 
own  name  for  an  undisclosed  principal  or  group  of  principals. 

*'The  defendant  contracted  directly  with  plaintiff  as  a  prin- 
cipal, and  in  such  a  case  the  law  allows  the  agent  treated  as  a 
principal  to  sue  in  his  own  name  on  the  contract,  whether  the 
fact  of  agency  was  or  was  not  known  to  fhe  other  contracting 
party.  (1  Chitty  on  Pleadings,  8 ;  Pomeroy  on  Code  Remedies, 
sees.  141,  177;  Mechem  on  Agency,  sec.  755;  PJvUlips  v.  Hen- 
Shaw,  5  Cal.  509;  Du  Bois  v.  Perkins,  21  Or.  189,  [27  Pac. 
1044].)"  (Tustin  Fruit  Assn.  v.  Earl  Fruit  Co.,  6  CaL 
Unrep.  37,  [53  Pac.  693].) 

"In  code  pleading  since  the  year  1848  the  trustee  of  an  ex- 
press trust  has  stood  in  all  the  codes  as  one  of  the  few  excep- 
tions to  the  rule  that  a  civil  action  must  be  brought  in  the 
name  of  the  real  party  in  interest."  (30  Cyc.  85.  See,  also, 
Martin  v.  Mask,  158  N.  C.  436,  41  L.  R.  A.  (N.  S.)  641,  and 
notes,  [74S.  E.  343].) 
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**It  [the  exception]  is  intended  manifestly  to  embrace  not 
only  formal  trusts  declared  by  deed,  inter  partes,  but  all  cases 
in  which  a  person,  acting  in  behalf  of  a  third  party,  enters 
into  a  written  express  contract  with  another,  either  in  his 
individual  name  without  description,  or  in  his  own  name  ex- 
pressly in  trust  for  or  on  behalf  of  or  for  the  benefit  of  an- 
other, by  whatever  form  of  expression  such  trust  may  be 
declared.  It  includes  not  only  a  person  with  whom  but  one 
in  whose  name  a  contract  is  made  for  the  benefit  of  another." 
(Considerant  v.  Brisbane,  22  N.  Y.  389.) 

Section  369  of  the  Code  of  Civil  Procedure  of  California 
corresponds  with  legislation  to  the  same  effect  found  in  other 
states.  Under  such  provisions  it  has  been  held  that  the  person 
in  whose  name  the  contract  was  made  might  sue  to  enforce  his 
causes  of  action  from  it  arising  because,  while  he  is  not  tech- 
nically what  would  at  common  law  have  been  called  **a  trustee 
of  an  express  trust,"  yet  the  statutes  referred  to  expressly  pro- 
vide that  this  term  should  include  "a  person  with  whom  or  in 
whose  name  a  contract  is  made  for  the  benefit  of  another." 
{Cremer  v.  Wimmer,  40  Minn.  511,  [42  N.  W.  467].) 

"It  is  further  argued  for  the  appellant  that  plaintiff  is  not 
the  real  party  in  interest,  and  no  facts  are  stated  in  the  com- 
plaint showing  him  to  be  the  trustee  of  an  express  trust,  and 
therefore  his  action  cannot  be  maintained.  We  think  the  com- 
plaint suflBcient  and  the  action  properly  brought.  A  trustee 
of  an  express  trust  is  a  person  with  whom  or  in  whose  name  a 
contract  is  made  for  the  benefit  of  another,  and  he  is  author- 
ized to  sue  without  joining  with  him  the  persons  for  whose 
benefit  the  action  is  prosecuted.  (Code  Civ.  Proc,  sec.  369.) " 
(Walker  v.  McCusker,  71  Cal.  594,  598,  [12  Pac.  723,  725].) 

The  real  beneficiary  of  the  contract  might  in  due  time  and  in 
his  own  name  have  proceeded  to  secure  its  benefits,  but  the 
rights  of  the  trustee  in  this  respect  remained  unaffected — 
being  the  trustee  of  an  express  trust  he  could  also,  by  virtue 
of  the  provisions  of  section  369  of  the  Code  of  Civil  Procedure, 
have  maintained  a  like  suit.  {HorsesJioe  Pier,  etc.  v.  Sibley, 
157  Cal.  442,  [108  Pac.  308].) 

**  As  the  plaintiff  held  the  legal  title,  it  did  not  concern  the 
defendant  whether  he  held  it  in  trust  for  Mrs.  Townsend  or 
not.  So  far  as  concerned  the  defendant  he  was  the  real  party 
in  interest  and   might  sue  in  his  own  name.     (Walker  v. 
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McCusker,  71  Cal.  594,  [12  Pac.  723].)''  (Anson  v.  Tovmr 
send,  73  Cal.  415,  [15  Pac.  49].) 

It  is  true,  as  claimed  by  defendant,  that  prior  to  the  com- 
mencement of  this  action  plaintiff  had  assigned  this  contract 
to  one  E.  P.  Vandercook ;  but  it  also  appears  that  the  assign- 
ment was  made  for  the  purpose  of  securing  repayment  to 
Vandercook  of  the  sum  of  one  thousand  dollars  advanced  by 
him  to  be  used,  and  which  was  used,  in  making  a  payment  to 
defendant  on  account  of  said  contract.  The  transaction  then, 
while  it  conferred  upon  Vandercook  a  lien,  did  not  vest  in  him 
the  absolute  ownership  of  the  contract,  but  the  plaintiff  re- 
tained sufficient  interest  therein  to  authorize  him  to  sue  upon 
it.  **  Every  transfer  of  an  interest  in  property,  other  than  in 
trust,  made  only  as  a  security  for  the  performance  of  another 
act,  is  to  be  deemed  a  mortgage,  except  when  in  the  case  of 
personal  property  it  is  accompanied  by  actual  change  of  pos- 
session, in  which  case  it  is  to  be  deemed  a  pledge."  (Civ. 
Code,  sec.  2924.)  It  was  competent  for  the  plaintiff  to  show 
that  the  so-called  assignment  was  intended  to  be  only  a  pledge 
to  secure  payment  of  the  thousand  dollars  advanced  by  Mr. 
Vandercook.  ''The  fact  that  a  transfer  was  made  subject  to 
defeasance  on  a  condition,  may,  for  the  purpose  of  showing 
such  transfer  to  be  a  mortgage,  be  proved  (except  as  against 
a  subsequent  purchaser  or  encumbrancer  for  value  and  without 
notice),  though  the  fact  does  not  appear  by  the  terms  of  the 
instrument."     (Civ.  Code,  sec.  2925.) 

"Notwithstanding  an  agreement  to  the  contrary,  a  lien,  or  a 
contract  for  a  lien,  transfers  no  title  to  the  property  subject  to 
the  lien."  (Civ.  Code,  see.  2888.)  Construing  this  section, 
it  was  held  that  under  the  provisions  of  the  Civil  Code  even  a 
mortgagor  giving  a  chattel  mortgage  is  not  thereby  divested 
of  his  title  to  the  property,  but  still  remains  its  owner,  while 
the  mortgagee  has  only  a  lien  thereon,  citing  Civil  Code,  sec- 
tion 2888,  Bank  of  Vkiah  v.  Moore,  106  Cal.  673,  [39  Pac, 
1071] .  (Shoobert  v.  De  Motta,  112  Cal.  218,  219,  [53  Am.  St 
Rep.  207,  44  Pac.  487].) 

The  judgment  is  affirmed. 

Lena  on,  P.  J.,  and  Richards,  J.,  concurred. 
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[Ciy.  No.  1716.    Third  AppeDate  District.— October  15,  1917.] 

WINFIELD   B.   NASON   et   al.,   Appellants,   v.    HENBT 
PELDHUSEN  et  al.,  Respondents. 

Appsal — Review  of  Oboeb — Becobd. — ^An  appellate  court  in  reviewing 
an  order  is  required  to  confine  itself  in  the  consideration  thereof 
to  the  evidence,  papers,  documents,  etc.,  constituting  the  record 
upon  which  the  order  is  predicated;  and  such  evidence,  papers,  and 
documents,  to  be  properly  before  the  appellate  court  for  considera- 
tion in  connection  with  the  review  of  such  order,  must  be  authenti- 
cated in  the  manner  prescribed  either  by  the  rule  laid  down  by 
the  supreme  court  or  by  law. 

Id. — Okdeb  Changing  Place  or  Tbial— Affidavit  Filed  on  Day  of 
Hearing  not  Beviewable. — On  an  appeal  from  an  order  changing 
the  place  of  trial  of  an  action,  an  affidavit  filed  on  the  day  set  for 
oral  argument  of  the  appeal,  stating  that  since  the  making  of  the 
order  the  principal  place  of  business  of  the  defendant  corporation 
had  been  changed  to  another  county,  cannot  be  considered,  for  the 
reason  that  the  same  is  not  authenticated  as  a  part  of  the  record 
as  required  by  rule  29  of  the  supreme  court. 

Id. — Removal  Subsequent  to  Ordeb  Changing  Place  of  Trial — Juris- 
diction NOT  Defeated. — The  jurisdiction  of  an  action  by  the  court 
of  the  county  to  which  the  cause  had  been  removed  cannot  be  de- 
feated by  the  removal  of  one  or  even  all  the  defendants  from  the 
latter  county  subsequently  to  the  making  of  such  order. 

Id. — Action  fob  Cancellation  of  Oontbact— -Place  of  Trial. — An  ac- 
tion, the  gist  of  which  under  the  averments  of  the  complaint  is  an 
alleged  fraud  by  which  the  defendants  induced  the  plaintiff  to  enter 
into  a  contract  for  the  purchase  of  corporate  stock,  and  the  object 
of  which  is  to  secure  a  rescission  of  the  contract,  obtain  an  accouut- 
ing,  and  an  injunction,  is  a  personal  action  which  the  defendants  are 
entitled  to  have  tried  in  the  county  in  which  they  reside,  notwith- 
standing it  also  appears  from  the  complaint  that  a  deed  of  trust 
on  real  property  was  given  as  a  part  of  the  fraudulent  transaction. 

Id. — JoiNDEB  OF  Local  and  Pebsonal  Actions — Hioht  of  Defendant. 
Where  a  local  action  is  joined  with  a  personal  or  transitory  action, 
the  defendants  are  entitled  to  have  it  tried  in  the  county  in  ^hich 
they  reside. 

APPEAL  from  an  order  of  the  Superior  Court  of  San 
Joaquin  County  changing  place  of  trial.  C.  W.  Norton, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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L.  T.  Hatfidd,  for  AppellantB.  ^ 

Dunn  &  Brand,  Eleinsorge  &  Tattle,  and  Elliott  &  Atkinson, 
for  Bespondenta. 

HART,  J. — ^Plaintiffs  appeal  from  an  order  of  the  superior 
court  of  San  Joaquin  County,  in  which  court  the  action  was 
commenced,  changing  the  place  of  trial  to  the  county  of 
Sacramento. 

It  is  the  contention  of  appellants  that  **the  purpose  of  the 
action  is  to  bring  about  the  rescission  of  a  contract  and  secure 
the  cancellation  of  a  note  and  deed  of  trust  given  by  plain- 
tiffs, appellants,  to  Henry  Feldhusen  and  A.  ^M.  Mull  as  trus- 
tees for  California  Guaranty  Life  and  Accident  Insurance 
Company.  The  real  estate  involved  is  situated  in  the  county 
of  San  Joaquin.  Appellants  have  at  all  times  resided  in  the 
county  of  San  Joaquin,  and  the  contract  was  entered  into 
there. 

The  position  of  respondents  is  that  "the  gist  of  the  action  is 
fraud.  Such  an  action  is  a  personal  or  transitory  action  and 
the  defendants  are  entitled  to  have  it  tried  in  the  county  in 
which  they  or  some  of  them  reside." 

In  addition  to  the  defendants  above  named,  twenty  indi- 
viduals, who  at  different  times  had  been  directors  of  the  de- 
fendant corporation,  the  Insurance  Company,  were  joined  as 
defendants.  None  of  the  individual  defendants  resided  in  the 
county  of  San  Joaquin  and  the  greater  portion  of  them  resided 
in  Sacramento  County.  The  defendants,  the  Insurance  Com- 
pany and  Sacramento  Bank,  were  corporations  whose  prin- 
cipal place  of  business  was  in  the  county  of  Sacramento. 

It  is  alleged  in  the  complaint,  which  was  filed  in  April,  1915, 
that,  in  the  month  of  February,  1913,  and  prior  thereto,  plain- 
tiff, Winfield  R.  Nason,  was  the  owner  of  109  acres  of  land  in 
San  Joaquin  County,  against  which  there  was  outstanding  a 
deed  of  trust  to  secure  the  payment  of  an  indebtedness  of  five 
thousand  three  hundred  dollars,  owed  by  him  to  the  San 
Joaquin  Valley  Bank;  that,  in  the  months  of  February  and 
March,  1913,  Perry  Qum  and  E.  E.  Shook,  acting  as  agents 
of  the  Insurance  Company,  visited  the  farm  of  plaintiffs, 
**and,  for  the  purpose  of  inducing  plaintiff,  Winfield  R.  Nason, 
to  subscribe  to  stock  therein,  represented  to  him  that  the  cor- 
poration had  a  capital  stock  of  three  hundred  and  fifty  thou- 
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sand  dollars,  substantially  all  of  which  had  been  subscribed 
for,'*  the  par  value  of  the  shares  of  said  stock  being  one  dollar, 
but  that  the  intrinsic  value  thereof  was  $2.50  per  share ;  that 
within  a  few  days  the  corporation  would  apply  for  a  license 
to  begin  business  as  an  insurance  company ;  that  the  condition 
of  sales  and  subscription  was  such  as  to  justify  the  statement 
that  all  of  the  capital  stock  would  be  sold  within  sixty  days. 
It  is  then  alleged  that  said  agents  assured  said  plaintiff  "that 
if  he  would  subscribe  for  one  thousand  shares  of  said  capital 
stock  at  $2.50  per  share,  the  dividends  on  such  stock  would 
amount  to  enough  to  pay  off  his  indebtedness  to  the  San 
Joaquin  Valley  Bank  within  five  years  .  .  .  and  that  if  plain- 
tiff  would  make  such  subscription  for  one  thousand  shares  of 
stock  as  aforesaid,  the  Insurance  Company  would  loan  him  a 
sufficient  amount  of  money  to  pay  off  said  indebtedness  to  the 
San  Joaquin  Valley  Bank,  and  pay  for  said  one  thousand 
shares  of  stock  and  take  a  deed  of  trust  upon  the  property  in 
the  sum  of  seven  thousand  five  hundred  dollars.*'  It  is  fur- 
ther alleged  that  said  agents  made  statements  to  the  effect 
that  certain  of  the  defendants  were  directors  of  the  Insurance 
Company  and  that  each  of  them  was  a  stockholder  to  the  ex- 
tent of  ten  thousand  dollars;  that  said  plaintiff,  in  March, 
1913,  subscribed  for  one  thousand  shares  of  the  stock  of  said 
Insurance  Company  at  the  price  of  $2.50  per  share;  that 
the  company  loaned  him  seven  thousand  five  hundred  dollars, 
of  which  sum  five  thousand  three  hundred  dollars  was  paid  to 
said  San  Joaquin  Valley  Bank,  the  balance  being  applied  to 
the  purchase  price  of  said  stock,  the  loan  being  represented 
by  a  promissory  note,  the  payment  of  which  was  secured  by  a 
deed  of  trust  in  which  defendants  Peldhusen  and  Mull  were 
named  as  trustees.  Plaintiff  paid  interest  on  said  loan  to  and 
including  the  first  day  of  April,  1914.  It  is  alleged  that  said 
statements  of  Gum  and  Shook  relative  to  the  status  of  the 
Insurance  Company,  the  amount  of  subscriptions,  etc.,  were 
false;  that  if  it  had  not  been  for  such  representations  said 
plaintiff,  Winfield  B.  Nason,  would  not  have  subscribed  for 
said  stock. 

The  complaint  then  sets  forth  that,  in  October,  1914,  plain- 
tiffs learned  that  the  directors  of  the  Insurance  Company  had 
determined  to  abandon  all  attempts  to  engage  in  business  and 
to  go  into  liquidation,  and  that  an  arrangement  had  been 
made  with  defendant,  Sacramento  Bank,  by  which  all  assets 
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of  the  Insurance  Company  were  delivered  to  said  bank ;  that 
the  deed  of  trust  referred  to  was  assigned  to  said  bank  in 
December,  1914.  Further  allegations  of  fraud  are  contained 
in  the  complaint,  and  it  is  therein  stated  that  plaintiflfa  are 
unable  to  ascertain  the  true  state  of  affairs  with  respect  to  the 
money  and  other  assets  of  the  Insurance  Company  and  that  no 
accounting  has  been  made  by  its  officers  that  is  available  to 
plaintiffs.  It  is  then  alleged  ''that  unless  restrained  and  en- 
joined from  so  doing,  Sacramento  Bank  will  proceed  to  cause 
the  trustees  under  the  deed  of  trust  of  plaintiffs  to  sell  the 
property  of  plaintiffs  described  in  said  deed  of  trust  for  the 
purpose  of  discharging  the  indebtedness  represented  therein 
.  .  .  and  that  said  property  will  be  sold  and  disposed  of." 

The  prayer  of  the  complaint  is  that  defendants  be  enjoined 
from  disbursing  any  of  the  funds  of  the  Insurance  Company ; 
that  Sacramento  Bank,  J.  M.  Henderson,  Jr.,  A.  M.  Mull,  and 
Henry  Feldhusen  be  enjoined  from  taking  any  action  for  the 
purpose  of  selling  the  property  of  plaintiffs  under  said  trust 
deed ;  that  said  last-named  defendants  be  required  to  reconvey 
to  plaintiffs  said  property  "absolved  from  the  payment  of  any 
portion  of  said  note  in  excess  of  five  thousand  three  hundred 
dollars" ;  that  defendants  be  restrained  from  taking  any  action 
tending  to  the  distribution  of  the  assets  of  the  Insurance  Com- 
pany, or  that  plaintiff  receive  back  from  the  Insurance  Com- 
pany said  sum  of  two  thousand  two  hundred  dollars  with 
interest ;  that  an  accounting  be  rendered  by  the  officers  of  the 
Insurance  Company,  that  a  receiver  be  appointed  to  take 
charge  of  the  company's  assets,  and  for  general  relief. 

The  court  issued  an  order  directing  defendants  to  show 
cause,  on  May  3, 1915,  why  a  temporary  injunction  should  not 
issue  as  prayed  for.  On  April  27,  1915,  the  following  papers 
were  filed  by  defendants:  1.  Demurrer  to  the  complaint; 
2.  Demand  for  change  of  place  of  trial ;  3.  Affidavit  of  merits ; 
4.  Notice  of  motion  for  change  of  place  of  trial ;  5.  Notice  of 
motion  to  strike  out  portions  of  the  complaint.  The  order 
changing  the  place  of  trial  was  entered  on  June  7, 1915. 

On  October  2,  1917,  the  day  upon  which  this  action  was  set 
for  oral  argument  in  this  court,  counsel  for  appellants  filed 
what  is  termed:  "Memorandum  of  Suggestion  of  Change  of 
Principal  Place  of  Business  of  California  Guaranty  Life  and 
Accident  Insurance  Company,"  in  which  it  is  stated  that,  since 
December  20, 1916,  the  principal  place  of  business  of  said  cor- 
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poration  has  been  in  the  county  of  Alameda.  Attached  thereto 
is  an  affidavit  setting  forth  the  fact  of  said  change  of  place  of 
business. 

1.  The  document  last  mentioned,  even  if  the  fact  of  the 
change  of  the  principal  place  of  business  of  the  corporation 
defendant  since  the  commencement  of  this  action  and  the 
making  of  the  order  changing  the  place  of  trial  could  in  any 
event  properly  exert  any  influence  in  the  determination  of  the 
ultimate  legal  issue  submitted  by  this  appeal,  cannot  be  con- 
sidered by  this  court,  for  the  reason  that  the  memorandum  and 
the  affidavit  therein  contained  are  not  authenticated  as  a  part 
of  the  record  in  the  case,  as  required  by  rule  29  of  the  supreme 
court  [119  Pac.  xiv].  {Melde  v.  Reynolds,  120  Cal.  237,  [52 
Pac.  491] ;  Herrlich  v,  McDonald,  80  Cal.  472,  [22  Pac.  299] ; 
Von  OlaJin  v.  Brennan,  81  Cal.  261,  [22  Pac.  596] ;  Spreckels  v. 
Spreckels,  114  Cal.  60,  [45  Pac.  1022] ;  Skinner  v.  Horn,  144 
Cal.  279,  [77  Pac.  904] ;  Manuel  v.  Flynn,  5  Cal,  App.  319, 
328,  [90  Pac.  463].) 

2.  Section  392  of  the  Code  of  Civil  Procedure  provides  that 
actions  for  the  recovery  of  real  property,  or  of  an  estate  or 
interest  therein,  or  for  the  determination,  in  any  form,  of  such 
right  or  interest,  and  for  injuries  to  real  property,  must  be 
tried  in  the  county  in  which  the  subject  of  the  action,  or  some 
part  thereof,  is  situated,  subject  to  the  power  of  the  court  to 
change  the  place  of  trial,  *'as  provided  in  this  code." 

Section  393  of  said  code  provides  that  other  specifically  des- 
ignated actions  shall  be  tried  in  the  county  in  which  the  cause, 
or  some  part  thereof,  arose,  subject  to  the  like  power  of  the 
court  to  change  the  place  of  trial. 

Section  394,  among  other  things,  provides  that  an  action  or 
a  proceeding  against  a  county  or  city,  or  a  city  and  county, 
may  be  commenced  and  tried  in  such  county,  or  city  and 
county,  unless  such  action  or  proceeding  is  brought  by  a 
county,  or  city  and  county,  in  which  case  it  may  be  tried  in 
any  county,  or  city  and  county,  not  a  party  thereto. 

Section  395  reads,  in  part,  as  follows:  "In  all  other  cases, 
the  action  must  be  tried  in  the  county  in  which  the  defendants, 
or  some  of  them,  reside  at  the  commencement  of  the  action, 
or  if  it  be  an  action  for  injury  to  person,  or  property,  or  for 
death  from  wrongful  act,  or  negligence,  in  the  county  where 
the  injury  occurs,  or  the  injury  causing  death  occurs,  or  in 
the  county  in  which  the  defendants,  or  some  of  them,  reside 
at  the  comnienocmont  of  the  action." 
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The  learned  counsel  for  the  appellants  contends  and  in  his 
brief  declares:  **If  it  is  not  a  case  in  which  parties  are  author- 
ized to  repudiate  the  transaction  on  the  ^ound  of  fraud  and 
failure  of  consideration,  then  of  course  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  but  if  it  does  state 
facts  sufficient  to  constitute  a  cause  of  action,  then,  in  the  opin- 
ion of  counsel  for  appellants,  the  action  should  be  tried  in  the 
county  of  San  Joaquin,  for  the  reason  that  the  whole  basis  of 
the  action  is  to  relieve  real  estate  situated  in  San  Joaquin 
County  from  a  lien  that  was  procured  through  fraud,  and  is 
a  direct  proceeding  to  eliminate  that  lien.  If  it  is  a  proper 
case  for  the  cancellation  of  a  lien  procured  by  fraud,  we  feel 
justified  in  asking  this  court  to  reverse  the  order  changing  the 
place  of  trial  to  the  end  that  it  may  be  tried  in  the  county  in 
which  the  real  estate  is  located,  and  where  the  fraud  was 
perpetrated." 

It  is  very  clear  to  our  minds  that  the  learned  counsel  thus 
falls  into  error  as  to  the  theory  or  main  object  of  the  action 
as  made  by  his  pleading.  It  is  quite  obvious  that  the  main 
object  of  the  action,  under  the  averments  of  the  complaint,  is 
not  to  remove  a  lien  procured  by  alleged  fraud  upon  the  real 
estate  referred  to.  The  gist  of  the  action,  as  it  is  stated  in 
the  complaint,  lies  in  the  alleged  fraud  by  which  the  defend- 
ants induced  the  plaintiff  to  enter  into  the  contract  for  the 
purchase  of  a  certain  number  of  shares  of  the  corporation's 
stock,  and  its  object  is  to  secure  a  rescission  of  that  contract. 
If  this  be  not  true,  then  the  complaint  states  no  cause  of  action 
at  all.  It  is  true  that  it  is  alleged  that  the  trust  deed  to  the 
land  referred  to  was  procured  by  fraud  and  as  a  part  of  the 
alleged  fraudulent  transaction,  but  the  effect  of  the  allega- 
tions in  that  particular  can  go  no  further  than  to  disclose  one 
of  the  incidental  results  flowing  from  the  alleged  fraudulently 
procured  contract  for  the  sale  and  purchase  of  the  stock.  The 
complaint,  as  suggested,  states  no  cause  of  action  for  a  rescis- 
sion of  the  deed  of  trust,  but,  to  the  contrary,  itself  discloses 
by  its  averments  that  a  rescission  or  cancellation  of  that 
instrument  cannot  be  had;  for,  conceding  that  the  contract 
for  the  sale  and  purchase  of  the  stock  was  procured  and 
brought  about  through  fraud,  the  complaint  shows  that  the 
plaintiffs  are  indebted  to  the  corporation  in  the  sum  of  five 
thousand  three  hundred  dollars,  secured  by  the  trust  deed 
mentioned  in  the  complaint,  and  that  said  sum  was  loaned  by 
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the  corporation  to  the  plaintiffs  to  enable  them  to  lift  a  mort- 
gage upon  the  land  held  by  the  San  Joaquin  Valley  Bank  as 
security  for  a  loan  in  a  like  sum,  that  they  did  so  extinguish 
their  obligation  and  mortgage  to  the  bank  with  the  money  so 
obtained,  and  that  the  corporation  has  not  been  repaid  that 
money.  Whatever  might  have  been  the  character  of  the  gen- 
eral transaction  between  the  corporation  and  the  plaintiff  re- 
sulting in  the  execution  of  the  trust  deed — even  if  character- 
ized to  some  extent  by  fraud  on  the  part  of  the  corporation — 
no  court  would  be  authorized  to  cancel  the  deed  so  long  as  the 
debt,  to  secure  the  payment  of  which  said  deed  was  given, 
remained  unpaid,  there  being  no  allegation  or  claim  that  the 
debt  thus  secured  is  not  an  honest  and  just  one. 

As  before  stated,  the  only  question  which  may  be  adjudi- 
cated herein,  under  the  averments  of  the  complaint,  is  whether, 
because  the  sale  to  the  plaintiffs  of  the  stock  in  the  corpora- 
tion was  consummated  through  the  misrepresentation  and 
fraud  of  the  latter  or  its  agents,  the  plaintiffs  are  entitled  to 
have  said  contract  set  aside  and  thus  be  entitled  to  a  cancella- 
tion of  their  indebtedness  to  the  corporation  in  the  sum  paid 
by  them  for  the  stock.  And,  assuming  that  the  plaintiffs  are 
entitled,  under  the  averments  of  their  complaint,  or  in  this 
action,  to  an  accounting  to  determine  the  amount  due  on  the 
indebtedness  secured  by  the  trust  deed,  still  the  action  is  no 
less  one  in  personam.  An  action  for  an  accounting  is  an  equi- 
table proceeding  and  is  a  personal  action ;  so  is  an  action  for 
an  injunction,  and  in  this  case,  the  averments  and  prayer  for 
both  an  accounting  and  an  injunction  restraining  the  trustees 
from  selling  the  property  under  the  trust  deed  involve  relief 
merely  incidental  to  the  principal  object  of  the  action,  viz., 
to  declare  the  sale  of  the  stock  void  and  set  it  aside  on  the 
ground  that  it  was  brought  about  by  the  fraud  of  the  vendor. 

But,  even  if  it  were  necessary  to  concede  that  the  object  of 
the  action  was  partly  to  recover  real  property  or  for  the  deter- 
mination of  a  right  or  interest  therein,  the  right  of  the  defend- 
ants herein  to  have  the  action  tried  in  the  county  of  their 
residence  cannot,  under  the  averments  of  the  complaint,  be 
gainsaid ;  for,  as  a  general  rule,  where  a  local  action  is  joined 
with  a  personal  or  transitory  action,  the  defendant  is  entitled 
to  have  it  tried  in  the  county  in  which  he  resides.  {Le  Breton 
V.  Superior  Court,  66  Cal.  27,  29,  [4  Pac.  777]  ;  Smith  v. 
Smith,  88  Cal.  572,  [26  Pac.  356].)     In  the  latter  case,  the 
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court  says:  **When,  however,  the  subject  matter  of  the  action 
is  local,  and  the  judgment  which  is  sought  is  to  operate  directly 
upon  the  subject  matter,  it  is  provided  that  the  action  shall  be 
tried  in  the  county  where  the  subject  matter  of  the  action  is 
situated.  The  plaintiff  cannot,  by  writing  in  his  complaint 
matters  which  form  the  subject  of  a  personal  action  with  mat- 
ters which  form  the  subject  of  a  local  action,  compel  the  de- 
fendant to  have  both  those  matters  tried  in  a  county  other 
than  that  in  which  he  resides.  It  is  only  when  real  estate 
alone  is  the  subject  matter  of  the  action  that  the  provisions 
of  section  392  can  be  invoked  against  a  defendant  who  resides 
in  a  county  different  from  that  in  which  the  land  is  situated. 
If,  in  his  complaint,  the  plaintiff  join  with  such  a  cause  of 
action  another  which  is  not  embraced  in  its  provisions,  or  if  he 
also  seeks  a  remedy  against  the  defendant  upon  matters  which 
are  not  embraced  within  the  provisions  of  this  section,  his 
action  becomes  one  of  those  *  other  cases'  provided  for  in  sec- 
tion 395,  which  the  defendant  is  entitled  to  have  tried  in  the 
county  of  his  residence." 

As  we  have  shown,  and  as  is  clearly  so  upon  the  facts  as 
pleaded  in  the  complaint,  the  judgment  herein  sought  cannot 
operate  upon  the  land  which  is  the  subject  of  the  deed  of  trust, 
nor  even  upon  the  deed  of  trust  itself.  No  decree  affecting 
either  would  come  within  the  scope  of  the  action  as  made  by 
the  complaint. 

Our  conclusion  is  that  the  action  is  purely  transitory  and 
that,  since  at  the  time  of  the  commencement  of  the  action  the 
defendants  resided  in  Sacramento  County,  the  principal  place 
of  business  of  the  corporation  being  then  also  in  said  county, 
the  order  appealed  from  was  legally  and  properly  made.  It 
is  accordingly  aflBrmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  November  15, 1917,  and  the  follow- 
ing opinion  then  rendered  thereon : 

THE  COURT.— The  appellants  ask  for  a  rehearing  of  this 
cause  and  in  their  petition  cite  the  case  of  PUstraiid  v.  Green- 
amyre,  post,  p.  799,  [168  Pac.  1161],  as  authority  for 
their  position  that  the  affidavit  filed  in  this  case  while  it  was 
pending  in  this  court  on  appeal,  setting  forth  that  the  corpora- 
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tion  defendant,  after  the  order  made  by  the  court  below 
changing  the  place  of  trial  of  this  action  from  San  Joaquin 
to  Sacramento  County,  had  changed  its  principal  place  of 
business  from  Sacramento  County  to  Alameda  County,  may 
be  considered  by  this  court  in  determining  whether  the  court 
below  was  warranted  in  ordering  a  change  of  the  venue  of 
the  action.  The  case  named  was  an  action  for  the  foreclosure 
of  a  mechanic's  lien  subsisting  upon  a  building  which  was 
erected  by  the  appellant,  Qreenamyre,  upon  land  of  which 
he  held  possession  under  an  agreement  of  sale  with  the  owner. 
While  said  case  was  pending  on  appeal  and  undisposed  of, 
the  building  upon  which  subsisted  the  lien  therein  sought  to 
be  foreclosed  was  destroyed  by  fire.  This  fact  was  called  to 
the  attention  of  this  court  in  the  brief  of  respondent  and  was 
not  denied  by  the  appellant,  and  the  former  insisted  that  the 
question  before  us  had  become  moot  and  asked  for  a  dismissal 
of  the  appeal.  The  question  whether  a  mechanic's  lien  fully 
perfected  upon  the  completion  of  the  building  survived  the 
destruction  of  the  building  and  continued  thereafter  on  so 
much  of  the  land  as  was  found  necessary  to  the  convenient  use 
and  occupation  of  the  building  was  discussed  in  the  opinion 
Jin  that  case,  but  it  was  entirely  obiter  and  advanced  merely 
as  a  guide  to  the  court  below  in  the  event  of  another  trial 
of  the  case.  In  other  words,  the  fact,  if  it  was  a  fact,  that 
the  building  had  been  destroyed  after  the  cause  had  been 
tried  and  an  appeal  taken  therein  was  not  considered  as  estab- 
lished, but  upon  the  hypothesis  that  such  was  the  fact  and  that 
it  would  enter  as  an  issue  into  the  case  upon  a  retrial  thereof, 
we  ventured  our  view  of  the  law  as  applied  to  such  a  situation. 
We  may  add  that  the  judgment  in  that  case  was  reversed 
because,  while  there  was  no  evidence  disclosed  by  the  record 
that  supported  a  personal  judgment  against  Grecnamyre,  a 
joint  personal  judgment  was  nevertheless  rendered  and  en 
tered  against  both  Qreenamyre  and  his  codefendant,  Stivers. 
So  much,  then,  for  the  case  relied  upon  by  the  appellants  herein 
upon  the  point  above  suggested.  It  is  obviously  no  authority 
supporting  the  position  of  appellants  here.  Nor  would  it  be 
in  our  opinion  even  if  it  were  true  that  this  court  had  dis- 
missed the  appeal  upon  satisfactory  proof  that,  for  any  rea- 
son, the  question  submitted  for  decision  therein  had  become 
moot,  there  being  no  analogy  between  such  a  proceeding  and 
the  proposition  contended  for  here- 
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We  may  well  repeat  here  the  very  obviotis  proposition  briefly 
stated  in  the  original  opinion,  viz. :  That  an  appellate  courts 
in  reviewing  an  order  such  as  the  one  from  which  this  appeal 
is  prosecuted,  is  required  to  confine  itself  in  the  consideration 
thereof  to  the  evidence,  papers,  documents,  etc.,  constituting 
the  record  upon  which  the  order  is  predicated ;  and  such  evi- 
dence, papers,  and  documents,  to  be  properly  before  the  ap- 
pellate court  for  consideration  in  connection  with  the  re- 
view of  such  order,  must  be  authenticated  in  the  manner 
prescribed  either  by  the  rule  laid  down  by  the  supreme  court 
or  by  law.  (See  Rule  29,  Supreme  Court.)  The  obvious  pur- 
pose of  the  authentication  so  required  is  to  show  upon  what 
evidence  or  papers  the  court  below  made  its  order,  and  thus 
enable  the  reviewing  court  to  determine  whether,  upon  the 
record  ajs  made  before  it,  the  court  below  was  legally  au- 
thorized to  make  the  order  complained  of.  It  is  plainly  mani- 
fest that  in  no  case  in  which  the  appellate  jurisdiction  of 
the  appellate  courts  of  this  state  is  invoked  can  the  record 
submitted  for  review  be  made  in  said  courts,  and  this  would 
certainly  be  the  result  in  this  case  were  we  required  to  hold 
that  the  affidavit  referred  to  might  be  considered  on  this 
appeal. 

But  still  another  answer  may  be  made  to  the  proposition 
urged  by  counsel,  and  that  is  that  jurisdiction  of  said  action 
by  the  court  of  the  county  to  which  the  cause  has  been  re- 
moved cannot  be  defeated  by  the  removal  of  one  or  even  all 
the  defendants  from  the  latter  county  subsequently  to  the 
making  of  such  order. 

Appellants  also  insist  that  we  reached  an  erroneous  con- 
clusion on  the  general  proposition  involved  in  the  appeal,  but 
we  have  sufficiently  expressed  our  views  thereon  in  the  former 
opinion,  and  from  the  views  so  expressed,  and  the  conclusion 
following  therefrom,  we  see  no  reason  for  receding. 

The  petition  for  a  rehearing  is  denied. 
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[Civ.  No.  173*.    Third  Appellate  I>i8trict.— October  16,  1917.] 

JOHN    PILSTRAND,    Respondent,  v.   HAROLD    H. 
GREENAMYRE  et  al.,  Appellants. 

Mbchanio's  Lien — Destritotion  of  Building — ^Loss  of  Lien. — A  me- 
ehanie's  lien  fully  perfected  by  filing  the  same  upon  the  comple- 
tion of  the  building  does  not  attach  to  the  land  upon  the  subsequent 
destruction  of  the  building  by  fire,  since  the  lien  includes  the  land 
only  as  an  incident  to  the  use  and  occupation  of  the  building. 

Id. — FoBEcxx>siTSB  OF  Lien — Joint  PtesoNAL  Judgment— Evidence.— 
In  an  action  to  foreclose  a  mechanic's  lien,  a  joint  personal  judg* 
ment  against  two  defendants  must  be  leyersed  as  to  both,  where 
there  is  no  eividenoe  to  show  the  personal  liability  of  one  of  the 
defendants. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Plumas  County.    J.  0.  Moncur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

L.  N.  Peter,  and  L.  H.  Hughes,  for  Appellants. 

M.  C.  Kerr,  for  Respondent 

BURNETT,  J. — This  is  an  action  for  a  personal  judgment 
against  defendant,  Greenamyre,  and  to  foreclose  a  mechanic's 
lien  for  work  alleged  to  have  been  performed  by  respondent, 
Pilstrand,  for  appellant,  Greenamyre,  in  or  about  a  building 
on  land  of  which  Greenamyre  was  in  possession  under  an 
agreement  of  sale  from  appellant  Stivers,  who  is  the  owner 
of  the  land.  The  lower  court  rendered  a  decree  in  favor 
of  plaintiff,  Pilstrand,  against  both  defendants,  and  this 
appeal  is  from  the  judgment.  Since  this  appeal  was  per- 
fected, so  it  is  stated  by  respondent  and  not  denied  by  appel- 
lant, the  building  has  been  totally  destroyed  by  fire,  without 
insurance,  and  Greenamyre  has  abandoned  all  interest  in  the 
property  and  removed  therefrom. 

It  is  therefore  the  daim  of  respondent  that  the  question 
before  us  is  moot,  and  that  the  appeal  should  be  dismissed. 
But  accepting  the  fact  as  stated,  the  question  would  then 
arise  whether  a  mechanic's  lien  fully  perfected  by  filing  the 
same  upon  the  completion  of  the  building  survives  the  de- 
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struction  of  the  building  and  continues  thereafter  on  the  land 
which  was  found  to  be  necessary  to  and  for  the  convenient 
use  and  occupation  of  the  building. 

There  is  some  apparent  conflict  in  the  authorities  as  to 
whether  the  lien  attaches  to  the  land  at  all  events.  On  the 
one  hand  it  is  held  by  those  jurisdictions  adopting  the  so- 
called  Pennsylvania  rule  that  the  lien  includes  the  land  only 
as  an  incident  to  the  lien  on  the  building,  and  when  the  build- 
ing is  destroyed,  the  lien  ceases.  On  the  other  hand,  it  is 
held  that  the  lien  attaches  to  the  land  originally,  and  not  alone 
as  an  incident  to  the  lien  on  the  building.  The  difference, 
however,  will  be  found  to  arise  from  a  difference  in  the  text 
of  the  mechanic's  lien  laws  rather  than  from  any  real  differ- 
ence in  principle.  In  California  the  so-called  Pennsylvania 
rule  is  followed.  It  has  thus  been  decided  that  the  destruc- 
tion of  the  building  prior  to  its  completion  destroys  the  lien, 
though  the  claim  was  subsequently  filed  against  the  land. 
(Humholdt  Lumber  Mill  Co.  v.  Crisp,  146  Cal.  686,  [106  Am. 
St.  Bep.  75,  2  Ann.  Cas.  811,  81  Pac.  30] ;  Watson  v.  Alia 
Investment  Co,,  12  Cal.  App.  560,  [108  Pac.  48].)  Where 
the  building  is  completed,  but  destroyed  without  fault  of 
either  party,  prior  to  the  filing  of  any  claim,  the  same  con- 
clusion is  reached,  and  the  lien  is  held  to  suffer  the  same  fate 
as  the  building.  {Kern  v.  San  Francisco  Co.,  19  Cal.  App. 
157,  [124  Pac.  862].)  In  Chenoweth  v.  Spencer,  64  Or.  540, 
[Ann.  Cas.  1914D,  678,  131  Pac.  302],  it  appears  that  land 
was  held  under  contract  of  purchase.  The  vendee  contracted 
for  the  erection  of  a  building,  and  work  was  started.  The 
materialmen  filed  their  liens,  but  before  completion  the  build- 
ing was  destroyed.  Under  statutes  the  Fame  as  those  in 
California,  it  was  held  that  the  lien  was  destroyed.  There 
can  be  no  difference  in  principle  between  the  above  case  and 
the  case  where,  as  here,  the  building  is  both  completed  and 
the  claim  filed  prior  to  the  destruction  of  the  building.  What- 
ever lien  exists  upon  the  land  does  so  only  because  primarily 
it  existed  upon  the  building,  for  the  convenient  use  and  occu- 
pation of  which  the  land  is  included.  There  can  be  no  doubt 
that  if  no  incidental  right  was  given  against  the  land  upon 
which  the  building  rests,  but  the  building  was  solely  liable 
to  the  lien,  a  destruction  of  the  building,  even  after  comple- 
tion and  the  filing  of  the  claim,  would  necessarily  work  a  loss 
of  the  lien«    There  would  be  nothing  left  to  which  the  lien 
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could  fasten.  It  can  hardly  be  doubted,  then,  that  the  lien 
ceases  to  exist  upon  the  land,  for  the  principle  carries  with  it 
the  incident  And  it  is  so  held  in  Oross  v.  Camp,  4  Pa.  Co. 
Ct  Rep.  461;  Baird  v.  Otto,  12  Pa.  Co.  Ct  Rep.  510;  Camp- 
bell V.  CoolhaugK,  3  Luz.  Leg.  Reg.  (Pa.)  93.  In  Baird  v. 
Otto  the  court,  after  citing  cases  holding  that  the  lien  is  de- 
stroyed where  the  building  is  destroyed  before  the  claim 
is  filed,  declares:  ''Nor  is  the  principle  any  diflEerent  where 
the  building  is  destroyed  after  the  lien  is  filed.  •  •  .  The  filing 
of  the  lien  and  the  proceedings  subsequently  taken  thereon 
are  merely  the  statutory  methods  presented  for  enabling  a 
contractor  or  builder  to  enjoy  the  fruits  of  his  lien  which  the 
law  gives  him.  Hia  situation  is  that  by  the  statute  he  has 
a  lien  upon  the  'building'  and  the  statute  incidentally  adds 
as  much  of  the  realty  as  the  enjoyment  of  the  building  re- 
quires, but  if  the  building  is  gone,  there  is  no  longer  any 
of  the  realty  required  for  the  use  of  that  building,  and  the 
supplemental  right  to  add  any  of  the  realty  to  the  building 
disappears  with  the  destruction  of  the  building.'*  However, 
this  question  was  not  before  the  trial  judge  and  is  not  pre- 
sented by  the  record  before  us.  We  merely  suggest  the  fore- 
going in  view  of  the  possibility  of  a  new  trial. 

There  is  sufficient  evidence  to  support  a  personal  judgment 
against  appellant  Greenamyre,  but  no  such  judgment  was 
rendered,  it  being,  if  anything,  joint  against  both  defendants. 
There  was  no  evidence  to  show  the  personal  liability  of  Stivers. 
We  cannot  therefore  affirm  the  judgment  in  any  respect,  but 
must  reverse  it,  and  this  will  carry  with  it  the  enforcement 
of  the  lien. 

The  judgment  is  reversed. 

Chipman,  P.  J.,  and  Hart>  J.,  concurred. 

ZA  0»L  App.— 61 
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MEMORANDUM  CASES. 


[CSt.  No.  2056.    First  AppeUate  Distriet.— Jnne  20,  1917.] 

MAUD    M.    FOEDYCE,   AppeUant,    v.   L.    M.    SPIEGL, 

Respondent. 

Keougenob — ^PxBsoNAL  In  JiTBixs. — ^Order  denying  a  new  trUl  affirmed  <m 
the  anthoritj  of  Kemer  t.  Spiegl,  ante,  p.  162. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  denying  a  new  trial.  A.  E. 
Oraupner,  Judge. 

The  facts  are  identical  with  those  stated  in  the  case  of 
Kemer  v.  Spiegl,  ante,  p.  162,  [166  Pac.  1013]. 

Hamilton  A.  Bauer,  for  Appellant 

Walter  H.  Linforth,  for  Respondent. 

RICHARDS,  J.— The  facts  of  this  case  are  in  all  respects 
identical  with  the  facts  in  the  case  of  Kerner  v.  Spiegl,  ante, 
p.  162,  [166  Pac.  1013],  pending  in  this  court,  and  this  day  de- 
cided,  and  the  opinion  in  that  case  is  equally  applicable  to  the 
present  one. 

The  order  denying  the  plaintiff's  motion  for  a  new  trial  is 
affirmed. 

Beasly,  J.,  pro  tern.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  16, 1917. 
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[Civ.  Ko.  2069.    First  Appellate  Distriet.— September  4, 1917.] 

SOUTHERN  PACIFIC  COMPANY  (a  Corporation),  Appel- 
lant,  V.  WILLIAM  B.  SHARP  et  al.,  Respondents. 

I>B11>  —  TTSl  tff  WOBD   "GbANT^  —  OoyXNANT   AOAINST   ENOUimANCES, 

Whxn  Implied. — Judgment  affirmed  on  the  authority  of  Bouthem 
Fadfio  Co.  T.  Dare  et  oL,  arUe,  p.  621. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Edward  P.  Shortall, 
Judge. 

The  facts  are  similar  to  those  stated  in  Southern  Pacific  Co. 
▼.  Dore  et  dl.,  ante,  p.  621,  [168  Pac.  147]. 

Frank  McGowan,  and  H.  C.  Booth,  for  Appellant. 

Dorsey  &  Henderson,  for  Respondents. 

KERRIGAN,  J. — ^As  in  the  case  of  the  same  plaintiff  against 
EUen  Dore  et  al.,  No.  2068  {ante,  p.  521,  [168  Pac.  147] ),  this 
day  decided,  the  appeal  is  from  a  judgment  entered  in  favor  of 
the  defendants  after  demurrer  sustained  to  the  complaint.  It 
presents  the  same  point  as  did  that  case,  and  the  question  was 
submitted  and  argued  on  the  same  briefs.  The  conclusion 
arrived  at  there  is  controlling  here,  and  for  the  reasons  stated 
in  the  opinion  filed  in  that  case  the  judgment  here  is  affirmed. 

Richards,  J.,  and  Beasly,  J.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  November  3, 1917. 
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[Oiv.  No.  2388.    fiecond  Appellata  Dutriet.^October  4, 1917.] 

WILLIAM  E.  BEECHAM,  Respondent,  v.  C.  Y.  BURNS, 

City  Clerk,  Appellant 

BLXonoN  Law— Oebtifigation  or  Recall  Petition. — Judgment  affirmed 
on  the  authority  of  Beecham  r,  Bwtm,  ante,  p.  754. 

APPEAL  from  a  judgment  of  the  Superior  Court  o5  Los 
Angeles  County.    Curtis  D.  Wilbur,  Judge. 

The  facts  are  similar  to  those  stated  in  Beecham  ▼.  Bums, 
ante,  p.  754,  [168  Pac.  1058]. 

Charles  W.  Lyon,  and  Fredericks  &  Hanna,  for  Appellant. 

Roy  A.  Linn,  Muhleman  &  Crump,  and  William  M.  Hum- 
phreys,  for  Respondent. 

THE  COURT.— This  is  said  to  be  an  action  to  compel  appel- 
lant,  as  city  clerk  of  the  city  of  Venice,  to  certify  to  the  suffi- 
ciency of  a  certain  recall  petition  for  the  recall  of  one  Carlos 
L.  Smart,  a  trustee  of  that  city.  In  all  respects  necessary  to 
be  considered  for  the  purposes  of  a  decision,  this  case  is  like 
No.  2387,  Beecham  v.  Burns,  ante,  p.  754,  [168  Pac.  1058],  in 
which  our  decision  is  this  day  filed.  Upon  the  authority  of 
that  decision,  the  judgment  in  this  action  is  a£Srmed. 


[Crfm.  No.  399.    Third  Appellate  District.— October  8,  1917.1 

THE    PEOPLE,    Respondent,    v.    GEORGE    WARNER. 

Appellant. 

Criminal  Law— Grand  Jury— Competency  of  Women. — Judgment  and 
order  deoTing  now  trial  reversed  on  the  authority  of  People  v.  Lensen^ 
mUe,  p.  386. 

APPEAL  fron?  a  judprment  of  the  Superior  Court  of  Modoc 
County,  and  from  an  order  denying  a  new  trial.  Clarence  A. 
Raker,  Judge. 
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'    The  facts  in  this  case  are  identical  with  those  in  People  v. 
Letisen,  ante,  p.  336. 

Jamison  &  Wylie,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Chas.  Jones,  Deputy 
Attorney-General,  for  Respondent 

BURNETT,  J.— This  case  is  identical  in  its  facts  with  the 
case  of  People  v.  Lensen,  ante,  p.  336,  [167  Pac  406],  recently 
decided  by  this  court,  and  the  same  points  are  made  upon  this 
appeal  for  a  reversal  of  the  judgment  and  order  denying  de- 
fendant's motion  for  a  new  trial.  An  extended  opinion, 
therefore,  becomes  unnecessary.  Upon  the  authority  of  the 
Lensen  case  the  judgment  and  order  are  reversed. 

Chipman,  P.  J.,  and  Hart^  J.,  concurred. 
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AOCIDBNT  INSURANCE, 

iNSTmANGx  Law — ^AonoN  on  Accident  Policy— Cause  or  Injury — 
SuTnoixNCY  or  Evidxnck. — In  an  action  to  recoyer  on  an  accident 
insurance  poHcj,  wherein  the  insurance  company  claimed  that  the 
vneonscious  condition  of  the  insured  which  followed  a  fracture  of  his 
hip  was  due  to  an  operation  performed  several  jears  previous  to 
relieye  the  pressure  on  the  brain  due  to  a  former  accident,  rather 
than  to  the  shock  and  suffering  entailed  from  the  fracture,  and  it 
was  shown  that  since  the  trepanning  operation  he  had  never  at  any 
time  suffered  any  ill-effects  therefrom,  and  that  at  the  time  of  the 
accident  in  question  he  was  mentally  and  physically  sound,  a  judg- 
ment in  favor  of  the  plaintiff  is  justified.  (Church  v.  Fidelity  A 
Deposit  O0.9  742.) 

AOOOMPLIGE.    See  Criminal  Law,  8,  64^ 

ACCOUNT. 

1.  Segondaby  "Evwescz — Appeal.— Upon  an  appeal  from  a  judgment 
in  an  action  upon  an  open  book  account,  the  appellant  cannot  insist 
that  there  was  no  evidence  of  the  account,  where  the  accounts  were 
in  court  and  the  plaintiff  read  the  items  therefrom  in  giving  his 
testimony,  or  they  were  read  to  him  by  his  attorney,  and  no  objec- 
tion was  made  to  the  method  of  proof.     (Gille  v.  Anderson,  237.) 

2.  Account  Stated — Insufficiency  of  Evidbnce. — In  such  an  action, 

a  statement  made  by  the  defendant  to  the  effect  that  he  was  liable 
for  part  of  the  bills  is  insufficient  to  establish  an  account  stated. 
(Id.) 

ACCOUNT  STATED. 

AonoN  FOB  Legal  Services — Insufficiency  of  Evidence. — In  this 
action  to  recover  an  alleged  balance  for  legal  services,  it  is  held 
that  the  evidence  fails  to  sustain  the  portion  of  the  complaint 
which  alleged  a  cause  of  action  upon  an  account  stated,  and  upon 
which  the  ease  was  submitted  for  decision.  (Jackson  v.  Brown^  65.) 
Bee  Account,  2. 

ACCRETION.    See  Condemnation  of  Land,  8. 

ABMiaSlON.    See  Sale,  2. 

ADMONITION.    See  Criminal  Law,  32,  83. 

(809) 
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ADVERSE  POSSESSION.    See  Condemnation  of  Land,  7. 

ADYICEL    See  Attachment,  8. 

APFIDAyiT.    See  Arrest,  1-3;  Claim  and  Delivery,  5;  Criminal  Law« 
41;  Place  of  Trial,  ft. 

AGENCY. 

1.  Mabextinq  07  Obanov  Crop  —  Skttlkmisnt  won  Sales — Alleokd 
OviaPAYicsNTS  NOT  Becoverable. — In  this  action  by  a  corporation 
engaged  in  handling  and  marketing  fmit  to  recover  back  a  portion 
of  the  money  paid  to  the  defendant  in  the  marketing  of  his  crop 
of  oranges  and  grape  fruit,  on  the  theory  that  the  prices  quoted 
by  it  were  not  net  prices,  but  subject  to  other  char^^es  and  condi- 
tions of  the  market  not  at  the  time  known  to  the  plaintiif,  it  is 
held|  that  while  it  was  the  understanding  that  plain tilTs  packing 
and  sale  charges  were  to  be  made  against  defendant,  the  plaintiff 
eould  not  reeoyer  such  alleged  overpayments,  since,  even  though  the 
transaction  amounted  to  an  agency,  and  not  a  sale,  the  company 
eould  not  upon  the  representations  made,  dispute  the  correctness 
of  the  returns  made  on  sales.  (Bandolph  Fruit  Co.  r.  Galbreath, 
28.) 

2.  Sale  or  I^uir— Odeeectkesb  or  Betxtrns — ^When  mot  Disputabix. 

An  agent  who  represents  to  his  principal  that  fruit  was  being  sold 
at  a  certain  definite  price,  and  makes  returns  accordingly,  may  not 
be  permitted  to  dispute  the  correctness  of  his  returns  and  later 
attempt  to  charge  his  principal  with  a  greater  amount  of  deductions, 
where  no  reasonable  ground  of  error  or  excusable  mistake  is  shown* 
(Id.) 

8.  CONTBAOT  —  AOENOT  FOB  SALE  OV  LOTS  —  DUBATION  OP  AOENOT  — 

ErpBCT  OP  Execution  op  Subsequent  Trust  Agreement— Time  op 
Essence  Provision  not  Disturbed  bt. — In  a  contract  giving  an  ex- 
clusive agency  for  the  sale  of  certain  lots  for  the  period  of  eighteen 
months,  and  providing  that  the  agent  should  receive  as  compensa- 
tion ten  per  cent  of  the  selling  price  of  each  lot,  and  after  the 
owner  should  have  received  $250  on  the  sale  of  a  lot,  the  balance 
should  be  paid  to  the  agent,  and  that  when  the  owner  had  received 
$27,640  from  the  sale  of  all  the  lots,  he  should  transfer  to  the 
agent  all  unpaid  contracts  and  unsold  lots,  the  provision  of  the 
eontract  making  time  of  the  essence  was  not  disturbed  by  the  mak- 
ing of  a  new  agreement  between  the  parties  and  a  trust  company 
under  which  the  company  was  to  deliver  contracts  and  deeds  and 
make  eollections  and  pay  all  except  ten  per  cent  on  each  lot  to 
the  owner  until  he  received  the  balance  due  him,  in  view  of  the 
further  provision  declaring  that  it  was  intended  by  the  agreement 
to  carry  out  the  contract  as  modified  by  extending  its  life  to  a 
•toted  date.     (Cole  r.  Merchants'  Trust  Od.,  82.) 
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AGENCY  (Continued). 

4.  AiiOUNT  07  Salbs  —  Unauthobized  Deductions.  —  In  determining 
whether  the  agent  had  sold  a  sufficient  number  of  lots  prior  to  the 
extended  date  to  yield  the  aggregate  sum  due  the  owner,  the  owner 
is  not  entitled  to  have  excluded  moneys  expended  for  street  work, 
after  such  date,  or  for  subsequently  accrued  taxes.     (Id.) 

0.  Loan  of  Money  ior  Buildino  Pubposes — Sutmcienct  of  Evidencbl 
In  an  action  to  recover  the  balance  of  a  loan  of  money  procured 
by  a  firm  of  real  estate  brokers  from  the  defendants  for  the  pur- 
pose of  enabling  the  plaintiffs  to  erect  a  building  on  one  of  two 
lots  which  they  had  received  in  an  exchange  of  properties  nego- 
tiated by  the  brokers,  and  which  balance  had  become  uncollectible 
owing  to  the  bankruptcy  of  the  brokers,  evidence  that  the  lender, 
in  accordance  with  his  regular  course  of  business  with  the  brokers, 
delivered  the  amount  of  the  loan  to  them  and  thereafter  left  to 
them  the  disbursement  of  it  as  the  building  progressed,  is  sufficient 
to  support  a  finding  that  the  brokers  were  the  agents  of  the  defend- 
ants in  the  transaction  and  not  the  agents  of  the  plaintiffs.  (Walker 
T.  Baumeister,  150.) 

6.  BBNTAL    of    liODOINQ-HOnSX — SUFFiaXNCT    OF    EvmsNGE. — In    this 

action  to  recover  a  sum  of  money  paid  to  a  person  representing 
himself  to  be  the  agent  of  the  owner  of  a  lodging-house  for  rental 
and  in  part  payment  of  the  furniture  therein  and  for  damages  due 
to  loss  of  rental  profits,  on  the  failure  of  the  plaintiff  to  get  posses- 
sion, it  is  held  that  the  evidence  supports  the  findings  that  the 
property  was  rented  to  the  plaintiff  and  not  to  the  alleged  agent, 
and  that  the  latter  was  the  agent  of  the  owner  in  the  transaction. 
(Ahem  t.  Lane,  314.) 

7.  Ostensible  Aoenct — Elements. — In  order  to  constitute  an  osten- 

sible agency  under  sections  2300,  2317,  and  2334  of  the  Civil  Code, 
there  must  exist  the  element  of  some  intentional  conduct  or  neglect 
on  the  part  of  the  alleged  principal  creating  a  belief  in  the  minds 
of  third  persons  that  an  agency  exists,  and  the  element  of  a  reason- 
able reliance  thereon  by  such  third  persons,  (Armstrong  t.  Bar- 
eeloux,  433.) 

8.  Action   fob   Goods   Sold  and  Deuvebed — Insufficient  Finding 

OF  Ostensible  Agency. — In  an  action  for  goods  sold  and  delivered, 
a  finding  that  defendant  caused  plaintiff  to  believe  that  another  was 
his  agent,  and  that  pkdnrtiff  sold  and  delivered  the  goods  to  such 
person  upon  the  faith  of  defendant  being  liable  therefor,  is  insuffi- 
cient to  show  the  creation  of  an  ostensible  agency.     (Id.) 

9.  Becovery  of  Price  of  Oobpobatb  Stock — Execution  of  Contract^ 

Findings — Sufficiency  of  Evidence. — In  this  action  by  a  oorpora- 
tion  to  recover  the  amount  of  the  contract  price  of  certain  of  its 
shares  of  stock  alleged  to  have  been  contracted  to  be  purchased  by 
the  defendant,  it  is  held  that  the  evidence  is  sufficient  to  support  the 
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AGENCT  (Oontiiined). 

fladinf  that  the  person  with  whom  defendant  eontraeted  was  not  th« 
agent  of  the  corporation  in  the  exeention  of  the  eontiaet,  and  thaf 
defendant  was  indneed  to  execute  it  and  to  deposit  certain  oil  stock 
as  secnritj  for  the  performance  of  the  contract  in  reliance  upon  cer- 
tain representations  which  were  positiye  assertions  of  that  which  was 
not  true  and  not  warranted  hy  the  information  of  the  party  makinf 
the  representations.  (Sterilization  Go.  ▼.  Tucker,  67L) 
See  Attorney  at  Law,  1-^;  Pleading,  ^ 

ALIMONY,    See  Divorce,  7. 

AMENDMENT.    See  Criminal  Law,  68;  Justice's  Court,  2,  8. 

APPEAL. 

1.  Appeal  tbou  JuDGicKNT—ALnatNATmB  Method — ^Pobtions  of  Beo- 
OBD  BxuxD  Upon — ^Failuee  to  Pbint  in  Bbiep. — ^Where  an  appeal  is 
taken  from  a  judgment  under  the  altematiye  method,  it  is  the  duty 
of  the  appellant  to  print  in  his  brief,  or  in  a  supplement  appended 
thereto,  such  portions  of  the  record  as  he  desires  to  call  to  the 
attention  ef  the  appellate  court,  and  where  he  does  not  do  so,  and 
merely  makes  reference  in  the  brief  to  the  transcript  on  file  by  page, 
the  points  made  for  reversal  cannot  be  considered.  (Pasadena  Realty 
Co.  V.  dune,  33.) 

2.  Printing  or  Mattehs  Relied  upon  in  Briet— Pueposb  of  Stat- 

T7TE. — The  purpose  of  the  statute  requiring  the  matters  relied  upon 
to  be  printed  in  the  brief,  is  not  only  for  the  benefit  of  the  appel- 
late court,  but  also  for  the  benefit  of  the  respondent,  and  a  mere 
reference  to  the  transcript  on  file  in  the  appellate  court  by  page, 
would  compel  the  respondent  to  visit  the  office  of  the  clerk  of  the 
court  and  inspect  the  transcript.     (Id.) 

8.  Order  Denying  Motion  to  Recall  EzBonnoN — Time— Dismissal. — 
An  appeal  taken  from  an  order  denying  a  motion  to  recall  and 
vacate  an  execution  more  than  sixty  days  after  the  order  was  made 
and  entered  in  the  minutes  of  the  court  must  be  dismissed.  (Oodsil 
T.  San  Joaquin  etc.  Council,  53.) 

4.  Appeal  from  Judgment^— Alternative  Method — Judgment-roll — 
Typewritten  Record. — On  an  appeal  taken  from  a  judgment 
under  the  altematiye  method,  it  is  not  necessary  under  rule  YII 
of  the  supreme  court  that  the  judgment-roll  be  printed,  but  the 
whole  record  on  appeal,  including  the  judgment-roU,  may  be  typ^ 
written.     (McKinnell  v.  Hansen,  76.) 

6.  Portions  of  Record  Reued  Upon  —  Insufficient  Record  —  Af- 
firmance OF  Judgment. — ^Where  an  appeal  is  taken  from  a  judg- 
ment under  the  alternative  method,  and  the  appellant  fails  to  print 
in  his  brief  er  in  a  supplement  appended  thereto  any  portion  of 
the  judgment-roll,  or  a  sufficient  portion  of  the  evidence  to  enable 
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the  court  to  determine  tlie  merits  of  tlie  principal  contention  of  the 
insufficiency  of  the  evidence  te  justify  the  finding,  the  judgment 
will  be  affirmed.     (Id.) 

6.  Appeal  from   Decree  of   Foreclosusb  —  Stipulation  —  Sale. — 

Where  by  stipulation  an  appeal  from  a  decree  of  foreclosure  and 
supplemental  decree  of  sale  is  waived,  the  taking  of  an  appeal  from 
the  former  does  not  stay  proceedings  on  the  decree  so  as  to  prevent 
the  court  from  entering  supplemental  order  of  sale.  (Clemens  t. 
Gregg,  245.) 

7.  Stay  of  Phoceedinos.  —  Where  a  deed  of  trust  is  by  stipulation 

converted  into  and  foreclosed  as  a  mortgage,  an  appeal  taken  by 
the  trustor  from  the  decree  of  foreclosure,  he  being  in  the  possession 
of  the  property,  does  not  stay  proceedings  unless  a  written  under- 
taking is  executed  as  provided  by  section  945  of  the  Code  of  Civil 
Procedure.     (Id.) 

8.  Appeal  Under  New  Method — ^Failure  to  Print  Record  in  Brief — 

Review  of  Transcript. — On  an  appeal  taken  under  the  alternative 
method,  no  duty  is  imposed  upon  the  court  to  examine  the  type- 
written transcript,  where  the  appellant  fails  to  follow  the  statute  by 
printing  in  his  brief  the  part  of  the  record  which  he  desires  to 
call  to  the  attention  of  the  court.     (Cunnison  v.  Miller,  267.) 

9.  Mortgage  —  Appeal  from  Depicienoy  Judgment  —  Entry  by 
Default — Sufficiency  of  Complaint. — In  an  action  by  an  assignee 
of  a  mortgagee  for  the  foreclosure  of  a  mortgage,  the  sufficiency  of 
the  complaint  cannot  be  questioned  on  an  appeal  taken  from  the 
deficieney  judgment  which  was  entered  against  the  original  mortgagee 
by  default,  there  being  no  appeal  from  the  judgment  of  foreclosure. 
(Id.) 

10.  Alternative  Method — Preparation  of  Transcript  from  Minutes 

OF  Judge — Insufficient  Record. — In  the  case  of  an  appeal  taken 
under  the  alternative  method,  the  record  must  contain  a  transcript 
of  the  evidence  and  proceedings  prepared  by  the  phonographic 
reporter,  and  a  transcript  prepared  by  the  judge  from  his  own 
minutes  and  certified  to  by  him  ia  not  sufficient.  (Clemens  y.  Qregg, 
272.) 

11.  Defectivb  Record  —  Insufficient  Bill  of  Exceptions. —  In  the 
case  of  an  appeal  taken  under  the  alternative  method,  a  transcript 
prepared  by  the  judge  from  his  own  minutes  cannot  be  regarded  as 
a  bill  of  exceptions  prepared  under  the  old  method  and  defective 
merely  in  that  it  is  not  printed,  although  the  judge  certified  to  its 
correctness.     (Id.) 

12.  Procedure — Motion  to  Affirm  Judgment. — An  appeal  will  not  he 

dismissed  because  of  a  defective  record,  as  the  court  is  vested  with 
jurisdiction  of  the  appeal  by  the  notice  given  by  the  appellant  to  the 
clerk  of  the  trial  court,  and  the  procedure  is  to  move  for  an  affirm- 
ance of  the  judgment  for  lack  of  a  record.     (Id.) 
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18.  Leask— Becoyert  or  Moneys  Due— Appeal  rox  Ordek  DEimK« 

New  T»iai>— Foreclosure  op  Security.— In  an  action  to  recover 
monejs  dne  under  a  written  lease,  the  objection  is  not  arailable  on 
appeal  from  the  order  denying  a  new  trial  that  the  action  was  not 
maintainable  because  the  lessor  had  mortgage  security  for  the  pay- 
ment of  such  moneys  and  should  have  foreclosed,  where  the  eourt 
made  full  findings  of  fact  duly  supported  by  the  evidence,  as  the 
only  errors  chargeable  against  the  decision  must  be  errors  pertaining 
to  its  eondasions  of  law  and  its  judgment  thereon.  (Keller  ▼. 
Oliver,  390.) 

14.  Appeal— Retiew  op  Conclusions  op  Law.— <V>ncln8ions  of  law  are 

always  merged  in  and  superseded  by  the  judgment,  and,  even  if 
necessary  thereto,  they  can  be  reyiewed  only  on  appeal  from  the 
judgment,  or  from  an  order  made  under  sections  663  and  663^  of 
the  Code  of  Civil  Procedure.     (Id.) 

15.  Appeal  prom   Judgment  —  Alternatite   Method  —  Typewritten 

Becord  op  Judgment-roll. — Upon  an  appeal  taken  from  a  judg- 
ment under  the  alternative  method,  it  is  not  required  that  the  judg- 
ment-roll be  printed,  but  the  same  may  be  typewritten.  (Emmett  t. 
Coons,  197.) 

16.  Statute  op  Frauds — Failure  to  Raise  Issue  in  Trial  Court- 

Appeal— Point  NOT  Available. — In  such  an  action  the  defendant 
cannot  on  appeal  oontend  that  his  promise  was  to  answer  for  the 
debt  of  another,  and  therefore  Toid  under  the  statute  of  frauds  be- 
eause  not  in  writing,  where  the  point  was  not  raised  by  objeetion  to 
the  evidence  nor  by  motion  for  nonsuit.  (Armstrong  t.  Barceloux, 
433.) 

17.  Amendment  op  Complaint — Change  op  Cause  op  Action — Fail- 

ure TO  Objeot  in  Trial  Court— Appeal— Point  not  Available. — 
On  such  appeal,  the  appellant  cannot  contend  for  the  first  time  that 
an  amendment  allowed  to  the  complaint  changed  the  cause  of  action. 
(Id.) 

18.  Judgment  and  Order  Denying  New  Trial  —  Failure    to    File 

Briep — ^Appirmance  op  Jin>aMENT. — ^Where  on  an  appeal  from  a 
judgment  and  order  denying  a  new  trial  in  a  criminal  action  the 
appellant  fails  to  file  his  brief  within  the  allowed  time  and  makes 
no  request  for  an  extension,  it  must  be  assumed  that  he  has  aban- 
doned his  appeal,  and  the  eourt  is  authorized  to  affirm  the  judgment 
and  order  without  examining  into  the  merits  of  the  appeal.  (Peo- 
ple ▼.  Clayton^  495.) 

19.  Promissory  Note— Conpuct  op  Evidence. — ^Whcre  in  an  action  on 

a  promissory  note  the  evidence  is  conflicting  on  the  issues  framed 
by  the  pleadings,  the  findings  and  judgment  of  the  trial  court  will 
not  be  disturbed  on  appeal.     (Blanc  t.  De  Latour,  512.) 
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20.  Weit  of  EivnBW-nJuDGMBNT.— a  Writ  •£  reriew  does  not  lie  to 
roTiew  ft  judgment  from  whieh  an  nppeal  may  be  taken.  (Clark 
▼.  Forbes,  524.) 

21.  Appeal  ok  Questions  of  Law— Special  ApPEAaANCs.— A  defendant 
may  have  the  benefit  of  an  appeal  on  qneetions  of  law  alone,  where 
he  has  appeared  specially  for  the  single  purpose  of  objecting  to  the 
jurisdiction  of  the  eourt  over  him  as  a  party  defendant^  and  whert 
his  appeal  is  confined  to  that  one  question.     (Id.) 

22b  Judgment  Denying  Weit  of  Beview— Insufficient  Recced  on  Af- 
FBAL. — On  an  appeal  from  a  judgment  of  the  superior  court  denying 
•a  application  for  a  writ  of  review  of  a  judgment  of  a  justice's 
conrt,  where  the  justice's  return  to  the  writ  is  not  shown  in  the  tran- 
script on  appeal,  the  appellate  court  is  without  a  record  authorizing 
reversal  of  the  judgment  appealed  from.     (Id.) 

29.  Monet  had  and  Beceived  —  Settlement  of  Divobce  Action  — 
Nature  of  Transaction  —  Conflict  of  Evidence.  —  Where  in  an 
action  to  recover  a  sum  of  money  retained  by  plaintiff's  counsel  in 
making  a  settlement  of  a  divorce  suit  the  evidence  was  sharply 
conflicting  as  to  the  understanding  of  the  transaction  by  the  plain* 
tifP,  the  finding  of  the  lower  eourt  will  not  be  disturbed  on  appeal. 
(Lombard!  v.  Kalloch,  693.) 

24.  Alternative  Method — Printing  of  Record  in  Brief. — ^Where  an 

appeal  is  taken  under  the  alternative  method,  the  appellant  must, 
in  view  of  the  requirements  of  section  953c  of  the  Code  of  CSvil 
Procedure,  print  in  his  brief  such  portions  of  the  record  as  he  desires 
to  call  to  the  attention  of  the  court  in  support  of  his  argument,  and 
where  no  part  of  the  judgment-roll  is  printed  in  or  with  the  brief 
and  none  of  the  testimony  given  at  the  trial  is  therein  printed,  ez- 
eept  very  brief  and  fragmentary  extracts  which  are  wholly  insuffi- 
eient  to  illustrate  the  points  made  or  show  error,  the  judgment  must 
be  affirmed.     (Lillard  v.  Abbott  Hdw.  Co.,  719.) 

25.  Ai/TERNATmi  Method  —  Effect  of  Failure  to  Print  in  Briefs 
Portions  of  the  Beoords  Belied  on. — In  this  case  the  record  con- 
sisted of  a  typewritten  "Clerk's  Transcript  on  Appeal,"  and  a 
typewritten  "Beporter's  Transcript  on  Appeal,"  prepared  as  pre- 
scribed by  section  953a  of  the  Code  of  Civil  Procedure.  The  court, 
although  it  examines  and  decides  the  questions  presented  by  the 
briefs,  and  affirms  the  judgment,  has  no  doubt  that  it  might  have 
based  its  affirmance  on  the  sole  ground  of  the  failure  of  the  appel- 
lant to  print  in  the  briefs  the  portions  of  the  record  desired  to 
be  called  to  the  attention  of  the  court  as  required  by  section  9o3e 
of  the  Code  of  Civil  Procedure.     (Beecham  v.  Bums,  754.) 

26.  Alternative  Method— Printing  of  Becord  in  Brief. — On  an  ap- 
peal taken  under  the  alternative  method,  it  is  required  that  the 
appellant  print  enough  of  the  record  in  his  brief  to  illustrate  the 
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points  made  and  to  enable  tbe  eonrt  to  detenuine  those  points. 
(California  Sav.  etc.  Bank  y.  Canne,  7G8.) 

27.  BuLE  AS  TO  Printing  or  Record. — ^Where  an  appeal  is  taken  under 

the  alternative  method,  it  is  impossible  to  lay  down  anj  rule  as 
to  just  exactly  what  must  be  printed  in  the  brief,  since  it  depends 
upon  the  circumstances  of  the  ease;  and  it  is  not  in  every  ease  in 
which  it  is  claimed  that  the  evidence  is  insufficient  to  support  the 
finding,  or  is  irrelevant  to  the  issues,  that  it  is  necessary  to  print 
the  entire  complaint  and  answer,  as  in  many  eases  only  a  single 
allegation  is  involved  in  the  appeal.     (Id.) 

28.  Review   or  Order — Reoord. — An   appellate  court  in  reviewing  an 

order  is  required  to  confine  itself  in  the  consideration  thereof  to 
the  evidence,  papers,  documents,  etc.,  constituting  the  record  upon 
which  the  order  is  predicated;  and  such  evidence,  papers,  and  docu- 
ments, to  be  properly  before  the  appellate  court  for  consideration  in 
connection  with  the  review  of  such  order,  must  be  authenticated  in 
the  manner  prescribed  either  by  the  rule  laid  down  by  the  supreme 
eourt  or  by  law.     (Nason  v.  Feldhusen,  78^.) 

29.  Order  Changing  Place  or  Trial — Aitidavit  Filed  on  Day  or 

Hearing  not  Reviewable. — On  an  appeal  from  an  order  changing 
the  place  of  trial  of  an  action,  an  affidavit  filed  on  the  day  set  for 
tral  argument  of  the  appeal,  stating  that  since  the  making  of  tho 
order  the  principal  place  of  business  of  the  defendant  corporation 
had  been  changed  to  another  county,  cannot  be  considered,  for  the 
reason  that  the  same  is  not  authenticated  as  a  part  of  the  record 
as  required  by  rule  29  of  the  supreme  court.     (Id.) 

6ee  Account,  1;  Condemnation  of  Land,  9;  Criminal  Law,  5,  6, 

20,  55;   Dismissal,  1,  2;   Justice's  Court,  1;   New  Trial,   3; 

Notice,  1. 

APPEARANCE. 

Demurrer— General  Appearance.— The  filing  of  a  demurrer  to  a 
complaint  in  a  justice's  court  action  based  on  the  ground  that  the 
court  had  no  jurisdiction  of  the  subject  matter  of  the  action  consti- 
tutes a  general  appearance,  whereby  the  defendant  submitted  himself 
to  the  jurisdiction  of  the  court     (Clark  v.  Forbes,  524.) 

ARGUMENT.    See  Criminal  Law,  51,  73-75. 

ARREST. 

L  Arrest  in  Civil  Action  —  Tnpormation  and  Belief  Affidavit— 
Statement  of  Facts. — The  statement  of  the  facts  in  an  affidavit 
for  an  order  of  arrest  in  a  civil  action  under  sections  479  and  481 
of  the  Code  of  Civil  Procedure,  when  made  upon  information  and 
belief,  must  be  positive  and  clear,  and  must  be  such  evidence  as 
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would  be  competent  and  reeelTable  upon  the  trial  of  an  action  to 
justify  an  ordinary  judgment  for  money.     (In  re  Keene,  263.) 

£•  Statehknt  or  Evidentiabt  Facts.— rThe  affidavit  for  an  order  of 
arrest  in  a  cItU  action  need  not  state  the  CTidentiarj  facts  upon 
which  the  principal  fact  rests,  if  instead  thereof  the  affidavit  fol- 
lows the  statute  and  declares  in  positive  terms  that  such  principal 
fact  exists,  but  if  the  facts  stated  in  the  affidavit  show  that  neces- 
sarily affiant  is  acting  only  on  information  and  belief  other  than 
actual  knowledge,  then  the  evidentiary  facts  must  be  stated.     (Id.) 

8.  Okdeb  or  Abbest — Fbaud  in  CoNTaAonNO  Debt — SurnciENor  or 
Arrn>AViT. — An  order  for  an  arrest  pursuant  to  section  481  of  the 
Code  of  Civil  Procedure  for  fraud  in  contracting  the  debt  or  incur- 
ring the  obligation  for  which  the  action  is  brought  is  authorized 
mpon  affidavits  reciting  that  the  defendant  represented  himself  to 
be  a  reputable  business  man,  whereas  in  fact  he  was  a  man  of  bad 
repute  and  doing  business  under  an  assumed  name,  that  such  name 
was  assumed  in  order  to  defraud  creditors,  that  he  concealed  the 
property  purchased  from  the  plaintiffs  to  prevent  its  being  taken 
under  attachment,  and  had  stopped  payment  of  a  check  given  in 
part  payment  for  the  property.     (Id.) 

ASSESSMENT.    See  Corporation,  2,  7-9;  Place  of  Trial,  ff. 

ASSIGNMENT. 

1.  Claims  roB  Daicages  rsoic  FIjOOd  Watebs — 6copb  or  Tbansfeb. — 
An  assignment  of  claims  for  damages  caused  by  flood  waters  from 
a  dam  and  ditches  of  an  irrigation  company,  on  or  about  a  stated 
date,  to  the  property  of  the  assignors,  authorizes  the  assignee  to 
recover  for  damages  to  the  property  from  the  negligence  of  the 
company  in  the  construction,  operation,  or  maintenance  of  the  head- 
gate  to  its  main  ditch,  as  it  was  not  necessary,  in  order  to  pass  title 
to  the  claim  by  assignment,  to  state  or  describe  the  particnUr  act 
of  omission  causing  the  flood  waters  to  leave  their  course,  and  so 
flood  and  damage  the  property  of  the  assignors.  (Stapp  t.  Madera 
Canal  &  Irr.  Co.,  41.) 

2.  Damages  to  Beal  Pbopebtt — Assignment  or  Claim. — ^In  view  of 

the  provisions  of  section  954  of  the  Civil  Code,  a  claim  for  damages 
to  real  property  may  be  assigned  without  assigning  or  transferring 
with  the  claim  the  title  to,  or  the  possession  of,  the  property  dam- 
aged. (Id.) 
8.  Assignment  roB  Bsnetit  or  Cbxditobs— BBom<ABiTT^EsTOFPCL.— 
Where  an  assignment  of  property  is  made  for  benefit  of  creditors, 
a  creditor  who  has  his  attorney  attend  a  called  creditors'  meeting 
and  two  days  thereafter,  with  full  knowledge  of  the  assignment 
and  its  purpose,  has  his  attorney  deliver  a  statement  of  his  account 
a4  0sl.App — 62 
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to  the  assignee,  waives  all  objections  to  the  reicnlarity  of  the  a»- 
rignment.     (Henry  Cowell  lime  etc.  Co.  t.  Smith,  92.) 
i.  Assignment  or  Cattbes  of  Action  —  Fraud — ^Salb  of  Corporats 
Stock. — Under  sections  953,  954,  and  1044  of  the  Ciril  Code,  causes 
of  action  for  damages  sustained  by  various  stockholders  in  a  cor- 
poration in  making  sales  of  their  respective  shares  of  stock  upon  the 
.false  representation  of  a  fellow-stockholder  more  familiar  with  the 
,  values  of  the  corporate  property  than  themselves,  that  the  price 
reported  by  him  to  them  was  all  that  could  be  obtained  for  the  stock, 
are  assignable,  as  they  are  not  merely  causes  of  action  for  fraud 
and  deceit,  but  involve  substantial  rights  of  property.     (MeCord  t. 
Martin,  129.) 
Bee  Contract,  21. 

ASSOCIATION.    See  Contract,  X 

ATTACHMENT. 

1.  Malicious  Attaghment— IjIck  of  Maijcb— Pbobablx  Causs— Suf- 
HCienct  of  Evidence. — ^In  this  action  by  a  corporation  to  recover 
damages  for  the  alleged  wrongful  and  malicious  acts  of  the  defend- 
ants in  procuring  the  seizure  of  certain  merchandise  out  of  the  stock 
of  merchandise  of  the  plaintiff  under  a  writ  of  attachment  issued 
at  the  instance  of  the  defendants  in  an  action  against  an  individual 
whose  business  had  been  taken  over  by  the  corporation,  it  is  held 
that  the  evidence  supports  the  finding  that  the  attachment  was  levied 
without  malice  and  that  there  was  probable  cause  therefor.  (Bar- 
anger  Co.  T.  Meyer,  Cahn  &  Talbott,  159.) 
2b  Pbobabi«b  Cause— Advice  of  Attorney. — In  addition  to  the  propo- 
sition that  the  evidence  was  of  itself  sufficient  to  constitute  prob- 
able cause,  the  defendants  were  also  entitled  to  the  benefit  of  the 
rule  that  where  one,  before  instituting  such  a  prosecution,  has  in 
good  faith  consulted  an  attorney  at  law  of  good  standing,  has  stated 
to  him  all  of  the  facts  of  the  case,  and  haa  been  thereupon  advised 
by  such  attorney  that  a  prosecution  would  lie,  and  such  person  has 
acted  honestly  upon  that  advice,  this,  of  itself,  constitutes  probable 
eauso.  (Id.) 
See  Sale,  8, 

ATTORNEY  AT  LAW. 

1.  Attobnet  and  Client— Authobitt. — An  attorney  is  the  agent  of  his 

client  for  the  management  and  conduct  of  the  cause  while  it  is 
pending  before  the  court  for  determination,  and,  as  such  agent, 
he  has  authority  to  bind  his  client  in  all  matters  pertaining  to 
the  conduct  and  management  of  the  suit.     (Clemens  v.  Gregg,  245.) 

2.  Stipulation  of  Attorney  —  Presumption  of  Authoeity  —  £zcep> 

TiONw — A  stipulation  of  an  atturncy  will  be  presumed  to  have  been 
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aathorized  bj  the  elient,  as  well  in  order  to  uphold  the  aetion  of 
it»  eonrt  as  for  the  protection  of  the  other  party  to  the  stipula- 
tion; bnt  when  the  adverse  party,  as  well  as  the  court,  is  aware  that 
the  attorney  is  acting  in  direct  opposition  to  his  client's  instruc- 
tions or  wishes,  the  reason  of  the  rule  ceases  and  the  court  ought 
not  to  act  upon  the  stipulation.     (Id.) 

3.  FOBBOLOSTTBB   OW  DlOED  OF  TBUST— STIPULATION  OF   COUNSEL — FORM 

OF  DiORBB— WiiYEB  OF  Appxau — A  stipulation  between  the  attor- 
neys of  the  parties  in  an  aetion  for  the  foreclosure  of  a  deed  of 
tmsty  providing  the  terms  upon  which  a  decree  of  foreclosure  and 
■ale  may  be  entered,  and  waiving  all  right  of  appeal  therefrom, 
Is  binding  on  the  parties,  under  section  283  of  the  Code  of  Civil 
Procedure  giving  an  attorney  authority  to  bind  his  client  to  any 
of  the  steps  of  an  aetion«     (Id.) 

aTTOENEY'B  F££a    See  Account  Stated^  1. 

BAKKa    See  Lease,  15,  17,  18. 

BENEFITS.    See  Workmen's  Compensation  Act,  2» 

BONDS.    See  Deed  of  Trust,  1,  2;  Justice's  Court,  1;  Office  and  Officers, 
7,  8;  Street  Assessment^  9. 

BONUS.    See  Contract,  1. 

BBOKEBa 

1.  Beoker's  COMMISSIONS  —  When  Easnied. — A  real  estate  brokcrr  em- 
ployed to  sell  real  property  has  earned  his  compensation  when  he 
has  produced  a  purchaser  able  and  willing  to  take  the  property  on 
the  terms  proposed,  or  who  has  been  accepted  by  his  principal  as 
such  purchaser  by  entering  into  a  contract  with  him,  and  in  the 
latter  event  the  ability  of  the  purchaser  to  carry  out  his  contract 
is  immaterial  to  the  right  of  the  broker  to  receive  compensation 
from  his  principal.     (Brion  t.  Oahill,  258.) 

8.  Bulk  —  Whsn  Inapplicable.  —  Such  rule  is  based  entirely  upon 
the  fact  that  there  exists  a  contract  of  employment  between  the 
principal  and  broker,  and  has  no  application  to  a  situation  where 
there  is  no  previous  contract,  and  where  the  claim  of  the  broker  is 
based  upon  a  provision  of  a  contract  between  his  principal  and  the 
person  produced  by  him  to  which  he  himself  is  not  a  party;  in 
such  ease  his  rights  are  those  only  which  are  conferred  by  such 
eontraet.     (Id.) 

8.  Agbsbment  of  Exchange — Abilfft  to  Oonvet  Good  Title — Ef- 
fect UPON  Commissions. — The  ability  of  the  person  produced  by 
the  broker  te  eonvey  good  title  in  the  case  of  an  agreement  of 
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BBOKEBS  (Continued). 

exchange  is  not  te  be  given  the  same  eifect,  ia  to  far  as  the 
broker's  compensation  is  concerned,  as  in  the  case  of  an  agreement 
of  sale,  for  in  the  former  case  there  is  no  acceptance  of  abilitj  to 
consummate  the  purchase  by  entering  into  the  agreement,  as  in  the 
ease  of  an  agreement  of  sale.     (Id.) 

4.  Broker's  OoiiiassioNs — Individual  Interest  in  Leasing  Pbopertt 
— INAPPLICABILITT  OT  PRINCIPLE. — A  broker  employed  to  secure  a 
tenant  for  a  building  in  course  of  construction,  who  with  a  third 
person  enters  into  a  contract  to  lease  the  premises  themselves,  sub- 
ject to  conditions,  which  were  never  performed,  is  not  prevented 
thereby  from  recovering  his  commission  for  negotiating  a  subsequent 
lease  with  such  third  party  and  other  persons,  as  the  principle  that 
a  broker  cannot  recover  commissions  for  services  when  his  position 
IS  inconsistent  with  his  duty  as  agent  has  no  application  to  such  a 
case.     (Stineman  v.  Gottschalk,  357.) 

6.  Eeal  Estate  Brokers  —  Authorization  to  Seui  Oountet  Land  — 
Statute  of  Frauds  —  Supficienct  op  Description.  —  A  writing 
authorizing  and  employing  a  broker  to  sell  country  lands  sufficiently 
describes  the  property  to  satisfy  the  requirements  of  subdivision  6 
of  section  1624  of  the  Civil  Code,  where  the  state,  county,  street,  and 
road  are  given,  together  with  the  acreage  and  a  specific  description 
of  the  character  of  the  improvements  thereon.  (Anderson  t.  Wil- 
strup,  771.) 
See  Agency,  5;  Damages,  A. 

BUIU^ING  CONTRACT. 

Mechanic's  Lien— Abandonment  op  Contract— Portion  op  Con- 
tract Price  Available  por  Liens. — ^Where  a  building  contract  pro- 
viding that  seventy -five  per  cent  of  the  value  of  the  labor  performed 
and  materials  furnished  during  each  month  was  to  be  paid  on  the 
first  day  of  the  succeeding  month  until  final  acceptance  of  the  build- 
ing, and  the  remaining  twenty-five  per  cent  thirty-five  days  after 
such  acceptance,  was  abandoned  before  completion,  the  proper 
amount  for  the  court  to  take  as  a  basis  for  the  calculation  of  the 
portion  of  the  contract  price  available  to  materialmen  and  applicable 
to  the  satisfaction  of  their  liens,  under  section  1200  of  the  Code  of 
CSvil  Procedure,  as  it  then  existed,  was  the  total  value  of  the  work 
and  materials  placed  on  the  land  before  abandonment,  and  not  the 
amount  of  money  which  had  been  paid  to  the  contractor  to  the  date 
of  abandonment.     (Bellingham  Bay  Lumber  Co.  v.  Hopkins,  534.) 

CEBTIOBAKI.    See  Municipal  Corporations,  4,  5;  Workmen's  Compen- 
sation Act,  4,  8;  Writ  of  Beview. 

GHABTSBS.    See  Office  and  Officers,  1-^ 
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CHECK. 

1.  Action  on  Check — ITvibsnoe — ^Priica  Pacii  Case. — In  an  action  on 

a  cheek  gWen  as  a  deposit  on  account  of  the  purchase  price  of  real 
property  which  the  plaintiff  told  to  the  defendant,  the  introduction 
of  the  check  in  evidence  and  proof  of  its  nonpayment  makes  a  prima 
facie  ease  for  plaintiff,  casting  on  defendant  the  burden  of  estab- 
lishing his  affirmative  defense  of  failure  of  consideration.  (Ingalls 
▼.  Ejrraud,  126.) 

2.  Vendor  and  Purghaseii — ^Deposit  Check — ^Failure  or  Considera- 

tion.— Where  in  such  an  action  it  is  shown  that  the  plaintiff's  title 
to  the  real  property  which  he  had  contracted  to  convey  to  the  de- 
fendant was  admittedly  imperfect  on  the  only  date  when  he  made 
any  offer  to  convey,  and  where,  after  such  time,  and  before  the  com- 
mencement of  the  action,  he  conveyed  to  a  third  person  whatever 
interest  he  had  in  the  property,  the  consideration  for  defendant's 
deposit  check  failed  and  plaintiff  could  not  recover  thereon,  regard- 
less of  the  fact  that  the  conveyance  to  the  third  person  was  not  made 
nntil  after  the  expiration  of  the  period  for  perfecting  the  title. 
(Id.) 

CLAIM  AND  DELIVERY. 

1.  Failure  of  Sureties  to  Justitt  on  Bedelivert  Bond — Return  or 

Property. — In  an  action  in  claim  and  delivery,  the  failure  of  the 
defendant  to  cause  its  sureties  to  justify  on  its  redelivery  bond 
amounts  to  an  abandonment  of  its  attempt  to  require  the  return  to 
it  of  the  property,  and  gives  the  plaintiff  the  right  to  have  the  prop- 
erty delivered  to  him  by  the  sheriff  the  same  as  if  no  such  under- 
taking had  been  given  at  all.     (Bailey  v.  Security  Trust  Co.,  348.) 

2.  Wrongful  Redelivery  of  Property  by  Sheriff — Status  of  De- 

fendant— Mandamus. — Where  in  a  claim  and  delivery  action  the 
property  is  wrongfully  redelivered  by  the  sheriff  to  the  defendant, 
the  possession  of  the  defendant  is  the  sheriff's  possession,  and  man- 
damus will  lie  at  the  instance  of  the  plaintiff  to  compel  its  redelivery 
to  him.     (Id.) 

8.  Expiration  of  Term  of  Office  —  Mandamus  —  Parties. — Where 
property  is  wrongfully  redelivered  by  the  sheriff  and  such  officer 
goes  out  of  office,  his  successor  in  office  is  not  a  necessary  party  de- 
fendant in  a  mandamiLS  proceeding  against  the  defendant  to  compel 
the  delivery  of  the  property  to  the  plaintiff.     (Id.) 

4.  Petition  for  Mandamus — Compliance  With  Statute. — The  peti- 
tion for  the  writ  of  mandate  is  not  subject  to  general  demurrer  for 
insufficiency  for  failure  to  set  out  the  contents  of  the  affidavit,  under- 
taking, and  order  which  constituted  the  process  under  which  the  prop- 
erty was  seized,  where  it  is  alleged  that  such  documents  were  made 
in  accordance  with  the  provisions  and  requirements  of  the  Code  of 
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CLAIM  AND  DELIVERY  (Continued). 

Civil  Procedure,  and  that  upon  receiving  those  doeumentB  the  iheriif 
took  the  property  into  his  possession.  (Id.) 
ff.  AFFIDAVIT — Return  to  Writ. — The  return  to  the  alternative  writ 
of  mandamtu  denying  that  the  respondent  was  ever  served  with  a  copy 
of  the  affidavit,  set  forth  in  the  petition,  but  that  a  copy  of  the  only 
affidavit  served  on  him  was  annexed  to  the  return,  does  not  charge  a 
defect  in  the  affidavit  made  by  petitioner,  but  merely  that  the  sheriff 
did  not  serve  on  him  a  true  copy.  (Id.) 
See  Judgment,  7;  Justice's  Court,  4;  Sale,  ff. 

COLLATERAL  ATTACK.    See  Publie  Lands,  %. 

COMMITMENT.    See  Criminal  Law,  5. 

COMMUNITY    PROPERTY.    See   Estates   of    Deceased   Persons,   4; 
Lease,  14;  Sale,  3. 

COMPENSATION.    See  Offi<;0  and  Officers,  4,  5;  Trust,  L 

COMPROMISE.    See  NegUgence,  24. 

CONCLUSIONS  OF  LAW.    See  Appeal,  14. 

CONDEMNATION  OP  LAND. 

1.  Eminent  Domain — Condemnation  or  Lands  on  Oakland  Watoi- 
rtoNT— Complaint— SuTPiciENCT  of  Description — Ship  Channel. 
In  an  action  by  the  city  of  Oakland  to  condemn  for  public  purposes 
certain  lands  on  its  waterfront,  the  description  of  the  southerly 
boundary  thereof  as  the  northerly  boundary  line  of  the  ship  channel 
in  Oakland  harbor  which  was  the  line  of  ordinary  low  tide  of  May  4, 
1852,  and  which  northerly  boundary  line  of  ship  channel  was  the 
southerly  boundary  line  of  the  lands  gran/ted  and  released  tu  the 
town  of  Oakland  by  the  act  of  the  legislature  approved  May  4,  1852, 
is  sufficiently  definite  and  certain,  as  the  words  ''ship  channel"  as 
employed  in  the  complaint  and  the  statute  meant  the  line  of  low  tide 
of  the  date  of  the  statute.     (City  of  Oakland  v.  Wheeler,  442.) 

2.  Location  of  Boundary  Line — Evidence. — Where  in  such  an  ac- 

tion the  parties  are  unable  to  agree  as  to  the  location  of  the  south- 
erly boundary  line  of  the  lande  sought  to  be  condemned,  and  it  is 
impossible  to  determine  its  exact  location  by  reason  of  the  accumu- 
lation of  debris  thereon,  it  is  permissible  to  introduce  evidence  of 
;  such  location,  in  view  of  the  sufficiency  of  the  description,  set  forth 

in  the  complaint.     (Id.) 
8.  Coast  Subvet  Chart  of  United  States  Engineers — ^Admissibiutt. 
A  coast  survey  chart  of  United  States  engineers  of  the  coast  and 
geodeile  survey  is  competent  evidence  under  sections  1920  and  1926 
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CONDEMNATION  OF  LAND  (Contimied). 

of  the  Code  of  Civil  Procedure  tx>  establish  the  boundary  line,  as 
such  map  i$  an  original  record  of  the  United  States.  (Id.) 
4.  AccuKACY  or  Map— Opinions  op  Experts  Inadhissibls. — Opinions 
of  engineers  as  to  the  accuracy  of  a  geodetic  map  introduced  in  evi- 
denee  are  inadmissible,  as  the  matter  is  a  question  for  the  jury* 
(Id.) 
6.  Fixing  op  Damages — ^Yalus  at  Issuance  op  Sttmmons — Consti- 
TunoNAL  PBOVisiON.—The  provision  of  section  1249  of  the  Code  of 
Civil  Procedure  that  the  value  of  condemned  property  shall  be  fixed 
as  of  the  date  of  the  issuance  of  the  summons,  is  eonstitutionaL 
(Id.) 

6.  BiPARIAN     OWNEES    UPON    NaVIQABUB    WATERS  —  AOCBSS    TO    DEEP 

Water. — Owners  of  land  upon  the  littoral  of  a  navigable  bay  have 
no  right  of  access  to  deep  water  over  intervening  tide-lands.     (Id.) 

7.  Whaspino-out  Privilege  to  Deep  Water — ^Adverse  Possession. — 

The  exercise  by  the  owners  of  waterfront  property  of  a  wharfing-out 
privilege  to  deep  water  for  thirty -seven  years  (1852  to  1889)  did  not 
give  them  title  by  adverse  possession  thereto,  in  view  of  the  with- 
drawal from  sale  of  the  lands  below  low  tide  by  the  Constitution  of 
1879.     (Id.) 

8.  Accretion — Instruction. — An  instruction  on  the  subject  of  accre- 

tion was  properly  refused,  in  view  of  the  fa^t  that  no  attempt  was 
made  to  condemn  any  land  added  by  accretion,  though  there  was  tes- 
timony that  the  tide  line  had  been  extended  from  the  shore  by 
accretion.     (Id.) 

9.  Trial  op  Action — Theory — ^Appeal. — ^Where  such  aetion  was  tried 

on  the  theory  that  all  questions  at  issue  could  be  properly  submitted 
to  the  jury,  and  the  trial  court  was  never  in  plain  language  asked 
to  take  the  issues  as  to  boundaries  from  the  jury,  and  the  defendantii 
introduced  evidence  upon  the  subject,  they  cannot  contend  on  appeal 
for  the  first  time  that  no  question  but  the  amount  of  the  compensa- 
tion to  be  paid  for  the  property  should  have  been  submitted  to  the 
juiy.  (Id.) 
10.  Highway — Taking  op  PtaVATB  Property — ^Plbading — ^Necessity.— 
In  an  action  brought  on  behalf  of  a  county  to  enforce  condemnation 
of  a  strip  of  land  for  public  road  purposes,  it  is  not  necessary, 
under  the  amendment  of  1913  to  section  1241  of  the  Code  of  Civil 
Procedure,  that  it  should  appear  by  the  allegations  of  the  complaint 
that  the  board  of  supervisors  had  in  a  formal  way  by  resolution 
declared  the  existence  of  the  public  necessity  for  the  laying  out 
of  the  road  and  the  taking  of  the  property,  where  it  is  alleged  that 
all  the  steps  required  by  section  2681  et  seq.,  of  the  Political  Code 
from  the  filing  of  a  petition  by  freeholders,  including  hearing  on 
report  of  Tiewers,  and  the  fixing  of  damages  by  the  board  had  been 
taken  by  the  board.     (Biverside  Co.  v.  AlberhiU  C.  &  C.  Co.,  538.) 
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CONDEMNATION  OF  LAND  (Continued). 

11.  Establishment  or  Pubuo  Roai>— Dstebmination  or  Boabd  of  Su- 
pervisors CONGLUSIVK. — Tlie  determination  of  the  board  of  snper- 
▼iBora  after  compliance  with  the  provisions  of  section  2681  et  seq. 
•f  the  Political  Code  to  establish  a  public  road  is  conclusive  as  to 
the  necessity  for  and  location  of  the  road,  and  the  amendment  of 
1913  to  section  1241  of  the  Code  of  Civil  Procedure  has  not  changed 
the  law.     (Id.) 

CONFESSION.    See  Criminal  Law,  17. 

CONSOLIDATION.    See  Elections,  1,  & 

CONSTABLE.    See  Office  and  Officers,  4r^ 

CONSTITUTIONAL  LAW. 

1.  Appropriation  op  Public  Monet  for  Peace  Jubilee  at  Vicksbuiui — 
Vaud  Leqislatxye  Enactment — Gift  Provision  not  Violated. — 
The  act  of  the  legislature  which  became  effective  Julj  31, 1917  (Stats 
1917,  p.  1608),  appropriating  the  sum  of  fifteen  thousand  dollars, 
to  be  expended  by  the  Governor,  in  his  discretion,  for  the  purpose 
of  assisting  to  defray  the  expenses  of  a  public  nature  incident  to 
the  holding  of  the  national  memorial  reunion  and  peace  jubilee  at 
Vieksburg,  Mississippi,  in  October,  1917,  is  a  valid  enactment,  and 
is  not  within  the  inhibition  of  section  31  of  article  lY  of  the  Con- 
stitution, prohibiting  any  gift  of  public  money  to  any  individual  or 
corporation,  and  interdicting  the  appropriation  of  public  money  for 
the  purpose  or  benefit  of  any  corporation  or  institution  not  under 
the  exclusive  management  and  control  of  the  state  as  a  state  institu- 
tion.    (Stephens  v.  Chambers,  660.) 

2.  Bequirements  op  Bill  Approprutino  Public  Money — Constitu- 

noNAL  Provision  not  Contravened.  —  The  act  of  the  legislature 
which  became  effective  July  31,  1917,  appropriating  public  money 
for  the  purpose  of  assisting  to  defray  the  expenses  of  a  public 
nature  incident  to  the  national  memorial  and  peace  jubilee  at  Vicks- 
burg,  Mississippi,  in  October,  1917,  is  not  inconsistent  with  section 
84  of  article  lY  of  the  Constitution,  declaring  that  no  bill  making 
an  appropriation  of  money,  except  the  general  appropriation  bill 
shall  contain  more  than  one  item  of  appropriation,  and  that  for 
a  single  and  certain  purpose  to  be  expressed  therein,  because  of  the 
indefiniteness  of  the  language  of  the  act.  (Id.) 
8.  Ezpenditubb  op  Monet— Discretion  op  Governor— Vauditt  not 
Appected. — The  act  of  the  legislature  which  went  into  effect  July 
81,  1917,  appropriating  public  money  for  the  national  peace  jubilee 
eelebration  at  Vicksburg,  Mississippi,  in  October,  1917,  is  not  void 
because  it  vests  the  Governor  with  discretion  in  the  expenditure  of 
the  money  appropriated.     (Id.) 
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CONSTITUTIONAL  lAW  (Oontinued). 

4.  Oas   CORPORAnONS — NONOOMPLIANCB  WiTH   DEMAND  FOE  SEBVICE — 

Penalty  —  Code  Section  Unconstitutional.  —  Section  629  of  the 
Civil  Code,  which  imposes  a  penalty  upon  corporations  engaged  in 
supplying  light  and  gas  for  failure  to  comply  with  the  terms  of 
the  section  upon  demand,  is  repugnant  to  section  11  of  article  I  of 
the  Constitution,  requiring  all  laws  of  a  general  nature  to  have  a 
uniform  operation,  since  it  leaves  free  from  the  penalty  natural  per- 
sons and  copartnerships  engaged  in  the  same  business.     (Thompson 
T.  San  Francisco  Gas  etc.  Co.,  699.) 
See  Criminal  Law,  06,  69;  Cbndemnation  of  Land,  5-7;  Fugitive 
from  Justice^  1;  Initiative  and  Referendum,  1;  Municipal  Cor- 
porations, 1-8;  Office  and  Officers,  4,  5,  9-12, 

C0N8TBUCTI0N.    See  Contract,  15;  Fire  Insurance,  % 

OONTBACT. 

L  OONSTBUCTION    OF    FACTOET  —  AGREEMENT    BETWEEN     CHAMBER    OV 

Commerce  and  Corporation — Payment  of  Bonus — ^Extent  of  Lia- 
biutt. — An  agreement  between  a  voluntary  organization  of  residents 
of  a  city  arid  a  corporation  desirous  of  locating  a  factory  therein, 
that  the  corporation  would  erect  the  factory  and  that  the  organ- 
ization would  upon  proof  that  the  corporation  had  spent  certain  sums 
in  wages  to  employees,  pay  the  corporation  a  bonus,  to  be  raised 
bj  contributions,  and  that  before  execution  of  the  agreement  each 
would  show  the  other  that  the  necessary  cash  had  been  provided 
in  fact,  is  not  to  be  construed  as  an  agreement  by  the  organization 
or  ite  members  to  pay  the  bonus  at  all  events,  but  aa  an  agreement 
to  pay  from  a  certain  particular  fund,  and  where  the  corporation 
waived  the  right  to  have  the  fund  secured  in  advance,  and  was  paid 
the  full  amount  collected,  it  cannot  hold  the  members  primarily 
liable  for  the  nnpaid  bonus.  (Warman  Co.  ▼•  Bedondo  L  ach  C. 
of  C,  87.) 

2.  Voluntary    Association  —  Plbadino  —  Parties. — A  voluntary  as- 

sociation of  residents  of  a  city  organized  for  the  purpose  of  pro- 
moting public  welfare,  and  from  which  the  members  derived  no 
■peciflc  individual  profit  or  profit  different  from  that  which  would 
accrue  to  the  municipal  community,  is  not  engaged  in  any  business, 
within  the  meaning  of  section  388  of  the  Code  of  Civil  Procedure, 
providing  that  persons  associated  in  "busineee"  and  transacting  it 
nnder  a  common  name  may  be  sued  by  such  name,  and  that  judg- 
ment may  be  taken  against  members  served,  though  not  named  as 
parties.     (Id.) 

3.  Counties — Expertino  County  Books — Illegal  Conisact  by  Grand 

Jury — Unauthorized  Batification  by  Supervisors. — The  board 
of  supervisors  of  a  county  has  no  authority  to  ratify  and  approve 
a  contract  made  by  the  grand  jury  employing  experts  to  examine 
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OONTBACT  (Continued). 

the  bookg  of  the  county  ofBciib,  where  the  eontraet  proTided  for 
A  eompensation  whieh  in  amount  directly  violated  the  provisiont 
of  section  928  of  the  Penal  Code.  (Jacks  t.  Taylor,  95.) 
4.  Violation  of  Statute — ^When  Illeoai« — ^A  contract  is  Ulegal  which 
is  made  in  direct  disregard  of  the  provisions  of  a  statute  which 
provides  for  and  regulates  the  making  of  such  contract.     (Id.) 

6.  Will  —  Contract  fob  Testaicentabt  Disposition  —  doBSEQUKNT 
Marriage  and  Birth  of  Issue — ^Withholding  of  ETquitablb  Be- 
lief.— ^While  a  man  ordinarily  may  make  a  valid  agreement  hinding 
himself  to  dispose  of  his  property  in  a  particular  way  by  last  will 
and  testament,  which  a  court  of  equity  will  specifically  enforce  by 
treating  his  heirs  as  trustees,  and  compelling  them  as  such  to  convey 
the  property  according  to  the  contract,  nevertheless  such  a  contract 
will  not  be  specifically  enforced  where  the  man  marries  after  mak- 
ing it  and  issue  is  bom  to  the  marriage,  and  the  wife  has  no  notice 
or  knowledge  of  the  contract  until  after  her  husband's  death,  whiqh 
occurred  twelve  years  after  the  marriage.     (Sargent  ▼.  Corey,  193.) 

0.  Action  to  Enforce  Contract  —  Equitable  Division  —  Lack  of 
Jurisdiction. — In  an  action  to  enforce  such  a  contract  the  trial 
court  is  without  power  to  make  any  equitable  division  of  the  prop* 
erty,  notwithstanding  the  value  thereof  is  large  and  that  it  would 
be  inequitable  to  impress  a  trust  upon  all  of  it  in  f^vor  of  the 
plaintiffs.     (Id.) 

7.  Pleading — ^Refusal   of— Amendment   of   Complaint — Discretion 

not  Abused. — In  such  an  action  it  is  not  an  abuse  of  discretion  to 
refuse  to  permit  the  complaint  to  be  amended  by  setting  up  the 
execution  of  a  mutual  will  by  the  testator  and  his  first  wife  in  favor 
of  the  plaintiffs,  where  it  is  shown  that  the  same  was  executed 
several  years  subsequent  to  the  contract  sued  upon,  and  no  showing 
made  that  it  was  intended  to  be  irrevocable.     (Id.) 

8.  Agreement  to  Loan  Monet — Mortgage  on  Purchased  Automo- 
bile—  Defective  Execution — ^Recovery  of  Money. — Where  an 
automobile  manufacturing  company,  desiring  to  make  the  sale  of 
a  motor  truck,  agreed  with  the  plaintiff  that  if  she  would  advance 
a  certain  sum  of  money  to  the  proposed  purchaser  to  enable  him  to 
make  the  purchase,  the  plaintiff  should  be  protected  by  a  first 
ehattel  mortgage  on  the  truck,  which  she  did,  and  the  mortgage  on 
the  truck  was  executed  informally  and  unacknowledged,  the  plaintiff 
had  the  right  to  refuse  to  accept  the  mortgage  and  to  insist  on  the 
correction  of  its  execution,  and  where  the  correction  was  not  made, 
the  plaintiff  was  entitled  to  recover  the  money  advanced  from  the 
eompany.     (Saxon  t.  Buckeye  Mfg.  Co.,  200.) 

9.  MoaPGAGB— Conveyance  of  Property  to  Corporation — ^Payment — 

Oral  Promise  of  Grantee — Statute  of  I^uds. — Where  mort- 
gaged property  was  conveyed  to  a  corporation,  an  oral  agreement 
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made  hj  the  prineipal  stockholder  with  the  holder  of  the  note  that 
he  would  pay  the  note  is  void  because  not  in  writing  and  for  lack 
of  eonsideration.     (Sherwood  ▼.  Lowell,  365.) 

10.  Patmxnt  or  INTEBXST  —  Cbkdit  on  Bujmead  of  Corporation  — 
iNSurnciENT  MxiiORANDUH. — A  payment  of  interest  on  the  note 
by  such  stockholder,  eridenced  hj  a  eredit  for  the  amount  in  a 
memorandum  in  defendant's  handwriting  on  the  corporation's  full- 
head,  containing  charges  against  the  holder  of  the  note  for  merchan- 
dise purchased  from  the  corporation,  is  not  a  sufficient  memorandum 
to  satisfy  the  requirements  of  subdivision  2  of  section  1624  of  the 
CiTil  Code,  on  the  theory  that  the  stockholder  treated  the  name  of 
the  corporation  printed  on  the  billhead  as  his  o?m  or  adopted  it  as 
his  signature.     (Id.) 

IL  Statute  of  LiMrrATioNS— Nrw  Pbomis*— Insufficient  Writino. 
Such  a  writing  is  not  sufficient  to  take  the  note  out  of  the  operation 
of  the  statute  of  limitations,  under  section  360  of  the  Code  of  Civil 
Procedure,  since  an  acknowledgment  of  a  debt  from  which  a  promise 
to  pay  may  be  implied  must  be  a  direct,  distinct,  unqualified,  and 
unconditional  admisedon  of  a  previous  subsisting  debt,  for  which  the 
party  la  liable  and  willing  to  pay.     (Id.) 

12.  Part  Payment  iNSUFncixNT. — ^TJnder  section  360  of  the  Code  of 
Civil  Procedure,  a  part  payment  is  not  sufficient  in  itself  to  take  a 
debt  out  of  the  statute  of  limitations,  unless  there  is  a  writing  signed 
by  the  party  to  be  charged,  showing  an  acknowledgment  of,  or  an 
express  promise  to  pay,  the  debt.     (Id.) 

18.  Assumption  of  Mortoaox  Debt  by  Corporation  Grantee  —  Guar- 
antor Against  DEFiciENor^Where  mortgaged  property  is  con- 
v^ed  to  a  corporation,  and  its  principal  stockholder  assumes  and 
agrees  to  pay  the  debt,  the  corporation  or  stockholder  becomes  noth- 
ing more  than  a  guarantor  of  or  indemnifier  against  any  deficiency 
that  might  arise  upon  a  foreclosure  sale  of  the  mortgaged  premises. 
(Id.) 

14.  Payment  of  Fbomissory  Note— Proceeds  from  Baix  of  Growing 
Cbop  Less  Harvesting  Expenses — ^Interpretation  of  Term. — 
An  agreement  indorsed  on  the  back  of  a  promissory  note  given  in 
payment  for  the  purchase  price  of  the  payee's  interest  in  a  growing 
erop  of  grain,  which  was  owned  jointly  by  the  payee  and  maker  of  the 
note,  that  the  payee  should  look  for  payment  solely  to  the  proceeds 
of  the  sale  of  the  crop  "after  any  and  all  harvesting  expenses"  had 
been  paid  out  of  the  proceeds  realized  from  the  sale  of  the  crop,  is 
not  to  be  interpreted  as  limiting  the  harvesting  expenses  to  only 
such  expenses  as  the  maker  of  the  note  might  incur  in  the  cutting 
and  threshing  of  the  crop,  but  includes  the  cost  of  making  repairs 
to  the  machinery  used  in  harvesting,  rent  of  livestock,  and  imple- 
ments required,  cost  of  labor,  and  board  of  men.  (Betts  v.  Orton, 
t»7.) 
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15.  Intebpbetation  or  Oonteaots. — Contraets  are  to  be  interpreted  lo 

as  to  give  effect  to  the  mutual  intention  of  the  parties,  which  in* 
tent,  where  the  language  is  clear  and  explicit  and  does  not  involve 
an  absurdity,  is  to  be  ascertained  from  the  language  thereof;  it  is 
onlj  where  it  is  doubtful,  uncertain,  or  ambiguous  that  the  circum- 
stances surrounding  the  making  of  the  contract  become  important  in 
ascertaining  the  intent  of  the  parties.     (Id.) 

16.  Removal  or  Debris — Cost  or  Work — Construction  or  Oontkaot. — 

Under  the  terms  of  a  written  contract  to  clear  real  property  from 
debris  resulting  from  fire,  which  provided  that  the  work  was  to 
be  paid  for  upon  cost  charges  plus  ten  per  cent  for  superintend- 
ence, and  that  in  case  of  anj  increase  of  wages  demanded  for  labor 
ftbove  the  amount  specified,  the  charges  of  the  contractor  should 
thereafter  be  based  upon  such  increased  cost  of  labor,  but  that  if  the 
owners  should  deem  the  increase  excessive  thej  should  have  the  privi- 
lege of  stopping  ell  further  work,  and  that  the  total  of  the  work 
should  not  exceed  a  designated  amount,  except  as  to  inereased  cost 
of  labor,  the  contractor's  charge  for  the  entire  work  is  limited  to  the 
maximum  figure  stated  in  the  contract,  except  for  inereases  in  the 
eost  of  labor,  notwithatanding  that  the  contractor  in  the  perform- 
ance of  i>ortions  of  the  work  was  subject  to  the  direction  of  the 
agents  of  the  owners  fiffecting  the  amount  and  detail  of  the  work  to 
be  done  and  the  manner  of  doing  it  (Ransome-C.  Go.  ▼.  Yon 
8chroeder,  475.) 

17.  Municipal   Corporations  —  Contracts   ros  School   Buildinos — 

CoiiPBTiTiyx  Bidding  —  Oakland  Charter. — The  board  of  educa- 
tion of  the  citj  of  Oakland  is  not  authorized,  under  section  189  of 
the  charter  of  that  eitj  authorizing  changes  in  plans  and  specifica- 
tions of  contracts  for  the  construction  of  school  buildings,  to  enter 
into  a  contract  for  extra  work  exceeding  five  hundred  dollars  without 
complying  with  section  130  of  such  charter,  requiring  the  letting  of 
contracts  to  the  lowest  bidder  after  public  notice,  since  section  189 
is  limited  to  changes  in  work  provided  for  in  original  contracts, 
and  does  not  extend  to  work  which  is  entirely  distinct,  independent, 
and  apart  from  that  contemplated  and  provided  for  under  the 
original  contract.     (Clinton  Construction  Co.  v.  Clay,  625.) 

18.  Approval  or  Unauthorized  Contract— Contract  not  Validated. — 

A  contract  let  by  the  board  of  education  of  the  city  of  Oakland 
for  work  on  a  school  building  exceeding  fiv9  hundred  dollars,  with- 
out complying  with  section  130  of  the  charter,  re<iuiring  competitive 
bidding,  is  not  validated  by  its  approval,  as  provided  by  section 
122  of  the  charter,  by  a  four-fifths  vote  of  the  board  of  education 
after  rejection  by  the  auditor,  as  that  section  relates  only  to  con- 
tracts that  the  board  had  authority  to  make.     (Id.) 

19.  Action  for  Services— A  mount  of  Compensation — Conflict  or  Evi- 

dence— Support  of  Finding. — In  this  action  to  recover  an  alleged 
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balanee  du«  for  services  under  ft  settlement  adjusting  the  diifereneei 
of  the  parties  and  for  wages  for  a  period  of  time  subsequent  thereto, 
it  is  held  that  the  evidence,  though  sharply  conflicting,  was  sufficient 
to  support  the  finding  that  at  the  time  of  the  settlement  the  plain- 
tiff's wages  were  reduced,  and  that  after  such  settlement  he  con- 
tinued to  work  for  defendant  at  the  reduced  salarj.  (Torrej  t. 
Befrigeration  Plants  Mfg.  Co.,  681.) 

20.  PABTiES — Contract  Taken  fob  Benefit  of  Another — Trust. — One 
who  takes  a  contract  in  his  own  name  for  the  benefit  of  another  is 
ft  trustee  of  an  express  trust  and  may  sue  in  his  own  name.  (Allen 
T.  Chatfield,  785.) 

21.  Assignment  of  Contract  as  Security. — An  assignment  of  such  a 

contract  as  security  for  repayment  of  money  advanced  creates  a 
Hen  only,  and  does  not  affect  the  right  to  sue.     (Id.) 
6ea  Agency,  3-5,  9;  Broken,  1-3;  Corporation,  5,  6;  Dama^res, 
8,  8;  Deed  of  Trust,  2;  Fraud,  1;  Novation,  1,  2;  Street  Assess- 
ment, 4;  Vendor  and  Vendee,  !• 

CONVERSION.    See  Sale,  !• 

OOBPOBATION. 

h  Corporation  Law — Acts  of  Officers — Authorization  by  Direc- 
tors.— It  is  not  necessary,  in  order  to  bind  a  corporation,  that  all 
acts  doi.9  by  its  officers  or  agents  should  be  specifically  authorized 
by  the  board  of  directors,  and  such  authorization  entered  in  its 
books.     (Cydops  L  Wks.  t.  Chico  lee  ete.  Co.,  10.) 

2.  Special  Meeting  of  Directors — Insufficient  Notice — Void  Stock 
Assessment. — ^Under  a  by-law  of  a  corporation,  providing  that 
special  meetings  of  the  board  of  directors  may  be  called  at  the 
option  of  the  president  or  two  directors  upon  notice  in  writing  being 
mailed  at  least  three  days  prior  to  the  day  of  meeting,  or  upon 
two  days'  personal  notice  to  each  director,  and  that  such  service 
of  notice  shall  be  entered  upon  the  minutes  of  the  corporation,  a 
special  meeting  called  by  four  directors  is  illegal,  where  no  notice, 
either  written  or  oral,  was  served  by  the  secretary  upon  the  directors 
calling  the  meeting,  and  an  assessment  levied  at  such  a  meeting 
is  void.     (Beatty  t.  Bianda,  180.) 

3.  Taxation — Corporation  Organized  for  Pubuc  Service — Operation 

Essential. — A  corporation  which  is  merely  a  paper  corporation  and  . 
not  rendering  service  to  the  public,  but  possibly  engaged  in  some 
other  business,  though  it  may  be  organized  for  the  purpose  of  ren- 
dering publie  service,  is  not  to  be  deemed  a  corporation  coming 
within  the  terms  of  article  XIII,  section  14,  of  the  Constitution,  as 
amended  November  8,  1910,  relating  to  the  taxation  of  public  ser- 
▼ice  corporations,  until  it  has  in  fact  become  a  publie  service  corpo- 
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ration,  and  is  subject  to  all  of  the  taxes  that  ma/  be  imposed  upon 
nonoperative  propertj  and  to  the  payment  of  state  license  taxes. 
(Transcontinental  Tel.  Co.  v.  Neylan,  379.) 

4.  Engagement  in  Pdbuc  Service— Fiung  oi*  AwncLSs  of  Inoobpo- 
KATION  Insuittioxent. — A  Corporation  organized  to  engage  in  a  pub- 
lie  sendee  does  not,  by  the  mere  filing  of  its  articles,  become  entitled 
to  be  treated  as  a  public  service  corporation.     (Id.) 

8.  Employment  of  Manages  —  Attthoritt  of  Board  of  Directors 
NOT  Divested  bt.  —  A  contract  of  a  corporation  employing  an 
individual  for  the  period  of  one  year  to  manage,  take  charge  of, 
and  conduct  the  busineas  of  the  corporation  along  such  lines  as 
such  individual  might  deem  expedient,  had  not  the  effect  of  divest* 
ing  the  board  of  directors  of  its  authority  to  manage  and  control 
the  eorporate  affairs.     (Oliphant  v.  "Home  Builders,"  720.) 

6.  Termination  of  Contract  of  Employment  —  Misoonduot  of 
Manager.  — A  corporation  is  warranted  in  rescinding  a  eontraet 
employing  a  manager  and  discharging  him  prior  to  the  expiration 
•f  the  contract  period,  where  he  executed  a  contract  obligating  the 
eorporation  to  pay  a  sum  of  money  with  knowledge  of  a  resolution 
of  the  board  of  directors  requiring  contracts  to  be  executed  by  the 
president  and  manager,  and  when  questioned  concerning  the  exeea* 
tion  of  the  contract,  denied  its  existence.     (Id.) 

7.  Corporation  Law — Action  to  Cou^ect  Assessment— Maturity  of 

Cause  of  Action. — ^Where  a  corporation  on  the  day  specified  for 
declaring  stock  delinquent  for  nonpayment  of  an  assessment  elects 
to  waive  further  proceedings  for  the  sale  of  the  stock  and  proceed 
by  action  against  the  stockholder  to  recover  the  amount  of  the 
assessment,  it  is  not  required  to  wait  until  the  day  fixed  for  the 
sale  of  the  delinquent  stock  to  commence  the  action,  since  the  debt 
had  already  become  a  fixed  and  matured  charge  against  the  stock- 
holder.    (Imperial  Land  A  Stock  Go.  v.  Oster,  776.) 

8.  Collection  of  Delinquent  Assessment  —  Bemeddss.  —  On  the  day 

of  delinquency  in  the  payment  of  a  stock  assessment,  the  stock- 
holder owes  the  money  to  the  corporation,  which  has  two  remedies 
open  to  it,  one  to  collect  the  debt  as  a  debt  simply,  the  other  to 
resort  to  the  more  extraordinary  proceeding  of  selling  the  stock 
under  permission  of  the  statute  to  satisfy  the  debt.     (Id.) 

9.  Sale  of  Stock — Time. — ^Where  a  corporation  on  the  day  of  delin- 

quency in  the  payment  of  a  stock  assessment  elects  to  subject 
the  stock  to  a  sale,  the  same  can  only  be  done  after  pubUe  notice 
as  the  statute  requires,  and  no  right  of  sale  accrues  until  after 
due  advertisement  and  arrival  of  date  of  sale.  (Id.) 
10.  CAUiS  for  Subscription  —  Demand.  —  In  an  action  to  enforce  a 
call  for  unpaid  subscription  money,  where  the  complaint  contains  no 
allegation  of   any  specific  agreement  as  to  time  of  payment  of 
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ealky  and  no  provision  of  the  bj-laws  is  shown  affecting  the  matter, 
the  directors,  in  making  the  calls,  were  governed  hj  section  331 
«t  seq.  of  the  Civil  Code,  and  where  followed,  no  further  demand 
was  necessarj  before  suit.     (Id.) 

11.  Equauzation  ov  Calls.  —  A  corporation  has  the  right  to  eall 
against  the  stock  of  certain  stockholders  for  such  an  amount  of 
their  subscription  as  will  produce  enough  monej  to  make  thdr 
payments  equal  to  the  payments  already  made  by  other  stock- 
holders. (Id.) 
See  Assignment,  4;  Constitutional  Law,  4;  Contract,  9-18;  Find* 
lags,  8;  Interest,  1;  Judgment,  6;  Lease,  S» 

CORPUS  DELICTI.    See  Criminal  Law,  10. 

(X)ST8.    See  Justice's  Court,  8, 

COUNTY.    See  Contract,  3. 

COUBTS.    See  Office  and  Officers,  8l 

COYENANTa    See  Deed,  8. 

CBEDITOB.    See  Assignment,  8. 

CRIMINAL  LAW. 

1.  MuKDEB— Remark  or  Coubt  to  Jubt-— Bxoommendation  or  Hebct 
— Lack  or  Pbejudice. — In  a  prosecution  for  murder,  a  statement 
made  by  the  court  in  answer  to  a  question  asked  by  the  jury  after 
they  had  deliberated  some  hours,  as  to  whether  a  recommendation 
of  mercy  would  be  followed  if  made,  that  it  was  their  duty  to  return 
a  verdict  and  that  they  had  an  absolute  right  to  make  a  recom- 
mendation, followed  by  the  explanation  that,  except  in  the  case  of  a 
verdict  of  murder  in  the  first  degree,  the  court  would  not  be  com- 
pelled to  follow  the  jury's  recommendation,  is  not  to  be  taken  as  a 
coercion  of  the  jury  in  returning  a  verdict,  as  when  taken  in  con- 
nection with  the  instruction  that  the  jury  were  the  sole  judges  of  the 
facts,  it  meant  no  more  than  that  the  finding  of  a  verdict  rested 
with  the  jury.  (People  v.  Vaughan,  16.) 
8.  CoNsiDEEtATioK  or  Testimont  or  DErENDANT  —  Instbuotion. — 
Where  the  testimony  of  the  defendant  did  not  differ  materially 
from  that  of  other  witnesses,  and  was  sufficient  of  itself  to  justify 
his  conviction,  the  refusal  to  instruct  the  jury  specially  as  to  how 
they  should  weigh  the  testimony  of  the  defendant  is  not  a  ground 
for  reversal,  where  the  instructions  given  stated  the  rules  as  to  the 
weighing  the  testimony  of  all  witnceees.     (Id.) 
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3.  Matters    Stricken    Out  —  Disregard  by  Jubt  —  Ikstktjction.— 

The  refusal  to  i;iye  an  instruction  that  the  jury  must  disregard 
answers  stricken  from  the  record  and  must  draw  no  inferences  from 
what  they  mic:ht  think  to  be  the  court's  opinion  as  to  the  weij^ht 
to  he  attached  to  the  evidence  or  the  credibility  to  be  given  to  a 
witness,  is  without  prejudice,  where  the  jury  waa  instructed  that 
they  were  the  sole  judges  of  the  facts,  and  that  the  court  had  noth- 
ing to  do  with  the  questions  of  fact  or  the  credit  to  be  given  wit- 
nesses.    (Id.) 

4.  Commitment  by   Citt  Pouce   Ooitrt  —  Sufpicibnct   of — ^Habs^ 

CoRPtJS. — A  defendant  is  not  entitled  to  his  discharge  upon  habeaa 
eorptu  under  a  commitment  of  a  city  police  court  reciting  that  the 
petitioner  was  on  a  stated  day  convicted  of  the  crime  of  violating 
the  poison  law,  en  the  ground  that  the  commitment  did  not  sufficiently 
describe  the  offense,  in  the  absence  of  any  statute  prescribing  the 
form  of  commitments  in  such  courts,  and  it  being  shown  that  the 
court  had  jurisdiction  of  the  crime.     (In  re  Woo  Hah,  35.) 

ff.  Remedy  bt  Appeal. — There  is  no  statute  affecting  police  courts 
which  prescribes  any  particular  form  which  a  commitment  shall 
have.  The  judgment  of  the  court  as  entered  is  expressed  by  re- 
cital in  the  commitment.  For  any  error  or  irregularity  in  the 
judgment  or  the  entry  thereof,  the  remedy  is  by  appeal.     (Id.) 

«.  Appeal— Further  Transcription  of  Testimony — Testimony  not 
Introduced  at  Trial. — On  an  appeal  from  a  judgment  and  order 
denying  a  new  trial  in  a  criminal  action,  an  application  under  sec- 
tion 1247c  of  the  Penal  Code  for  a  further  transcription  of  the 
testimony  will  be  denied  where  it  appears  from  the  affidavit  sup- 
porting tlie  application  that  the  testimony  sought  to  be  transcribed 
was  not  introduced  at  the  trial.     (People  v.  Evans,  284.) 

7.  New  Trial — Newly  Discovered  Evidence— Lack  of  Diligence. — 
A  motion  for  a  new  trial  on  the  ground  of  newly  discovered  evidence 
is  properly  denied  where  counsel  filed  no  affidavits  of  the  witnesses 
disclosing  the  nature  of  their  testimony  as  required  by  section  1181 
of  the  Penal  Code,  and  admitted  that  he  knew  of  the  witnesses  be- 
fore the  trial  had  closed,  but  misunderstood  the  nature  of  their 
testimony,  obtaining  the  erroneous  impression  that  it  involved  char- 
acter testimony  rather  than  proof  of  a  more  substantial  nature  in 
its  bearing  on  the  case.     (Id.) 

t.  BuRGiARY— Accomplice— iNSUFFioiSNOY  of  Evidence. — ]ji  a  prose- 
cution for  the  crime  of  burglary,  a  traveling  companion  of  the  de- 
fendant who  received  a  part  of  the  stolen  goods  is  not  an  accomplice 
within  the  meaning  of  section  1111  of  the  Penal  Code,  as  amended 
in  1915,  where  it  is  not  shown  that  she  had  anything  to  do  with  tha 
crime,  or  that  she  knew  that  it  was  to  be  committed,  or  in  any  way 
aided  or  abetted  in  its  commission.     (Id.) 


Digitized  by 


Google 


Criminal  Law.  833 


CRIMINAL  LAW  (CJontinued). 
9.  Jury — Challenges  poa  Causb— Rulinob  Wb«n  not  Prejudicial. — 
la  a  criminal  action,  the  defendant  is  not  prejudiced  by  erroneous 
rulings  on  challenges  for  cause  to  jurors,  where  he  has  not  exercised 
his  peremptory  challenges.     (People  v.  Lytle,  360.) 

10.  EzERass  OF  Perehptobt  Challenges  —  Pbogedubb  Conformable 

TO  RUI4E  OF  Court — Insufficient  Record. — A  claim  that  all  of  the 
peremptory  challenges  were  exercised  by  writing  the  names  of  jurors 
made  the  subject  of  such  challenges  npon  slips  of  paper  and  passed 
to  the  trial  judge  in  accordance  with  a  rule  of  court,  of  which  no 
record  was  made,  as  shown  by  either  the  minutes  of  the  court  or  in 
the  stenographic  notes  of  the  reporter,  cannot  be  considered  on 
appeal,  since  no  warrant  exists  in  law  for  such  a  rule  or  procedure. 

(la.) 

11.  Assault  With  Caustic  Chemical  —  Instruction  —  Cbedibiutt  of 

Handwriting  Experts. — In  a  prosecution  for  the  crime  of  assault 
with  a  caustic  chemical,  where  certain  notes  and  writings  were  intro- 
duced in  evidence  which,  if  written  by  the  defendant,  as  claimed  by 
the  prosecution,  tended  to  connect  him  with  the  commission  of  the 
erime,  an  instruction  to  the  effect  that  individuals,  as  a  general  rule, 
acquire  a  system  of  forming  letters  which  gives  to  their  handwriting 
a  fixed  character  and  distinguishes  it  from  the  handwriting  of  every 
other  person,  and  that  handwriting  is  an  art  concerning  which  cor- 
rectness of  opinion  is  susceptible  of  demonstration,  is  not  objection- 
able as  an  instruction  as  to  the  weight  that  should  be  given  to  the 
testimony  of  experts  who  gave  conflicting  testimony.     (Id.) 

12.  Embezzlement — Partner. — A  partner  who  feloniously  converts  to 
his  individual  use  funds  of  another  person  which  have  come  into 
his  custody  or  under  his  control  as  a  member  of  the  partnership  with 
which  the  prosecuting  witness  was  doing  business  in  the  relation 
of  principal  and  agent  may  be  guilty  of  embezzlement.  (People  t. 
Maljan,  384.) 

13.  SuFriciENCT  OF  Indictment.  —  An  indictment  charging  a  partner 
with  embezzling  certain  moneys  received  by  the  partnership  from  a 
sale  of  grapes  handled  on  consignment  is  not  prejudicial  in  char- 
ging that  the  defendant  individually  embezzled  the  money  as  agent 
of  the  consignor,  instead  of  charging  that  he  embezzled  the  money 
as  a  member  of  the  partnership,  which  was  the  agent  of  the  con- 
signor, where  the  defendant  is  shown  to  have  been  in  absolute  con- 
trol of  the  entire  business  of  the  partnership  and  that  the  defendant 
knew  the  charge  he  was  called  upon  to  answer.     (Id.) 

14.  Trial  on  Saturday  Afternoon  —  Waiver.  —  In  a  criminal  action 

the   defendant  cannot  complain  that  his  trial  was  finished  on  a 
Saturday  afternoon,  in  violation  of  sections  133  and  134  of  the  Code 
of  CHvil  Procedure,  where  his  attorney  in  open  court  waived  the  right 
84  Oal.  App.--68 
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to  object  to  the  trial  proceeding  upon  his  attention  being  called  t« 
the  fact  that  the  hour  of  noon  had  arrived.     (Id«) 

15.  Distrust  of  Okal  Beclakatioms — iNSTaucriON.— A  refusal  to  in- 

struct the  jury  that  evidence  of  the  oral  declarations  of  the  defend* 
ant  should  be  viewed  with  caution  is  not  error^  as  the  instruction  is 
a  mere  commonplace  which  all  jurors  ought  to  be  expected  to  know. 
(Id.) 

16.  EviDENGS — ^Pboof  OF  COBPUS  Deucti. — In  a  criminal  action  it  is  not 
necessary,  in  order  to  establish  the  corpus  delicti,  to  show  that  the 
erime  charged  was  committed  by  the  defendant,  as  the  two  elements 
of  eorpiu  delicti  are  certain  facts  forming  its  basis  and  the  existence 
•f  criminal  agency  as  the  cause  of  them.     (People  v.  Flores,  393.) 

17.  GoNFESSiOK  —  VoLUNTABT  CHARACTER.  —  The  rejection  of  a  confes- 

sion is  not  authorized  from  the  mere  fact  that  the  defendant  ia 
under  arrest  and  in  the  custody  of  officers,  and  that  the  alleged  con- 
fession is  made  in  answer  to  questions,  if  it  fairly  and  clearly  appears 
that  the  statements  of  the  defendant  were  of  a  voluntary  nature. 
(Id.) 
tft.  Insanity  of  Defendant  —  Appearance  of  Defendant  —  Insthuo- 
TION. — In  a  prosecution  for  murder,  where  evidence  was  introduced 
to  show  that  the  mental  condition  of  the  defendant  had  been  affected 
by  an  injury  received  from  a  kick  by  a  horse,  and  the  marks  of  the 
injury  were  pointed  out  on  the  defendant's  face,  it  was  not  error  to 
instruct  the  jury  that  in  determining  the  matter  of  his  insanity, 
idiocy,  or  lunacy  the  jury  should  consider  the  evidence  in  the  case 
and  the  appearance  of  the  defendant  before  them  since  the  begin- 
ning of  the  trial.     (Id.) 

19.  Misconduct  of  District  Attorney— Imputation  of  Manufactured 

Defense  —  Matter  not  Review  able  on  Appeal.  —  In  a  criminal 
prosecution,  misconduct  of  the  district  attorney  in  his  address  to 
the  jury  in  making  remarks  not  warranted  by  the  record,  the  plain 
implication  of  which  was  that  defendant's  counsel  had  manufactured 
a  spurious  case  of  self-defense,  cannot  be  inquired  into,  on  appeal, 
where  no  objection  was  made  to  the  remarks  at  tlie  time  they  were 
made  or  attention  of  the  trial  court  called  thereto.  (People  t. 
Charlie,  411.) 

20.  Appeal— Objectionable  Kemaeks  by  District  Attorney. — An  ob- 

jection to  unwarranted  remarks  by  the  district  attorney,  in  the  course 
of  his  argument  to  the  jury  in  a  criminal  case,  where  sueli  remarks 
are  of  a  character  that  any  damaging  effect  thereof  on  the  rights 
of  the  accused  may  be  obviated  by  timely  and  proper  instruetion  by 
the  court  to  the  jury  that  they  were  not  at  liberty  to  consider  such 
remarks  in  their  deliberations  upon  their  verdict,  will  not  be  reviewed 
or  considered  by  the  appellate  court  unless  the  remarks  so  com- 
plained of  were  objected  to  at  the  time  they  were  made,  and  tha 
power  of  the  court  to  curruct  the  abu^e  then  invoked*     (Id.) 
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2L  Assault  With  Deadly  Weapon — Gun/r  oi*  Defendant— Instruc- 
tion.— In  a  prosecution  for  assanlt  with  a  deadly  weapon  under  an 
information  charging  that  the  assault  was  willfullj,  unlawfully  and 
feloniously  committed,  an  instruction  that,  if  the  jury  believed  that 
ths  defen<lant  "as  charged  in  the  information"  committed  the  as- 
sault, they  should  find  him  guilty,  is  not  unfair  to  the  defendant  as 
obligating  the  jury  to  find  the  defendant  guilty  notwithstanding  his 
plea  of  self-defense.     (Id.) 

22.  Law  of  Self-defense — Habicless  Insteuction. — ^In  such  a  prose- 
ention  an  instruction  as  to  the  law  of  self-defense  awkwardly  phrased 
ftad  not  accurately  stating  the  law  of  self-defense,  is  harmless,  where 
it  is  clear  therefrom  that  the  court  intended  to  say  to  the  jury  that 
the  assailant  would  be  justified  in  acting  on  appearances,  or  apparent 
danger  of  losing  life,  or  suffering  great  bodily  injury  at  the  hands 
of  the  assaulted  party,  and  elsewhere  in  its  charge  submitted  to  the 
jury  a  full  and  complete  statement  of  the  law  of  self-defense.     (Id.) 

28.  Guilt  of  Defendant  Beoardless  of  Conduct  of  Assaulted  Pabtt 
-^Habmless  Instruction. — Where  the  jury  was  correctly  instruct  oil 
on  the  law  of  self-defense,  error  in  instructing  them  that  if  the  «i«- 
fendant  sought  a  quarrel  with  the  assaulted  party,  the  defendant 
should  be  found  guilty  regardless  of  whether  or  not  the  assaulted 
party  attempted  to  assault  the  defendant,  is  harmless.     (Id.) 

24.  Laboent — BoBBOWiNO  Money  With  Intent  to  Steal. — Where  pos- 

session of  money  is  obtained  upon  the  pretext  that  it  is  a  loan,  with 
intent  to  steal  it,  the  crime  is  larceny,  the  owner  not  having  parted 
with  title.     (In  re  Oark,  440.) 

25.  Rape — ^Misconduct  of  Distbict  Attornet— Illicit  Relationsbtp 
OF  Witness  With  Defendant. — In  a  prosecution  for  rape,  it  is  mis- 
conduct  for  the  district  attorney  to  discredit  a  witness  called  by 
the  defendant  by  persistently  asking  her  questions  for  the  purpose 
of  showing  that  the  witness  herself  had  had  improper  relations  with 
the  accused,  where  such  questions  are  asked  in  bad  faith  and, 
although  the  foundation  for  impeachment  is  laid,  no  evidence  of 
impeachment  is  offered.     (People  v.  Edgar,  459.) 

26w  EviDENGB  —  Insistence  of  Sweabinq  xtpon  0!bucifix.— An  insist- 
ence by  the  district  attorney  that  a  witness  should  swear  to  the 
truth  of  her  statements  upon  a  crucifix  pressed  against  her  breast  is 
flagrant  misconduct.     (Id.) 

27.  Punishment  of  Defendant  —  Intimation  upon  Objection  to 
QxTESTiON. — The  statement  of  the  district  attorney,  upon  the  sus- 
taining of  an  objeetion  to  a  question  asked  the  prosecuting  witness 
M  to  her  knowledge  of  what  would  happen  if  the  defendant  were 
aonvicted  upon  her  testimony,  that  he  knew  what  would  happen  if 
it  were  his  daughter,  is  misconduct.     (Id.) 
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fiS.  Argument  to  Jttbt — Opinion  or  Gunvr. — ^The  statement  of  th0  dis- 
trict attorney  in  his  closing  argument  that  certain  persons^  including 
the  members  of  the  gprand  jury  and  the  deputy  sheriffs,  heard  the 
0tory  of  the  prosecuting  witness  and  believed  it,  and  tbat  he  himself 
was  of  the  opinion  that  the  defendant  was  guilty,  is  misconduct. 
(Id.) 

29.  Good  Faith  or  Prosecution — Improper  Remark. — A  remark  by  the 
district  attorney  that  he  would  not  prosecute  a  man  if  he  did  not 
believe  him  guilty,  is  misconduct.     (Id.) 

80.  INFLUENGB  OF  FRATERNAL  Ordeb  AND  POLITICS. — The  Statement  of 

the  district  attorney  that  he  would  not  let  fraternal  orders  and  poli- 
tics affect  his  prosecution  of  the  case,  in  the  absence  of  evidence  to 
support  the  intimation,  is  misconduct.     (Id.) 

81.  Chastitt  or  Prosecutrix — PRoor  by  Defendant. — The  statement 

of  the  district  attorney  that  if  the  defendant  were  not  guilty  he 
eould  and  should  have  discovered  and  shown  in  evidence  whether  or 
not  the  prosecutrix  had  had  sexual  intercourse  with  other  persons,  is 
misconduct.     (Id.) 

82.  Disregard  of  Misconduct — Repeated  Admonitions. — While  it  is 

ordinarily  necessary  to  request  the  court  to  admonish  the  jury,  where 
there  is  misconduct  of  counsel,  such  is  not  the  case  where  the  court 
tells  the  jury  thai  it  is  not  going  to  admonish  them  each  time,  but 
that  they  should  not  consider  anything  to  which  an  objection  is 
fustained.     (Id.) 

83.  Admonition — When    Insufficient.— Where  in  a  closely  balanced 

ease,  misconduct  is  repeated  and  persisted  in,  despite  the  warnincv 
and  admonitions  of  the  trial  court,  and  is  so  pronouEced  and  per- 
nicious that  it  is  not  in  human  nature  to  forget  or  disregard  its 
prejudicial  effect,  a  mere  admonition,  or  a  number  of  admonitions, 
will  not  suffice  to  right  the  wrong  done,  and  the  only  remedy  re- 
maining is  to  be  found  in  a  reversal  of  the  judgment.     (Id.) 

84.  Rape — Credibility   of   Witnesses  —  Contradictory    Testimony — 

Question  for  Jury. — In  a  prosecution  for  rape  committed  by  the 
defendant  on  his  twelve  year  old  daughter,  it  is  for  the  jury  to 
decide  whether  the  statements  made  by  the  prose^.uting  witness  and 
her  sister  at  the  preliminary  examination,  which  were  directly  con- 
trary to  their  testimony  given  at  the  trial,  so  far  impeached  them 
as  to  render  their  testimony  improbable  or  unbelievable,  they  having 
explained  it  by  saying  that  they  had  been  told  that  if  their  father 
was  convicted  he  would  be  sent  to  the  penitentiary  and  they  to 
the  reform  school.     (People  v.  A  vena,  500.) 

85.  Misconduct  of  District   Attorney — Argument  to  Jury — ^Laok 

OF  Prejudice. — ^Misconduct  of  the  district  attorney  in  stating  in  his 
•Losing  argument  that  in  other  states  the  defendant  would  have 
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been  hung,  and  that  all  that  took  place  when  defendant  was  brought 
to  his  office  was  not  given  in  evidence^  because  objected  to,  is  not 
prejudicial,  where  the  remarks  were  objected  to,  and  the  jury 
instructed   to   disregard  them.     (Id.) 

86.  Commission  of  Lewd  Act  With  Chili>— Evidbncb — Competency 
OF  P&osECUTRiz. — ^In  a  prosecution  under  section  288  of  the  Penal 
Code  for  committing  the  lewd  and  lascivious  act  with  a  female 
child  of  the  age  of  seven  years,  it  is  for  the  trial  court  to  determine 
whether  the  child  was  competent  to  testify,  and  where,  before  objec- 
tion, she  responded  to  questions  with  apparent  understanding  and 
intelligence,  it  cannot  be  said  that  anything  was  shown  tending  to 
establish  her  incompetency.     (People  v.  Gasser,  541.) 

37.  INOOMPETENCT  OF  WITNESS— BuBDEN  OF  Proof.— In  such  a  prose- 
ention,  the  burden  of  showing  the  incompetency  of  the  prosecuting 
witness  is  upon  the  defendant.     (Id.) 

33.  Tbial  —  Exclusion  of  Witnesses  —  Disceetion. — The  exclusion  of 
witnesses  not  under  examination  during  a  criminal  trial  is  within  the 
discretion  of  the  trial  court.     (Id.) 

89.  Instruction — Effect  of  Peoof  of  Othee  Offenses.— An  instruc- 
tion that  testimony  had  been  introduced  tending  to  prove  other  lewd 
acts  than  those  relied  upon  for  conviction,  for  the  purpose  of  proving 
the  lewd  and  lascivious  disposition  of  the  defendant  and  his  temd- 
ency  to  commit  such  acts,  and  not  to  prove  distinct  offenses,  is  not 
erroneous.     (Id.) 

40.  Change  of  Place  of  Trial— Written  Application  Essential. — 

In  a  criminal  action  a  motion  for  a  change  of  venue  on  the  ground 
that  a  fair  and  impartial  trial  cannot  be  had  in  the  county  is  prop- 
erly denied  where  the  motion  is  made  orally,  since  under  section  1034 
of  the  Penal  Code  the  application  must  be  in  writing.  (People  v. 
Nolan,  545.) 

41.  Affidavit  on  Motion  —  Essentials.  —  On  a  motion  for  change  of 
place  of  trial  of  a  criminal  action  on  the  ground  that  a  fair  and 
impartial  trial  cannot  be  had  in  the  county,  the  affidavit  in  support 
of  the  motion  must  state  the  facts  and  circumstances  from  which 
the  conclusion  is  to  be  deduced  that  such  a  trial  cannot  be  had  in  the 
eounty,  and  an  affidavit  which  merely  states  that  the  defendant  firmly 
believes  and  in  fact  knows  that  it  is  impossible  for  him  to  secure  a 
fair  and  impartial  trial  is  insufficient.     (Id.) 

42.  Alcoholic  Liquors— Keeping  of  Place  foe  Sals  and  Distribution 
in  No-license  Territory — Evidence — Prior  Sales. — In  a  prosecu- 
tion for  keeping  and  conducting  in  no-Hcense  territory  a  place  where 
alcoholic  liquors  were  sold  and  distributed,  evidence  of  sales  made 
«n  three  different  days  immediately  preceding  the  date  charged  in 
the  indictment  is  competent.     (Id.) 

43  Conflict  of  Evidence — Appeal. — In  a  criminal  action,  the  weight 
to  be  given  to  a  conflict  in  the  evidence  is  a  question  for  the  jury 
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and,  in  the  absence  of  a  showing  of  Its  inherent  improbabilitj  and 
ntter  incredibility,  the  determination  of  the  jury  is  conduBive  npon 
the  appellate  court     (People  t.  Billings,  549.) 

44.  EVIDENCE  —  Relevancy  —  Incidental  Pact. — In  a  criminal  action, 
the  relevancy  of  proffered  proof  depends  upon  whether  or  not  it  tends 
to  sustain  a  legitimate  hypothesis  of  the  guilt  of  the  defendant,  and, 
generally  speaking,  an  incidental  fact  is  relative  to  the  main  fact 
in  issue  when,  in  accord  with  the  ordinary  course  of  events  and 
common  experience,  tlie  existence  of  the  incidental  fact,  standing 
•lone,  or  when  considered  in  connection  with  other  established  facts, 
tends  in  some  degree  to  make  the  main  fact  in  issue  certain,  but  it 
is  not  necessary  that  such  incidental  fact  should  bear  directly  upon 
the  main  fact  in  issue,  for  it  will  suffice  as  a  pertinent  piece  of  proof 
if  it  can  be  said  to  constitute  a  link  in  the  chain  of  evidence. 
(Id.) 

45.  MuBDEE — Explosion  or  Bomb — ^Evidence — Incbiminatxno  Ctacuv- 
BTANCES. — In  a  prosecution  for  murder  caused  from  the  explosion 
of  a  bomb,  where  it  was  the  theory  of  the  state  that  the  explosion 
resulted  from  the  discharge  by  a  dock  device  of  a  shrapnel  dynamite 
bomb  which,  concealed  and  carried  in  a  suitcase,  was  deposited  by 
the  defendant  on  the  sidewalk  of  a  city  street  just  before  the  explo- 
sion, it  was  proper  to  admit  in  evidence,  as  circumstances  tending  to 
show  the  defendant's  connection  with  the  construction  of  the  bomb, 
that  a  pistol  loaded  with  certain  caliber  cartridges  and  a  large  quan- 
tity of  loose  loaded  cartridges  of  varying  caliber,  many  of  which 
corresponded  in  caliber  with  the  bullets  found  in  the  bodies  of  the 
victims  of  the  explosion,  together  with  two  automobile  ball-bearings, 
differing,  however,  in  size  from  those  found  at  the  scene  of  the 
explosion,  were  discovered  in  the  room  of  defendant  shortly  after  he 
was  arrested.     (Id.) 

46.  Rebuttal  of  Attempted  Impeachment  or  Witness. — ^In  such  prose- 
cution, where  the  defense  attempted  to  show  that  the  testimony  of 
the  chief  witness  for  the  prosecution  was  of  recent  fabrication,  it 
was  not  error  to  permit  the  state  to  ehow  that  the  witness  shortly 
after  the  explosion  had  made  statements  to  several  persons  in  sub- 
stantial accord  with  his  testimony.     (Id.) 

47.  Admitted  Bias  or  Witness — Csoss-ezamination  Without  Peeju- 
DICE. — In  such  a  prosecution,  where  a  witness  for  the  defense  had 
admitted  her  bias  and  interest  in  the  defendant  and  those  jointly 
indicted  with  him,  it  is  not  prejudicial  error  to  permit  the  witness 
to  be  cross-examined  as  to  such  matter,  where  such  cross-examination 
resulted  in  showing  nothing  more  than  the  admitted  fact.     (Id.) 

48.  Acquaintanceship  Between  Defendants — Testimony  of  Ofticeb 
— Lack  of  Prejudice. — The  testimony  of  a  police  officer  to  the  effect 
that  on  one  o(*rnsion,  about  three  years  previous  to  the  trial,  he  saw 
two  of  the  dciendants  in  another  city  shake  handc  and  hold  a  con- 
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Tersation  is  without  prejudice^  where  an  acqaaintaneeship  between 
Bneh  defendants  ante-dating  sueh  time  was  admitted.     (Id.) 

49.  CONYICnON  OF  DeTENDAKT  as  an   An>EB  AND  ABETTEB  or   QUME — 

Instruction. — An  instruction  that  even  if  the  jurf  should  find  that 
some  person  other  than  the  defendant  placed  the  bomb,  yet  thej 
should  convict  the  defendant  if  they  found  that  he  aided  and  abetted 
such  person,  is  not  antagonistio  to  an  instruction  that  it  was  the 
theory  of  the  prosecution  that  defendant  himself  placed  the  bomb, 
where  the  evidence  warranted  a  finding  that  he  either  placed  it  or 
aided  and  abetted  the  one  who  did.     (Id.) 

50.  Statbmbnts  of  Bistbict  Attorney  in  Argument  —  Deductions 
FBOK  EviDENOB — ^Lack  OF  Pbejudioe. — Statements  made  by  the  dis- 
trict attorney  in  his  argument  to  the  jury  which  upon  their  face 
purport  to  be  his  deductions  from  the  evidence  are  not  prejudicial, 
where  made  in  good  faith.     (Id.) 

51.  Misconduct  of  Distbiot  Attorney  —  Waiver. — Alleged  misconduct 
of  the  district  attorney  in  his  argument  is  waived  where  the  same 
is  not  assigned  as  misconduct  in  the  trial  court.     (Id.) 

58.  CouBAGB  of  Defendant  —  Compabtson  With  Hyena  —  Lack  of 
Pbejudioe. — The  comparison  of  the  defendant's  conduct  while  testi- 
fying to  that  of  a  hyena,  and  describing  it  as  the  cowardliest  and 
most  disliked  animal  in  the  world,  based  upon  the  assumption  that 
the  defendant  set  the  bomb,  is  not  misconduct.     (Id.) 

53.  New  Tbial — Newly  Discovered  Evidence — Rule. — A  new  trial  will 
not  be  granted  for  newly  dlBcovered  evidence  where  such  evidence 
is  cumulative  and  only  tends  to  contradict  some  of  the  witnesses  for 
the  prosecution.     (Id.) 

64.  Conflict  of  Evidence — Reasonable  Doubt. — The  mere  fact  that 
there  is  a  conflict  in  the  evidence  dees  not  establish  that  there  are 
two  hypotheses,  one  consistent  with  guilt  and  the  other  with  inno- 
cence, so  as  to  create  a  reasonable  doubt.     (Id.) 

65.  Embezzlement — Sufficiency  of  Evidence — Appeal. — In  a  prose- 
cution for  the  crime  of  embezzlement,  where  the  evidence  is  such  as 
to  amply  support  the  verdict,  the  verdict  will  not  be  disturbed  on 
appeal,  although  the  evidence  is  such  that  it  might  properly  be  held 
sufficient  to  sustain  a  verdict  of  larceny.     (People  v.  Crane,  599.) 

66.  Misappropbiation  of  Funds  of  Wabds — Time  of  Forming  Intent 

—Evidence. — In  a  prosecution  for  embezzlement,  the  defendant  was 
properly  found  guilty  of  embezzlement  instead  of  larceny,  where 
it  was  shown  that  he,  while  acting  as  a  guardian  of  certain  minors, 
induced  their  mother  to  become  their  guardian  upon  the  represen- 
tation that  he  could  loan  the  money  of  the  wards  at  a  higher  rate 
of  interest  if  someone  else  was  appointed,  and  that  she  upon  her 
appointment  redelivered  the  money  to  him,  and  that  he  deposited 
it  in  a  bank  in  his  wife's  name,  and  subsequently  drew  checks  thereon 
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reducing  the  deposit  to  a  small  amount,  since  the  jury  was  justified 
in  concluding  that  the  intent  to  appropriate  the  monej  was  not 
formed  until  after  it  was  received.     (Id.) 

57.  Embezzlement  of  Money — Receipt  of  Bank  Draft — Evidence^ 

Lack  of  Variance. — In  such  a  prosecution,  evidence  that  the  de- 
fendant received  a  draft  from  a  guardian  for  the  purpose  of  loaning 
the  proceeds  of  the  draft,  that  he  deposited  it  in  an  account  in  his 
wife's  name  on  which  both  he  and  his  wife  were  authorized  to  draw 
checks,  and  that  checks  were  drawn  against  the  account,  warranted 
a  conviction  for  the  embezzlement  of  the  money,  as  charged,  instead 
of  the  draft.     (Id.) 

58.  Venue  of  Crime — Sufficiency  of  Evidence. — In  such  a  prosecu- 

tion the  jury  was  justified  in  finding  that  the  embezzlement  of  the 
money  was  committed  in  the  county  where  the  draft  was  deposited, 
notwithstanding  it  was  delivered  to  defendant  in  another  county. 
(Id.) 

59.  Demand  and  Refusal — ^Evidentiaey  Matter. — ^A  demand  for  the 

return  of  property  or  money  intrusted  to  a  bailee  or  trustee,  fol- 
lowed by  a  refusal  to  return  the  property  or  money,  is  not  of  itself 
an  element  of  the  crime  of  embezzlement  but  is  merely  evidence 
thereof,  and  where  there  is  other  proof  of  the  felonious  conversion 
of  the  money  or  property,  a  demand  and  refusal  are  not  essential 
elements  of  the  crime.     (Id.) 

50.  Proof  of  Time  of  Commission  of  Offense. — In  a  prosecution  for 

embezzlement,  it  is  sufficient  to  show  that  the  crime  was  committed 
within  the  statutory  period  within  which  an  indictment  or  informa- 
tion for  such  offense  may  be  found  or  filed,  without  proving  tho 
precise  time  at  which  the  crime  was  committed.     (Id.) 

51.  Pandering — House  of  Prostitution — Sufficiency  of  Evidence. — 

In  this  prosecution  for  the  crime  of  pandering,  it  is  held  that  the 
evidence,  though  hearsay,  is  sufficient  to  support  the  finding  that 
the  house  in  which  the  girl  in  question  was  placed  as  an  inmate 
was  at  the  time  a  house  of  prostitution.     (People  v.  Small,  637.) 

52.  Receiving  Stolen  Property — Constbuctivb  Delivery — Venue  of 
Action. — In  a  prosecution  for  receiving  stolen  property  with  knowl- 
edge of  its  stolen  character,  a  constructive  delivery  thereof  to  the 
defendant,  who  undertook  to  sell  the  same  in  another  county,  is 
sufficiently  shown  to  give  the  superior  court  of  the  county  in  which 
the  property  was  stolen  jurisdiction  of  the  action,  where  the  thief 
took  the  property  to  a  transportation  company  for  shipment,  had 
the  shipping  receipt  issued  in  the  name  of  defendant  and  delivered 
it  to  him,  together  with  a  key  to  the  suitcase  in  which  the  property 
was  contained.     (People  v.  Silvas,  638.) 

58.  Amended  Information — Lack  of  Prejudice. — In  a  criminal  action 
the  filing  of  an  amended  information  is  not  prejudicial  to  the  da- 


Digitized  by 


Google 


Cbiminali  Law.  841 


CRIMINAL  LAW  (Continued). 

fendant,  nor  in  eontravention  of  the  proyisions  of  section  1008  of 
the  Penal  Code,  where  the  original  information  purported  to  charge 
a  public  offense  and  the  amended  information  did  not  charge  an 
offence  different  from  that  attempted  to  be  stated  in  the  original 
information.     (People  r.  Miller,  641.) 

64.  Murder — Evidekci — Aidkr  and  Abetter  of  Crime. — ^A  defendant 
is  properly  convicted  of  the  crime  of  murder  under  section  31  of 
the  Penal  Code  as  an  aider  and  abetter  of  the  killing,  regardless  of 
the  existence  of  a  conspirae/  between  him  and  his  two  associates, 
who  were  pursuing  the  deceased  with  intent  to  kill  him,  notwith- 
standing the  shot  fired  by  the  defendant,  although  causing  a  serious 
wound,  did  not  produce  the  death,  which  was  caused  by  a  discharge 
of  a  bullet  from  the  revolver  of  one  of  his  companions.  (People  v. 
Mar  Fow,  642.) 

65.  Impaneling  Jury — Peremptory  Challenge — ^Panel  not  Filled. — 
In  a  criminal  action,  it  is  not  error  to  refuse  to  fill  the  panel  after 
a  juror  was  excused  and  to  require  the  defendant  to  exercise  a  per- 
emptory challenge  when  the  panel  was  not  full,  or  to  refuse  to  fill 
the  panel  after  a  physically  disqualified  person  had  been  excused. 
(People  T.  Dufur,  644.) 

66.  Fraudulent  Claim  on  Insurance  Poucy  —  Kvidencb  —  Demand 

VOR  Production  or  Poucy— Constitutional  Bight  op  Defendant 
NOT  Violated. — In  a  prosecution  for  making  a  false  affidavit  and 
proof  of  loss  with  intent  to  use  it  in  support  of  a  fraudulent  claim 
on  an  insurance  policy,  the  constitutional  right  of  the  defendant  not 
to  be  called  as  a  witness  against  himself  was  not  violated  by  calling 
upon  him  to  produce  the  policy,  where  a  copy  of  the  policy  retained 
by  the  company  was  introduced  in  evidence.     (Id.) 

67.  Btidencb  op  Loss — Measure  op  Indemnity — Code  Provision  In- 

applicable.^—Section  2756  of  the  C^vil  Code  fixing  the  measure  of 
indemnity  between  insured  and  insurer  in  case  of  burning  of  insured 
property  as  the  expense  it  would  be  to  the  insured  to  replace  the 
thing  lost  has  no  application  to  a  prosecution  under  section  549  of 
the  Penal  Code,  and,  therefore,  the  proof  is  not  required  to  be  ad- 
dressed to  the  measure  of  indemnity  to  the  insurer.     (Id.) 

68.  Presentation  op  Claim  —  Proop  Unnecessary. — In  a  prosecution 

for  the  second  crime  mentioned  in  section  540  of  the  Penal  Code, 
the  preparing,  making,  or  subscribing  of  an  affidavit  or  proof  of  loss 
with  intent  to  present  it  in  support  of  a  fraudulent  claim  on  a  policy 
of  insurance,  evidence  of  the  presentation  of  the  claim  is  admissible, 
but  such  crime  may  be  established  without  such  evidence.     (Id.) 

69.  Instruction  as  to  TJncontrovebted  Facts — Prejudicial  Ebror. — 

In  view  of  section  19  of  article  VI  of  the  Constitution,  deckring 
that  judges  shall  not  charge  juries  with  respect  to  matters  of  fact, 
but  may  state  the  testimony  and  declare  the  law,  an  instruction  ad- 
vising the  jury  as  to  certain  facts,  of  which  there  was  evidence  there 
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was  no  eontention,  and  that  they  shonld  And  aceordinglj,  ia  preju- 
dicial error,  as  the  plea  of  not  guiltj  put  in  issue  every  material 
fact.     (Id.) 

70.  VioiATiOH  OF  Drug  Act — Pbiob  Oonviotions — ^Lack  of  Finding — 
Insuffioient  Verdict. — In  a  prosecution  for  violating  the  provisions 
of  section  8  of  the  act  of  the  legislature  of  1907  (Stets.  1907, 
p.  124),  as  amended  in  1913)  (Stats.  1913,  p.  692),  declaring  it  to 
be  imlawful  to  sell,  give  away,  or  have  in  possession  cocaine  or 
morphine,  where  the  information  charged  two  previous  convictions 
of  the  defendant  of  violating  such  section,  a  verdict  of  guilty  which 
did  not  specifically  find  on  the  alleged  previous  convictions  was  in- 
complete and  insufficient  to  authorize  the  court  to  pronounce  judg- 
ment thereon.     (People  v.  Dueber,  686.) 

71.  Construction  of  Cods  —  Necessity   of  Finding  on  Prior   Oon- 

TIOTTON. — ^TJnder  section  1158  of  the  Penal  Code,  where  a  previous 
eonviction  is  charged,  the  jury  must,  unless  the  answer  of  the  defend- 
ant to  the  charge  admits  it  to  be  true,  find  whether  or  not  he  has 
mifered  such  a  conviction,  and  where  the  jury  fails  to  make  such 
apecific  finding,  the  omission  is  fatal  to  the  judgment,  unless  the 
subsequent  crime  charged  is  itself  one  for  the  commission  of  which 
the  superior  court  has  jurisdiction  to  impose  punishment.     (Id.) 

72.  APPLiOABiLiTr  OF  OODB  PROVISION.— Section  1158  of  the  Penal  Code 

was  not  intended  to  apply  exclusively  to  sections  666  and  667  of 
such  code,  prescribing  more  drastic  punishment  in  cases  of  prior 
oonvictions.  (Id.) 
78.  MuRDERr— Argument  of  Distriot  Attorney— Statements  €k}NCERN- 
INO  Reasonabia  Doubt — IjAck  of  Prejudice. — In  a  prosecution  for 
murder,  statements  made  by  the  district  attorney  in  his  argument 
to  the  jury  as  to  the  meaning  of  reasonable  doubt  are  harmless 
where,  upon  attention  called  thereto,  he  advised  the  jury  to  follow 
the  instructions  of  the  court  and  not  take  hia  statements  on  the 
subject.     (People  v.  Lee,  702.) 

74.  IMPOSSIBILITT    OF    PROCURING    WITNESSES    TO    KILLING  —  LACK    OF 

Prejudice. — In  a  prosecution  for  murder  committed  by  a  member 
of  a  Chinese  secret  society,  the  statement  by  the  district  attorney  in 
his  argument  to  the  jury  of  the  impossibility  of  the  prosecution 
to  get  any  Chinese  witness  to  testify  to  the  killing  was  not  preju- 
dicial where,  upon  objection  being  made,  the  court  instructed  the 
jury  to  disregard  the  remark.     (Id.) 

75.  Manufacture    of    Testimony    by    Witness  —  Misconduct    not 

Bkversible  Error. — In  such  a  prosecution,  the  statement  of  the 
district  attorney  in  argument  to  the  jury  that  a  witness  had  assisted 
in  manufacturing  testimony  for  the  defense  is  not  reversible  error 
where  the  court  remarked  that  no  evidence  to  that  effect  had  been 
introduced,  and  admonished  the  jury  to  disregard  the  statement. 

(Id.) 
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76.  EviDKNOi  —  IYjght  of  Odditendant.  —  In  sncli  a  proBeention,  evi- 

dence of  the  flight  of  the  partj  informed  against  jointly  with  the 
defendant  is  harmless  error  where  the  defendant  admitted  his  own 
attempt  at  flight.     (Id.) 

77.  Justification   of  Eillino — Instruction — Thbsats  Against  Di- 

CXASED  NOT  EuMiNATD)  FROM  CONSIDERATION. — An  instruction  that 
in  determining  whether  defendant  acted  as  a  reasonable  person 
upon  the  appearanees  as  they  were  presented  to  him,  the  test  Is 
what  aueh  defendant  had  reasonable  eause  tb  believe,  and  did  be- 
lieve, as  a  reasonable  person  at  the  time  of  the  killing^  and  not 
what  subsequent  events  may  have  proved  the  actual  situation  to 
have  been,  did  not  have  the  effect  of  withdrawing  from  the  con- 
sideration of  the  jury  threats  mada  by  deceased  against  the 
defendant.     (Id.) 

78.  Murder — Abiutt  of  Defendant  to  Tbstift  Without  Interpreter 
— Repeated  References  by  District  Attorney— Lack  of  Preju- 
dice.— In  a  prosecution  for  murder  the  defendant  was  not  prejudiced 
by  the  repeated  statements  of  the  district  attorney  that  the  defend- 
ant was  able  to  testify  without  an  interpreter,  where  the  statements 
were  made  in  good  faith  and  with  a  view  to  induce  the  court  to 
change  its  ruling  on  the  subject.     (People  v.  De  Angelli,  716.) 

79.  MisooNDuor  of  District  Attorney— Review  on  Appeal— Objec- 
tion IN  Trial  Court  Essential. — Alleged  acts  of  misconduct  on 
the  part  of  the  prosecuting  ofiicer  will  not  be  considered  on  appeal 
where  no  objection  thereto  was  made  in  the  trial  court.     (Id.) 

80.  Evidence  —  Cross-examination  of  Defendant  —  Consultation  of 

Memorandum  of  Prior  Conversation — ^Right  of  District  Attor- 
ney.— In  such  a  prosecution,  permission  given  the  prosecuting  ofllccr 
to  consult  a  memorandum  of  a  conversation  between  himself  and 
defendant,  while  cross-examining  the  defendant,  was  not  error,  where 
the  sane  consisted  merely  of  notes  made  by  such  officer  of  a  prior 
conversation  with  defendant  relating  to  minor  details  of  the  case, 
and  in  no  sense  constituting  a  deposition  or  confession.     (Id.) 

81.  Rape — Evidence— Probabiijtt   of   Testimony  of   Prosecutrix. — 

In  a  prosecution  for  statutory  rape,  the  prosecutrix  being  under 
the  age  of  consent,  her  evidence  that  she  had  slept  in  the  same  bed 
with  defendant  ever  since  she  had  become  a  member  of  his  house- 
hold, covering  a  period  of  six  years,  and  that  the  defendant's  wife 
consented  thereto,  is  not  too  incredible  to  sustain  a  verdict  of  con- 
viction.    (People  V.  Whitney,  737.) 

82.  Embezzlement  by  Attorney  —  Ownership  of  Money  Misappro- 
priated—  Erroneous  Refusal  of  Directed  Verdict  —  Error 
Cured  by  Defendant's  Subsequent  Testimony.  —  Where  tho 
money  alleged  to  have  been  misappropriated  by  an  attorney,  who  re- 
ceived it  for  the  purpose  of  hiring  detectives  in  a  divorce  action,  was 
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shown  to  have  been  handed  to  the  aecused  hj  a  third  peison  and 
not  by  the  proseentriz,  it  was  error  for  the  court  to  refuse  a  directed 
verdict  at  the  close  of  the  state's  testimonj,  but  the  error  was  ren- 
dered harmless  by  the  defendant  afterward  taking  the  stand  himself 
and  testifying  that  this  third  person  had  loaned  the  money  to  the 
prosecutrix  to  pay  the  expenses  of  her  ease,  including  the  employ- 
ment of  detectives.     (People  v.  Crane,  760.) 

83.  EviDENGS— Erroneous  Bejection  of  Testiuokt.— One  of  the  de- 

fenses being  that  the  money  was  intended  to  include  fees  for  legal 
services  in  other  litigations,  it  was  error  to  reject  expert  testimony 
as  to  the  reasonableness  of  the  defendant's  charge  for  those  services. 
(Id.) 

84.  Erroneous  Bejechon  of  Testhcont  to  Bkhabiutati  an  Im- 
peached Witness. — ^Where  a  stenographer  employed  by  the  defendant 
gave  material  testimony  in  his  favor  but  was  impeached  by  tes- 
timony that  she  had  stated  while  on  a  visit  to  a  hospital  that  in 
testifying  before  the  grand  jury  she  had  lied  for  the  defendant, 
and  the  defense  offered  to  show  that  the  impeached  witness  had 
visited  the  hospital  only  once,  and  then  as  the  bearer  of  a  check  from 
the  defendant  to  a  patient  in  the  hospital,  and  that  this  check  was 
eashed  before  the  grand  jury  met,  and  she  was  allowed  to  state  that 
her  visit  to  the  hospital  was  before  tho  hearing  by  the  grand  jury, 
but  her  testimony  as  to  the  reason  for  her  visit  to  the  hospital  was 
rejected  as  hearsay,  the  rejected  testimony  was  relevant  to  fix  the 
time  of  the  hospital  visit  and  its  rejection  was  prejudicial.     (Id.) 

85.  Instructions. — Although  the  jury  was  instructed  in  the  general 
language  of  section  511  of  the  Penal  Code,  it  was  error  to  refuse 
to  supplement  this  by  a  requested  instruction  that  if  the  jury  found 
that  the  prosecutrix  paid  the  defendant  the  amount  in  question  on 
account  of  fees,  costs,  and  expenses  in  her  divorce  case,  they  must 
find  the  defendant  not  guilty.     (Id.) 

See  Fugitive  from  Justice,  1;  Habeas  Corpus,  1;  Jury  and  Jurors, 
1;  Place  of  Trial,  1. 

PAMAGES. 

1.  Oral  Lease  of  Beal  Propertt— Keepino  in  Bepair— Bioht  of 
Tenant  to  Rzcover. — A  person  in  possession  of  real  property  under 
an  oral  contract  that  he  might  use  the  premises  in  consideration  of 
keeping  the  same  in  repair,  is  entitled  to  recover  damages  for  in- 
juries, which  were  capable  of  repair  and  ought  to  be  repaired  for 
the  proper  enjoyment  of  the  premises.  (Stapp  v.  Madera  Canal  & 
Irr.  Co.,  41.) 

2.  Contract  —  Liquidated  Damaoeb  —  Pleading  and  Evidence. — In 
order  to  eiititle  a  defendant  to  retain  a  sum  of  money  deposited 
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with  him  u  contingent  liquidated  damageB  for  the  breaeh  of  wt 
obligation,  it  is  incumbent  upon  him  to  show  not  only  bj  averment 
but  also  bj  proof  that  his  ease  is  within  the  exception  contained 
in  section  1671  of  the  Civil  Code;  for  without  an  allegation  bringing 
his  ease  within  the  exception  the  pleading  in  that  regard  is  insuffi- 
denty  the  presumption  being,  in  the  absence  of  such  allegation,  that 
fuch  agreement  is  void.     (Melnemej  y.  Mack,  153.) 

8.  Broker's  Services — Compensation — Unauthorized  Retention  of 
Deposit  as  Liqxtidated  Damages. — A  real  estate  broker  performing 
aervice  in  bringing  persons  together  for  the  purpose  of  exchanging 
property  is  not  entitled  to  retain  as  liquidated  damages,  upon  the 
failure  of  one  of  the  parties  to  carry  out  the  transaction,  a  sum  of 
money  deposited  with  him  by  such  parties  to  be  paid  over  to  the 
other  exchanging  party,  notwithstanding  a  provision  to  that  effect  in 
the  contract  between  them  and  the  broker,  where  he  fails  to  show 
that  it  la  either  difficult  or  impossible  to  establish  the  reasonable 
value  of  his  services.     (Id.) 

4.  Measure  of  Damages. — In  an  action  for  deceit  In  the  sale  or  ex- 
change of  property,  the  party  defrauded  is  entitled  to  recover  the 
difference  between  the  actual  value  of  what  he  received  and  the 
value  which  it  would  have  had  if  the  representations  had  been  true. 
(George  Cople  Co.  v.  Hindes,  576.) 
See  Assignment,  1,  2;  Condemnation  of  Land,  5;  Lease,  11-13; 
Negligence,  18;  Nuisance,  1,  2;  Municipal  Corporations,  7,  8; 
Pleading,  7;  Slander,  1. 

DECLARATIONS.    See  Criminal  Law,  15. 

DEED. 

1.  Deed  Intended  as  Mortgage  —  Bboorded  Declaration — Insuffi- 

cient Notice. — In  an  action  to  quiet  title  wherein  the  plaintiff 
claimed  under  a  deed,  which  was  in  fact  intended  as  a  mortgage,  a 
recorded  instrument  containing  a  declaration  of  the  grantor  that  the 
deed  was  intended  as  a  mortgage  was  not  sufficient  to  impart  notice, 
where  such  declaration  nowhere  defined  any  instrument  affecting 
the  title  to  the  land  in  eontroversy.     (Bowley  v.  Davis,  184.) 

2.  Defeasible  Grant — ^Recordation  to  Impart  Notice — Rights  of 

Subsequent  Purchasers  Without  Actual  Notice. — Under  section 
2950  of  the  Civil  Code,  providing  that  when  a  grant  of  real  property 
purports  to  be  an  absolute  conveyance,  but  is  intended  to  be  de- 
feasible on  the  performance  of  eertain  conditions,  such  grant  is  not 
defeated  or  affected  as  against  any  person  other  than  the  grantee, 
or  his  heirs  or  devisees,  or  persons  having  actual  notice,  unless  an 
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DEED  (Continued). 

instrument  of  defeasance,  duly  exeeuted  and  acknowledged,  sball 
have  been  recorded  in  the  office  of  the  county  recorder  of  the 
county  where  the  property  is  situated,  subsequent  purchasers  from 
such  grantee,  who  are  neither  heirs  nor  persons  having  actual 
notice  of  the  conditions  affecting  the  deed,  are  not  bound  to 
search  the  records  to  ascertain  whether  a  purported  declaration 
of  defeasance  has  been  made.  (Id.) 
8.  "Grant"  of  Interest  in  Property  —  Covenant  Against  Encum- 
brances NOT  Implied. — A  deed  granting  all  of  the  right,  title  and 
interest  of  the  grantors  in  and  to  the  property  described  in  the  con- 
veyance does  not  pass  the  fee,  and  no  covenant  that  the  property 
was  free  from  encumbrances  can  be  implied  from  the  use  of  the 
word  "grant"  under  section  1113  of  the  Civil  Code,  since  it  is  only 
where  an  estate  of  inheritance  or  a  fee  simple  is  to  pass  that  such 
a  covenant  can  be  implied,  under  the  code  provision.  (Southern 
Pacific  Co.  V.  Dore,  621.) 

8ee  Description,  1,  2;  Inherittoce  Tax,  L 

DEED  OF  TRUST. 

1.  Grant  op  Property  by  Bailroad  Company  —  Security  por  Pay- 

ment OP  Bonds  —  Mortgage.  —  A  trust  deed,  whereby  a  railroad 
company  granted  all  of  its  property  to  a  trust  company  in  trust  as 
security  for  the  payment  of  its  bonds  and  attached  interest 
coupons,  is  in  effect  a  mortgage.     (Shuey  v.  Mulcrevy,  218.) 

2.  Lease  op  Bailroad  Property  —  Agreement  to  Pay  Interest  on 

Bonded  Indebtedness — Right  op  Bondholder. — Where  one  rail- 
road company,  in  consideration  of  the  lease  to  it  by  another  rail- 
road company  of  all  of  its  property,  promises  to  pay  the  interest 
on  the  bonded  indebtedness  of  the  lessor  and  to  perform  all  of  the 
covenants  of  the  deed  of  trust  securing  the  bond  issue,  the  promise 
does  not  constitute  an  original  independent  contract  based  upon  an 
executed  beneficial  consideration  entitling  a  bondholder  seeking  to 
collect  interest  coupons  to  sue  the  lessee  and  attach  its  property,  but 
the  legal  effect  thereof  is  to  make  the  lessee  the  principal  debtor  and 
the  lessor  the  surety,  requiring  such  a  bondholder  to  foreclose  the 
mortgage  to  collect  his  interest,  and  in  the  event  that  the  mortgaged 
property  be  insufficient,  resort  then  may  be  had  against  the  lessee 
for  the  deficiency.  (Id.) 
See  Attorney  at  Law,  3;  Judgment,  1. 

DEPAULT. 

Depault  Judgment  —  Motion  to  Set  Aside  —  Discretion. — ^The  mat- 
ter of  determining  a  motion  to  set  aside  a  judgment  by  default 
on  the   ground   of   mistake,   inadvertence,  surprise,  and  excusable 
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DEFAULT  (Continiied). 

neglect  rests  within  the  sound  diseretion  of  the  trial  judge.     (Gunni- 
son V.  Miller,  267.) 
See  Justice's  Court^S* 

DEFEASANCE.    Bee  Deed,  S. 

DEFTCIENCT.    Bee  Deed  of  Trust,  8. 

DELIYEBY.    Bee  Criminal  Law,  63« 

DEMAND.    See  Corporation,  10;  Criminal  Law,  59;  Monej  Had  and 
Beceived,  2,  3;  Street  Assessment^  4. 

DEMTJREEB.    See  Appearance,  !• 

DEPENDENCY.    Bee  Workmen's  Compensation  Act,  2,  8. 

DEPOSITION.    See  Husband  and  Wife,  2. 

DESCRIPTION. 

L  DssD  —  iNSumciBNT  Description  op  Property.  —  A  written  instru- 
ment affecting  real  property  is  without  force  either  as  a  deed  or 
mortgage  where  the  property  is  described  as  ''bounded  on  the  north 
and  east  by  the  lands  of  Hobinson  and  Bodega  Avenue  of  the  town 
of  Sebastopol,  on  the  east  by  the  land  of  McChristian,  and  on  the 
south  by  Calder  Avenue  extended,  and  containing  five  and  one-half 
acres,"  without  giving  any  westerly  boundary,  and  without  showing 
what  particular  lands  or  portions  of  lands  of  the  different  owners 
constituted  the  easterly  boundary.     (Scott  v.  Wood  worth,  400.) 

2.  BuLE  AS  TO  Description— Statute  of  Frauds.— To  be  valid  on  its 
face,  a  deed  must  contain  such  a  description  of  the  real  property 
thereby  intended  to  be  conveyed  as  will  enable  the  property  to  be 
readily  located  by  reference  to  the  description,  and  where  the  descrip- 
tion is  so  vague  and  uncertain  that  the  property  cannot  be  identified 
and  located  therefrom,  and  the  writing  itself  does  not  furnish  the 
means  whereby  the  description  may  be  made  sufficiently  definite  and 
certain  readily  to  locate  the  property,  then  the  instrument  must  be 
held  void,  since  the  imperfections  of  the  description  cannot  be  sup- 
plied through  evidence  extrinsic  to  the  writing  itself,  in  view  of  the 
rule  that  a  conveyance  of  real  property  must  be  in  writing.  (Id.) 
See  Condemnation  of  Land,  1;  Lease,  16. 

DISCRETION.    See    Contract,    7;    Criminal    Law,    88;    Default,    1> 
Divorce,  6;  Mandamus,  2;  New  Trial,  2. 
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DISMISSAL. 

1.  Dismissal  of  Action — Justiob'b  Cottbt  Afpkax#— Inhkrknt  Jubis- 
DiGTiON. — The  superior  court  has  inherent  power  to  dismiss  an  ac- 
tion appealed  from  the  justice's  court  on  questions  of  law  and 
fact  and  not  brought  to  trial  within  two  years  after  the  appeal 
was  taken,  regardless  of  whether  such  authority  exists  under  the 
provisions  of  section  583  of  the  Code  of  Cinl  Procedure.  (Kaster 
T.  Superior  Court,  88.) 

S.  Failuxb  to  Bkino  Appeal  to  Teial  —  Dismissal  —  Discretion 
NOT  Abused. — It  is  not  an  abuse  of  discretion  to  dismiss  a  justice's 
court  appeal  taken  on  both  questions  of  law  and  fact  for  failure 
to  bring  to  trial  within  two  years,  where  such  failure  was  not  due 
to  mistake  or  ignorance,  but  the  plaintiff  was  content  to  let  the 
matter  rest  because  he  was  relying  upon  a  bond  given  to  release 
an  attachment  obtained  by  him,  and  the  defendants  had  in  the 
meantime  removed  to  another  state,  and  the  expense  incident  to 
their  personal  attendance  at  the  trial  would  nearly  equal  the  amount 
of  the  demand.    (Id.) 

DIVORCB. 

L  Award  op  Custody  op  Minor  Child  to  Mother— Nonuabilitt  op 
Father  poe  Support. — Where  in  a  decree  of  divorce  the  father  is 
deprived  of  the  custody  of  a  mnior  child  and  no  order  is  made  re- 
quiring him  to  contribute  toward  his  or  her  support,  the  whole  duty 
of  furnishing  maintenance  to  the  child  rests  on  the  mother.  (Davies 
T.  Fisher,  137.) 

t.  Omission  to  Provide  pob  Support  op  Minor— Betektion  op  Juris- 
diction.—Under  section  138  of  the  Civil  Code,  as  amended  in  1905, 
the  omission  to  provide  in  a  decree  of  divorce  that  the  father  of  a 
minor  child,  whose  custody  is  awarded  to  the  mother,  shall  support 
the  child,  does  not  deprive  the  court  of  jurisdiction  to  thereafter 
make  such  a  provision,  as  under  such  amendment  the  court  has  the 
right  at  any  time  during  the  minority  of  the  child  to  make  such 
an  order.     (Id.) 

8.  Foreign  Decree  op  Divorce— Independent  Action  to  CbMPEL  Sup- 
port— Right  op  Wipe. — ^The  mother  of  a  minor  child  whose  custody 
was  awarded  to  her  in  a  decree  of  divorce  granted  in  the  state  of 
Kevada,  and  which  decree  made  no  provision  for  the  support  of  the 
child  by  the  father,  may  bring  an  independent  action  in  this  state  to 
compel  the  father  to  support  the  minor,  where  it  is  made  to  appear 
that  both  parties  are  residents  of  this  state  and  the  wife  la 
without  means  to  contribute  to  such  support     (Id.) 

4.  Extreme  Cruelty — Conpuot  op  Evidence — Findings  Conclusive. — 
In  an  action  for  divorce  for  extreme  cruelty,  the  trisl  court  is  the 
judge  of  the  weight  of  the  evidence  and  the  credibility  of  the  wit 
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nesses,  and  where  the  crvidenee  is  eonflieting,  its  findings  on  such 
questions  are  eonelusive.     (Dee  ▼.  Dee,  658.) 

5.  Waiveb  of  Findings  —  Judgment  —  Presumption  on  Appeal. — ^In 

anch  an  aetion,  where  findings  are  waived,  it  must  be  assumed  on 
appeal  from  the  judgment  that  the  court  found  all  the  facts  neces- 
sary to  sustain  the  judgment.     (Id.) 

6.  Denial  of  Divorce — Separate  Maintenance — Discretion. — Where 

a  divorce  is  denied  both  parties,  the  allowance  of  separate  support 
and  maintenance  is  a  matter  for  the  sound  discretion  of  the  trial 
eourt  (Id.) 
T.  Award  of  Aumont  and  Costs  to  Husband — Want  of  Jurisdic- 
tion.— In  an  action  for  divorce  brought  bj  a  husband,  the  court 
has  no  authority  to  order  the  wife  to  pay  the  husband  suit  money 
and  alimony  pendente  lite,  since  section  137  of  the  Civil  Code,  which 
provides  that  the  court  may  require  the  husband  to  pay  the  wife 
alimony  and  necessary  money  to  prosecute  or  defend  an  action  for 
divorce,  is  the  measure  of  the  power  of  the  court  in  making  such 
allowances,  and  the  law  contemplates  that  the  husband  shall  support 
himself  out  of  his  own  property  or  by  his  own  labor,  save  and  except 
in  the  eases  mentioned  in  section  17i}  of  the  Civil  Code.  (Eisenring 
▼.  Superior  Court,  749.) 
i  6ee  Appeal,  23w 

DBTJO  ACT.    See  Criminal  Law,  70-79. 

ELECTION.    See  Bemedies,  l,  2. 

KLECTIONa 

L  Mandamus — Canvass  of  Cttt  Consolidation  Elechon  Returns- 
Taxpayers. — Taxpayers  of  a  city  are  beneficially  interested  in  a 
proceeding  to  compel  the  board  of  city  trustees  by  writ  of  mandate 
to  canvass  the  returns  of  an  election  held  therein  to  determine 
whether  the  city  should  be  consolidated  with  another  city,  since  the 
matter  bears  a  direct  relation  to  the  question  of  the  amount  of  taxes 
to  be  paid.     (Taft  v.  Haas,  309.) 

fi.  EtEcrrioN  Law — ^Rejection  of  Votb  of  Precinct — Discrepancy 
Between  Roster  and  Polling  List— Counting  of  Vote. — A  board 
of  city  trustees  in  canvassing  the  returns  of  an  election  held  for  the 
purpose  of  determining  whether  the  city  should  be  consolidated  with 
another  city  are  not  justified  in  throwing  out  the  entire  vote  of  a 
precinct  because  the  number  of  names  on  the  precinct  roster  fell 
short  of  the  number  of  names  on  the  polling  list  and  number  of 
ballots  east,  and  mandamus  will  lie  at  the  instance  of  taxpayers  to 
compel  the  counting  of  the  vote  of  the  rejected  precinct.  (Id.) 
84  Gkl.  App.- 
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ELECTIONS  (Continued). 

Z,  ElJBonoN  Law— Becall  of  Cppt  Trusties— Suiticisngt  of  Peti- 
tion.— A  petition  for  the  recall  of  city  trustees  eufScientlj  complies 
with  the  requirements  of  the  act  of  1911  (Stats.  (Ex.  Seas.)  1911, 
p.  128)  y  providing  for  the  recall  of  elective  officers  of  incorporated 
cities  and  towns,  where  the  petition  as  filed  consisted  of  five  sec- 
tions all  fastened  together,  with  each  of  such  sections  consisting  of 
three  or  more  sheets  fastened  together  under  a  separate  cover,  and 
each  section  consisting  of  a  copy  of  the  petition,  followed  by  the 
signatures,  and  an  afiidavit  of  the  person  who  circulated  the  peti- 
tion declaring  that  he  saw  written  the  signatures  appended  to  the 
petition,  and  that  according  to  his  best  information  and  belief  each 
was  the  genuine  signature  of  the  person  whose  name  purported  to 
be  thereunto  subscribed.     (Facundas  v.  Curtis,  752.) 

4.  Bkcall  of  Cttt  Tbusteb  —  Sufficiency  of  Petition.  —  Names  of 
signers  may  not  be  withdrawn  after  filing  of  petition.  (Beecham  v. 
Bums,  754.) 

5.  Lost    Election    Betuens  —  Secondary    Evidence  —  Befbeshino 

Memory  of  Witness  fbom  Newspaper  Clipping.— In  an  action  to 
eompel  a  city  clerk  to  certify  to  the  sufficiency  of  a  "recall"  petition, 
the  returns  which  would  have  shown  the  number  of  votes  east  at  the 
next  preceding  city  election  had  been  lost.  It  was  held  not  error 
to  permit  the  city  clerk's  predecessor  to  refresh  his  memory  from 
a  newspaper  "clipping"  of  the  results  printed  from  a  memorandum 
which  he  had  made  at  the  time  and  furnished  to  the  newspaper. 
(Id.) 

EMINENT  DOMAIN.    See  Condemnation  of  Land. 

EMPLOYES  AND  EMPLOYEE.    See  Corpoiation,  5,  6;  Workmen's 
Compensation  Act,  H,  II,  14^  15. 

EQUITY.    Set  Contract,  5-7. 

ESTATES  OF  DECEASED  PEBSONa 

L  PROBATE  Law — Sales  of  Property— Bbcovebt  bt  Persons  Inter- 
ested— Statute  of  Limitations. — The  provisions  of  section  1573 
of  the  Code  of  Civil  Procedure  that  no  action  for  the  recovery  of 
any  estate  sold  by  an  executor  or  administrator  "under  the  pro- 
visions of  this  chapter"  can  be  maintained  by  anyone  claiming 
under  the  deceased,  unless  it  be  commenced  within  three  years  next 
after  the  settlement  of  the  final  account  of  the  executor  or  adminis- 
trator, applies  to  all  sales,  and  includes  sales  made  without  notice 
under  a  will,  as  provided  by  section  1561  of  such  code.  (Tatum  y. 
Iowa  Water  Co.,  65.) 

2.  Unauthorized  Sale  Without  Notice  —  Appucabilitt  of  Code 
Provision. — The  provisions  of  section  1573  of  the  Code  of  Civil 
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Procedure  are  applicable  to  a  sale  made  without  notice  which  was 
unauthorized,  regardless  of  whether  the  order  confirming  the  sale 
be  void  or  Toidable.  (Id.) 
8.  Ordeb  Confismino  Sale  —  Oolultebal  Attack. —  An  order  con- 
firming a  sale  of  real  property  made  by  an  administrator  with  the 
will  annexed  without  notice  is  not  subject  to  collateral  attack  on 
the  ground  that  the  court  exceeded  its  jurisdiction  in  making  the 
order  by  reason  of  the  fact  that  it  erroneously  concluded  that  the 
power  of  sale  in  the  will  extended  to  such  administrator,  but  is  an 
erroneous  judgment  subject  to  correction  on  appeal.     (Id.) 

4.  Community  Peopertt— Liabilitt  for  Administration  Expbnsis 
OF  Husband's  Estate — Power  of  Sale  Under  Will. — Under  sec- 
tion 1402  of  the  Civil  Code,  the  entire  community  property  is  equally 
subject  to  the  charges  and  expenses  of  administering  the  husband's 
estate,  and  where  his  will  gives  his  executor  the  power  of  sale,  he 
may  sell  all  of  it  to  pay  such  expenses  and  charges.     (Id.) 

5.  Setting  Aside  of  Decree  of  Distribution — Extrinsic  Fraxjd. — 

While  a  distributee  of  an  estate  under  an  erroneous  judgment  may 
in  a  proper  case  be  held  an  involuntary  trustee,  the  fraud  or  mis- 
take forming  the  basis  of  that  relation  and  warranting  the  grant- 
ing of  equitable  relief  by  setting  aside  a  decree  must  be  extrinsic 
or  collateral  to  the  matter  which  was  tried  and  determined  by  the 
eourt,  and  not  intrinsic  (McGavin  v.  San  FrancLsco  P.  0.  A. 
Soc,  168.) 

6.  Decree  of  Distribution — Void  Provision  of  Will — Mistake  as 

to  Validity — Setting  Aside  of  Decree. — Where,  owing  to  the 
negligent  failure  of  the  attorney  for  the  executors  of  a  will  to 
apprehend  the  effect  of  section  1313  of  the  Civil  Code,  making  a 
eharitable  bequest  void  in  a  ease  where  the  testator  died  within 
thirty  days  of  the  making  of  the  will,  and  to  the  negligence  of  the 
executors  who  knew  of  such  effect,  but  failed  to  read  the  petition 
for  distribution  before  signing  it,  the  estate  was  distributed  accord- 
ing to  the  will,  the  decree  of  distribution  will  not  be  set  aside  at 
the  suit  of  an  heir  who  knew  of  the  void  pi  o vision  but  made  no 
objection  thereto.     (Id.) 

7.  Conclusiveness  of  Decree  of  Distribution. — A  decree  of  distri- 

bution is  a  judgment  in  rem,  and,  though  erroneous,  is  as  conclusive 
u  against  one  who  fails  to  appear,  having  opportunity  to  do  so, 
a«  it  is  against  a  party  whose  fault  produced  the  error.     (Id.) 
See  Judgment,  2-5;  Will,  L 

ESTOPPEL.    See  Lease,  16;  Sale,  & 

EVIDENCE. 

1.  Negugence — Expix)siON  OF  Powder  Magazine — Pleading — Theory 
of  Nuisance — Improper  Construction  of  Magazine — ^Variance. — 
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EVIDENCB  (Continued). 

In  an  action  for  damages  for  the  destruction  of  property  from  the 
explosion  of  a  powder  magazine,  where  the  complaint  was  drafted 
upon  the  theory  that  the  mere  keeping  of  a  large  quantity  of  ex- 
plosive powder  in  a  thickly  populated  neighborhood,  irrespective  of 
the  manner  in  which  the  magazine  in  which  it  was  stored  was  con- 
structed was  a  nuisance  per  se,  it  was  error  to  admit  evidence  over 
objection  that  the  magazine  was  improperly  constructed.  (Fernan- 
dez y.  Western  Fuse  etc.  Co.,  420.) 

2.  Intoxioatino  Liquors — Sals  in  No-licbnss  Territokt — Bottles 
Purchased — Supfigiency  of  Identification. — ^In  a  prosecution  for 
selling  alcoholic  liquor  in  no-license  territory,  the  bottles  of  wine  pur- 
chased of  the  defendant  by  the  person  employed  by  the  officer  to 
make  the  purchase  were  properly  admitted  in  evidence  where  they 
were  placed  by  the  constable  just  as  he  received  them  in  a  trunk 
at  his  home  and  never  taken  therefrom  except  when  produced  before 
the  grand  jury,  and  the  constable  testified  that  he  never  changed 
their  contents,  that  there  were  no  indications  of  their  having  been 
tampered  with,  and  that  it  appeared  to  him  to  be  the  same  "stuff." 
(People  V.  Haacke,  516.) 

See  Account,  1,  2;  Check,  1;  Condemnation  of  Land,  2-4; 
Criminal  Law,  2,  16-18,  36,  a?,  42-49,  57,  61,  68,  76,  80,  81, 
83,  84;  Divorce,  4;  Elections,  5;  Estates  of  Deceased  Persons, 
6-7;  Lease,  18;  Negligence,  16-18,  20,  24;  Public  Lands,  L 

EXECUTION.    See  Appeal,  3. 

EXPERT.    See  Contract,  3,  4. 

ETXTEADITION.    See  Fugitive  from  Justice. 

FEDERAL  EMPLOYERS'  LIABILITY  ACT.    See  Negligence,  12-14. 

FEES.    See  Judgment,  1« 

FINDINGS. 

1.  OONSTEUCTION. — The  findings  of  the  trial  court  are  to  receive  such  a 
construction  as  will  uphold  rather  than  defeat  its  judgment.  (Bai- 
lor V.  Yolo  Water  &  Power  Co.,  317.) 

8.  Form — ^RsrEBENCS  to  Complaint. — It  is  not  necessary  that  the 
findings  should  be  in  the  exact  language  of  the  pleadings,  and  if 
the  complaint  is  sufficient,  a  finding  by  reference  to  it  will  be  suffi- 
cient.    (Id.) 

3.  Negligent  Flooding  of  Land — Sufwoienot  or  Findings. — In  an 

action  against  a  corporation  and  an  individual  for  loss  of  crops 
from  the  negligent  flooding  of  plaintiff's  land,  a  finding  that,  as 
against  the  corporation,  the  facts  alleged  in  the  complaint,  as 
amended  at  the  trial,  were  true,  and  were  untrue  as  against  the  indl- 
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FINDINGS  (Continued). 

▼idual  defendant^  will  be  eonstrned  t«  mean  that  the  eorporation 
did,  and  the  individual  did  not,  negligently  turn  unusual  quantitiei 
of  water  into  the  ditch  as  alleged  in  the  complaint.  (Id.) 
i.  E!z£CUTioN  OF  Oboers — StjmciSNGT  07  FINDING. — A  finding  that 
the  defendant  in  writing  aeeepted  and  promised  to  pay  the  orders  is 
sufficient,  withont  a  finding  that  the  orders  were  executed  by  a  duly 
authorized  agent  of  the  corporation.  (Firestone  T.  &  B.  Co.  v. 
a  £.  Herriek,  Ine.,  675.) 

See  Appeal,  10;  Di?orc6,  i,  5;  Partition,  1;  Sale,  & 

FIBB  DEPABTMENT. 

Municipal  Cobpoiu.tions — Extra  Man  or  Oakland  Fibb  Depart- 
ment— ^Member  or — Death  Benbtit  Fund. — An  "extra  man"  in  the 
employ  of  the  fire  department  of  the  city  of  Oakland  at  the  time 
when  the  present  charter  went  into  effect  in  1911  is  a  member  of 
the  department  within  the  meaning  of  subdivision  2  of  section  104, 
providing  for  the  payment  of  the  death  benefit  therein  provided, 
since  the  provision  of  section  97  of  the  charter  that  all  members 
of  the  department  in  good  standing  at  the  time  when  the  charter 
went  into  effect  should  be  retained  in  their  respective  positions 
plainly  implies  that  all  persons  occupying  the  grades  enumerated 
in  the  section  and  such  other  employees  as  the  council  may  provide 
by  ordinance  come  within  the  designation  "member"  of  the  fire 
department.     (Parke  v.  Board  of  Trustees,  632.) 

PIBB  INSUBANCB. 

1.  Store  Building  and  Additions  Adjoining  and  Communicating — 

Property  Covered  by  Policy. — A  fire  insurance  policy  under  the 
caption  "Country  Store  'Building  and  Contents  Policy  Form,"  provid- 
ing for  insurance  on  a  one-story  frame  building  and  its  additions, 
adjoining  and  communicating,  occupied  as  a  grocery-store,  and  on 
the  stock  of  groceries  and  other  merchandise  contained  in  the  de- 
scribed building  and  its  additions,  and  granting  permission  for 
mechanics  and  artisans  to  make  alterations  or  repairs  and  to  build 
additions,  covers  a  shed  erected  after  the  issuance  of  the  policy  within 
a  few  feet  of  the  described  building  in  which  to  store  groceries, 
and  not  connected  with  the  building  otherwise  than  by  a  removable 
board,  along  which  goods  were  passed  from  one  building  to  the  other. 
(Taylor  v.  Northwestern  Nat.  Ins.  Co.,  471.) 

2.  Construction  or  Poucy. — ^The  construction  of  an  insurance  policy 

10  to  be  ascertained  from  the  whole  instrument,  the  nature  of  the 
property,  the  purposes  for  which  it  is  ordinarily  to  be  used,  its  situ- 
ation, and  the  manner  in  which  it  is  usually  kept.     (Id.) 

FBATEBNAL  SOCIETIES.    See  Pbiee  of  Trial,  5. 
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FBAUD.  f 

CONTEAOT     Iin>UCEX>     BT     MISBSPRSSENTATIOK8 — EyIDSNCE — FINDINGS. — 

Where,  im  an  action  for  damages  alleged  to  have  resulted  from 
eertain  alleged  false  and  fraudulent  representations  elaimed  to  hare 
been  the  inducing  cause  of  the  execution  of  a  contract  between  the 
parties,  the  misrepresentations  pleaded  in  the  complaint  are  suffi- 
eient  to  constitute  a  cause  of  action  for  fraud,  evidence  amplifying 
la  detail  such  allegations,  and  in  substantial  accord  therewith,  is  suffi- 
eient  to  support  the  findings  of  fraud.  (Tucker  ▼.  Wilkinson,  570.) 
See  Arrest,  1-3;  Assignment,  4;  Estates  of  Deceased  Persons,  5; 
Lease,  14;  Negligence,  24,  25;  Pleading,  6,  7. 

FUOITIVB  FBOM  JUSTICE. 

Gbiminal  Law — Eztkamtion. — ^Where  a  person  under  arrest  fai  an- 
other state  for  a  crime  committed  therein  is  taken  out  of  such  state 
and  brought  into  this  state  under  extradition  proceedings  to  answer 
for  a  crime  previously  committed  in  this  state,  and  the  proceedings 
against  him  in  this  state  are  dismissed,  he  is  not  a  fugitive  from 
justice  within  the  meaning  of  that  term  as  it  is  included  in  section  2 
of  article  lY  of  the  federal  Constitution,  so  as  to  be  subject  to  be 
taken  back  to  the  state  from  which  he  was  extradited.  (In  re  Whit- 
tington,  844.) 

FUNEBAL  EXPENSES.    See  Workmen's  (Compensation  Act,  2. 

GUARANTY.    See  Contract,  13. 

HABEAS  CORPUS. 

Commitment  foe  Bapb  —  iNsuPFiontNor  o»  Complaint  and  Evi- 
dxnob. — Where  upon  the  hearing  for  a  writ  of  hdbeM  corpus  the 
return  shows  that  the  petitioner  was  charged  with  and  held  to  an- 
swer for  the  crime  of  rape  upon  evidence  which  in  part  shows  that 
at  the  time  of  the  alleged  commission  of  the  offense  the  prosecutrix, 
a  minor,  under  the  age  of  fifteen  jears,  was  the  wife  of  the  petl- 
tioner,  and  that  the  complaint  filed  with  the  committing  magistrate 
does  not  allege  that  the  prosecutrix  was  not  the  wife  of  the  peti- 
tioner at  the  time  of  the  commission  of  the  alleged  rape,  the  peti- 
tioner is  entitled  to  his  discharge,  as  neither  the  complaint  nor  the 
evidence  shows  the  commission  of  an  offense.  (In  re  Eostriken, 
489.) 

See  Criminal  Law,  4;  Bes  Judicata,  1. 
HIGHWAYS.    See  Condemnation  of  Land,  10,  Ih 
HOLIDAY.    See  Criminal  Law,  14. 
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HUSBAND  and  WIFE. 

L  Proceeding  Bbtwum  Pabties— IjAOK  of  Personal  Service— Pbop- 
XRTT  Bights. — In  a  proceeding  between  a  husband  and  wife,  where 
the  latter  was  not  personallj  ierred  with  process,  the  decree  was 
entirely  ineffectual  to  decide  anj  property  rights  between  the  parties. 
(Wessman  t.  Gabaniss,  487.) 

t.  SuBSEQinsNT  Action  Between  Pasties — Deposition— Direction  to 
Answer  Questions — Jurisdiction  of  Oourt. — In  a  subsequent  ac- 
tion brought  by  the  wife  to  hame  the  property  rights  of  herself  and 
hupband  determined^  the  wife  has  the  right  to  cause  the  deposition 
of  the  defendant  to  be  taken  and  to  have  questioiw  answered  by  him 
which  are  pertinent  to  the  issues,  and  the  oourt  eannot  oust  itself  of 
jurisdiction  to  direct  the  answering  of  such  questions  by  an  errone- 
ous view  that  the  property  rights  had  been  determined  in  the  first 
proceeding.     (Id.) 

Bee  DiToree,  7;  Lease,  14;  Mandamus,  2;  Sale,  3,  7. 

INDEMNITY.    See  Lease,  10. 

INDICTMENT.    See  Criminal  Law,  13;  Jury  anii  Jurors,  1« 

INHKBITANCB  TAX. 

1.  Transfers  from  Husband  to  Wife— Evidence— 0)nyeyances  not 
IN  Contemplation  of  Death. — ^Under  the  inheritance  tax  law  of 
1905  (Stats.  1905,  p.  341),  deeds  of  real  property  made  by  a  hus- 
band to  his  wife,  which  were  not  recorded  until  after  his  death, 
which  did  not  occur  until  one  and  one-half  years  after  their  execu- 
tion, cannot  be  said  as  a  matter  of  law  to  have  been  made  in  con- 
templation of  death,  where  the  grantor  at  the  time  of  their  execution 
was  in  reasonably  good  health  for  one  of  his  years  (eighty- three), 
not  suffering  from  any  disease  and  desirous  of  freeing  himself  from 
the  burden  of  longer  caring  for  his  property,  which  care  greatly 
annoyed  him.     (McDougald  v.  Wulzen,  21.) 

2.  Tender — Stoppage  of  Interest. — In  view  of  sections  1498, 1499,  and 
1504  of  the  Civil  Code,  the  tender  to  the  county  treasurer  of  the 
amount  of  an  inheritance  tax  fixed  by  the  court  without  any  condition 
other  than  the  delivery  of  a  receipt  for  the  same  stops  the  running  of 
interest  pending  an  appeal  taken  by  the  state  from  the  order  fixing 
the  amount  of  the  tax,  where  the  treasurer  refused  to  receive  the 
money  except  upon  condition  that  it  was  received  subject  to  the 
appeal     (Hancock  v.  Hunt,  530.) 

INITIATIVE  AND  EEFEKENDUM. 

Municipal  CbRPORATioNS — Inapplicability  to  Local  Improvements. — 
Section  1  of  article  IV  of  the  Constitution,  reserving  to  electors  of 
municipalities  the  right  of  the  initiative  and  referendum,  was  not 
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miTIATIVB  AND  BEFEEENDUM  (Continued). 

designed  to  furnish  a  means  bj  which  street  improyementa  local  in 
character  can  btf  either  commenced  or  prevented.  (Starbuck  v.  Citj 
of  Pullerton,  68^.) 

INSANITY.    See  Criminal  Law,  18. 

INSOLVENCY.    See  Interest,  1;  Lease,  8. 

INSTBUCTIONS.    See  Criminal  Law,  1-3,  11,  15,  18,  «l-23,  39,  60, 
69,  77,  82,  85;  Negligence,  7-11,  19;  Misconduct,  1. 

INTEREST, 

L  Intekest  on  Claim. — ^Where  under  prudent  management  the  assets 
of  an  insolvent  corporation  will  pay  its  obligations  in  full,  a  creditor 
whose  claim  is  based  upon  a  written  instrument  is  entitled  to  interest 
upon  his  claim  from  the  date  the  respective  sums  making  up  its 
aggregate  became  due  and  payable.  (People  v.  California  etc  Trust 
Co.,  269.) 

8.  Time. — In  such  an  action,  interest  is  properly  allowable  from  the 
time  of  filing  of  the  complaint.     (Armstrong  v.  Barceloux,  i33.)        j 
See  Deed  of  Trust,  1,  2;  Inheritance  Tax,  2.  j 


INTEBSTATE  COMMERCE.    See  Negligence,  18u 
INTOXICATING  LIQUOBS. 

VIOULTION    OF    WYLLIB    LAW — NATTJEB    OF    TRANSACTION— SUFPIOIEHOT 

OF  Eyidenge. — In  this  prosecution  under  an  indictment  for  an  al- 
leged violation  of  the  Wyllie  law,  it  is  held  that  the  evidence  suffi- 
ciently shows  that  the  transaction  was  a  sale  of  liquor,  and  not  a 
delivery  as  a  mere  act  of  accommodation.  (People  v.  Frisbie,  519.) 
See  Criminal  Law,  42;  Evidence,  2. 

JUDGMENT. 

1.  Decree  Fobeclosino  Trust  Deed  —  Inconsistent  Terms  as  to 
Payment  of  Trustee's  Fees  —  Power  op  Correction. — Where  a 
decree  foreclosing  a  trust  deed,  entered  pursuant  to  stipulation  of 
the  parties,  provides  for  the  payment  of  the  fees  of  the  trustee  and 
his  attorney  both  from  a  special  fund  and  on  terms  inconsistent 
therewith,  the  court  may  correct  the  decree  by  striking  out  the  re- 
pugnant provisions,  although  more  than  six  months  had  elapsed 
since  the  judgment  was  entered.     (Clemens  v.  Gregg,  272.) 

2.  Estates  of  Deceased  Persons — Order  Settling  Account  and  Db- 
CREEiNo  Distribution — Force  and  Effect  of. — Under  the  provisions 
of  sections  1637  and  1666  of  the  Code  of  Civil  Procedure,  an  order 
settling  a  final  account  and  decreeing  distribution  of  an  estate  is 
placed  upon  the  same  footing  as  a  judgment  in  a  civil  action,  and 
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JUDGMENT  (Oontinued). 

attackable  only  in  the  same  maimer.  (Benning  t.  8aperior  Court, 
296.) 
8.  Manner  of  Nulufication. — A  judgment  can  be  nullified  bj  the 
court  which  rendered  it  onlj,  first,  on  motion  for  a  new  trial ;  second, 
bj  a  motion  under  the  provisions  of  section  473  of  the  Code  of 
Civil  Procedure,  where  the  judgment  is  inadvertently  made  and 
where  application  is  made  to  set  it  aside  within  six  months;  third, 
by  motion  therefor  at  any  time  where  the  judgment  is  void  on  its 
face;  fourth,  by  an  independent  suit  in  equity  where  the  judgment 
is  regular  on  its  face  but  eztrinsically  void  for  want  of  jurisdiction, 
or  by  reason  of  fraud  or  mistake.     (Id.) 

4.  Payment  of  Claims — Eb&onbous   Finding — Osdue  Settuno  Ac- 

count AND  Distribution — Bemedt  by  Appeal. — ^Where  a  petition 
for  settling  a  final  account  and  for  decree  of  distribution  alleged 
and  the  court  found  that  all  claims  against  the  estate  had  been  paid, 
the  court's  adjudication,  if  wrong,  was  merely  erroneous,  and  sub- 
ject to  correction  on  appeal,  and  not  by  motion  to  set  aside  the 
order.     (Id.) 

5.  False  Testimony— Basis  of  Decree — Bemedy  by  Appeal. — ^Where 

false  testimony  is  given  upon  the  hearing  of  the  settlement  of  an 
account  and  distribution  of  an  estate,  and  the  court  bases  its  deci- 
sion upon  such  testimony,  the  judgment  is  duly  made,  and  must  stand 
unless  an  appeal  is  taken.     (Id.) 

6.  One  of  Two  Defendants. — In  view  of  section  57&  of  the  Code  of 
Civil  Procedure,  providing  that  judgment  may  be  given  for  or 
against  one  or  more  of  several  plaintiffs  and  for  or  against  one  or 
more  of  several  defendants,  a  judgment  against  a  corporation  alone 
sued  with  an  individual  will  be  upheld  on  appeaL  (Haller  y.  Tolo 
Water  &  Power  Co.,  317.) 

7.  Claim  and  Deuveby — Mortgaged  Personal  P^perty — Amount  of 

Alternativb  Judgment. — In  an  action  in  claim  and  delivery  to 
recover  the  possession  of  mortgaged  personal  property,  the  alterna- 
tive portion  of  the  judgment  in  favor  of  the  defendant  who  ad- 
mitted plaintiff's  ownership  but  justified  retention  under  the  mort- 
gage is  properly  for  the  value  of  the  property  without  regard  to 
the  amount  due  on  the  mortgage,  where  the  only  question  litigated 
was  the  right  to  the  possession  of  the  property.  (Cruse  v.  Adams, 
701.) 
See  Estates  of  Deceased  Persons,  5-7;  Husband  and  Wife,  1; 
Lease,  7;  Mechanic's  Lien,  2« 

JURISDICTION.    See  Justice's  Court,  1-4;  Lien,  1;  Negligence,  12; 
0£&ce  and  OiEcers^  1-3. 
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JUBY  AND  JUBORa 

Cbiminal  Law— Grand  Juey  of  Both  Sexes — Tntaliditt  of  Im- 
OIOTMENT. — ^An  indictment  found  by  a  grand  jury  composed  of  eleven 
men  and  eight  women  was  not  an  indictment  found  as  prescribed 
by  law  within  the  meaning  of  seetion  995  of  the  Penal  Code,  prior 
to  the  statute  approved  May  29,  19 17,  by  which  the  various  sec- 
tions of  the  Code  of  Civil  Procedure  relating  to  jurors  were  so 
amended  as  to  render  women  competent  to  act  both  as  grand  jurors 
and  trial  jurors,  and  also  to  sit  npon  juries  of  inquest.  (People  y. 
Lensen,  836.) 
Bee  Criminal  Law,  9,  10,  65. 

JUSTICE'S  COUBT. 

1.  Justice's  Court  Appeai#— Exception  to  Sufficiency  of  Suueties — 

Continuance  of  Justification — Jurisdiction. — A  justice's  court 
Is  without  jurisdiction  to  continue  the  matter  of  the  justification  of 
sureties  on  an  undertaking  on  appeal,  where  the  sureties  appear 
within  the  statutory  time  and  are  found  to  be  insufficient,  and  the 
superior  court  acquires  no  jurisdiction  of  the  appeal  by  the  accept- 
ance by  the  justice  on  the  day  to  which  the  matter  was  continued  of 
a  sum  of  money  in  lieu  of  the  undertaking.  (O'Donnell  v.  Superior 
Court,  208.) 

2.  Amendment  of  Becords.— ^  justice's  court,  as  wdl  as  a  court  of 
record,  has  the  inherent  power  to  amend  its  records  so  as  to  make 
them  speak  the  truth  with  respect  to  the  actual  orders  which  it 
makes.     (Wildenhahn  y.  Justice's  Court,  806.^ 

8.  Obdxb  Settino  Aside  Default — Omission  of  Terms — Power  of 
Correction — Certiorari. — Where  an  order  of  a  justice's  court  set- 
ting aside  a  default,  as  entered  in  the  clerk's  record  of  the  court, 
through  inadvertence  failed  to  contain  any  provision  for  the  pay- 
ment of  costs  by  the  defendant  as  required  by  section  859  of  the 
Code  of  Civil  Procedure,  the  court  has  power  to  order  its  record  to 
be  corrected,  and  the  finding  and  decision  of  the  court  that  the  order 
was  inadvertently  entered  is  conclusive  upon  the  superior  court  upon 
the  hearing  of  a  writ  of  review  to  annul  the  order.     (Id.) 

4.  Jurisdiction — Claim  and  Delivery  Action — Value  and  Damages 
Exceeding  Three  Hundred  Dollars. — ^Under  section  112  of  the 
Code  of  Civil  Procedure,  subdivision  8,  the  justice's  court  has  juris- 
diction of  an  action  for  the  recovery  of  personal  property  of  the 
alleged  value  of  $290,  although  the  additional  sum  of  one  hundred 
dollars  is  claimed  for  the  unlawful  detention  of  the  property. 
(Connely  v.  Superior  Court,  778.) 

LANDLQBD  AND  TENANT.    See  Lease,  1-6;  Surety,  1;  Vendor  and 
Vendee,  L 
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LEASE. 

L  Landlord  and  Tenant — Action  ros  Hint — Subsequent  Action  in 
Unlawful  Detainee.— The  institution  of  an  action  for  rent  due 
under  the  terms  of  a  written  lease  does  not  have  the  effect  of  affirm- 
ing the  lease,  so  as  to  preclude  the  lessor  from  bringing  an  action  in 
unlawful  detainer,  where  the  lessee  in  the  first  action  filed  a  cross- 
complaint  preventing  the  lessor  from  dismissing  the  same,  and  no 
elements  of  estoppel  are  shown  which  would  make  it  inequitable  or 
unjust  to  allow  the  maintenance  of  the  unlawful  detainer  action. 
(Crittenden  t.  St.  HiU,  107.) 

2.  Landlord  and  Tenant — Covenant  for  Renewal  of  Lease. — A  cove- 
nant providing  for  the  renewal  of  a  lease  at  the  option  of  the  lessee 
imports  the  giving  of  a  new  lease;  but  where  the  option  given  is  for 
an  extension  of  the  term,  the  lessee  upon  notice,  if  notice  is  required, 
or  hy  remaining  in  possession,  if  no  notice  is  required,  is  entitled  to 
hold  for  the  additional  period.     (Bobcrtson  v.  Drew,  143.) 

8.  Oonetruction  of  Lease  Providing  for  Renewal— Notice  of  Eleo- 
TioN— Retention  of  Possession — Term  not  Extended. — A  lease 
of  premises  for  one  jear  with  the  privilege  of  renewal  for  a  further 
term  la  not  extended  for  the  further  term  of  two  years  by  the 
writing  of  a  letter  by  the  lessee  to  the  lessor  on  the  day  of  the 
expiration  of  the  original  term  expressing  the  desire  for  such  a 
renewal,  notwithstanding  the  lessee  thereafter  continued  in  posses- 
aion,  where  the  lessor  upon  receipt  of  such  letter  made  reply  that 
if  the  lessee  would  call  he  would  fix  the  matter.     (Id.) 

i.  Time  to  Renew  Lease. — ^Where  one  desires  to  avail  himself  of  the 
privilege  of  renewing  or  extending  a  lease  he  must  exercise  that 
right  before  the  expiration  of  the  original  term.     (Id.) 

6.  Landlord  and  Tenant — Abandonment  of  Leased  Premises — Relet- 
ting BY  Landlord— Damages. — Where  a  tenant  abandons  leased 
property,  the  owner  may  relet  the  same  for  his  benefit  and  recover 
as  damages  the  difference  between  the  amount  received  by  subletting 
and  the  amount  agreed  to  be  paid.     (Williams  v.  Hawkins,  146.) 

0.  Action  for  Damages — SuFnciENCY  of  Complaint. — In  an  action 
to  recover  the  difference  between  the  rent  agreed  to  be  paid  under 
A  lease  and  the  amounts  which  the  lessor  received  by  subletting, 
the  complaint  sufficiently  states  a  cause  of  action  where  it  is  al- 
leged that  the  defendants  abandoned  the  premises,  neglected  to 
pay  any  further  rent,  and  that  the  lessor  thereupon  gave  them 
notice  that  he  would  not  release  them  from  the  lease,  and  if  they  did 
not  reoccupy  the  premises  within  a  reasonable  time,  he  would  sublet 
the  same  for  them,  crediting  on  the  lease  the  amounts  received  from 
auch  subletting,  followed  by  the  allegation  showing  the  names  of 
the  persons  to  whom  the  premises  had  been  sublet  with  the  amounts 
paid  by  each.     (Id.) 
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7.  Price  Judgment  —  CoNCLUsrvi  upon   Present  Action. — A  judg- 

ment in  a  prior  action  between  the  same  parties,  the  same  subject 
matter  being  relied  upon  for  recovery,  except  as  to  the  months  of  the 
lease  term,  is  conclusive  upon  the  parties  to  the  present  action. 
(Id.) 

8.  Insolvent  Cobpoeation — Claim  roE  Rentals — Lack  of  Peeper- 
BNCE. — Where  a  corporation,  in  consideration  of  the  cancellation  of 
an  existing  lease  and  the  issuance  to  it  of  a  new  lease,  agreed  to  paj 
the  former  lessee  a  monthly  amount,  and  thereafter  the  corporation 
became  insolvent,  and  the  lessor  compromised  her  claim  against  the 
corporation,  the  former  lessee  is  not  entitled  to  have  ber  claim  made 
a  preferred  claim,  or  to  have  the  same  imposed  as  a  lien  on  the 
property  of  the  lessor.     (People  v.  California  etc.  Trust  Co.,  269.) 

ft.  Landlord  and  Tenant  —  Unlaw^pul  Detainee  —  Abatement  of 
Bental — Nature  op  Agreement. — In  this  action  in  unlawful  de- 
tainer, it  is  held  that  the  findings  are  supported  by  the  evidence 
that  the  written  agreement  to  repay  the  lessee  a  portion  of  the  rent, 
as  it  was  paid,  on  account  of  unsettled  business  conditions,  was 
not  a  modification  of  the  lease,  as  contended  by  defendant,  but  was 
a  temporary  agreement.     (DxiscoU  y.  Myers,  490.) 

10.  Improvement  of   Premises  —  Indemnification  of  Lessee  —  Un- 

available Defense. — An  agreement  by  a  lessor  to  indemnify  a  leasee 
for  any  loss  which  might  accrue  to  him  during  the  term  as  the 
result  of  his  improvement  of  the  demised  prefmises  cannot  be  availed 
of  as  a  defense  in  an  unlawful  detainer  action,  as  the  loss  cannot  be 
determined  until  the  expiration  of  the  term.     (Id.) 

11.  Landlord  and  Tenant  —  Default  of  Lessee  —  Termination  of 

Lease  by  Lessor — Recoveey  of  Deposit  to  Sectjee  Rent. — ^In  an 
action  by  a  lessee  to  recover  the  amount  deposited  by  her  at  the 
time  of  the  execution  of  the  lease  to  cover  the  last  two  months  of 
the  term,  after  she  had  made  default  in  the  payment  of  rent  and 
vacated  the  demised  premises  upon  demand  of  tlie  lessor,  the  latter, 
upon  proper  pleadings  and  proof,  has  the  right  to  recover  such 
damages  as  she  may  have  suffered  by  reason  of  the  lessee's  breach  of 
the  contract.     (Rez  v.  Summers,  627.) 

12.  Retaining  of  Deposit  as  Liquidated  Damages — Pleading — Pini>- 
INO. — In  such  action,  where  the  lessor  claims  the  right  to  retain 
such  deposit  as  liquidated  damages,  it  is  essential  that  she  allege 
facts  showing  the  impracticability  or  extreme  difficulty  of  fixing 
the  actual  damage,  and  where  such  allegation  is  not  made,  a  finding 
to  that  effect  is  outside  of  the  issues.     (Id.) 

13.  Recovery  of  Deposit — Right  of  Lessee. — Where  money  has  been 
deposited  by  the  lessee  with  the  lessor  to  secure  the  payment  of  the 
rent,  the  tenant  can  recover  from  the  landlord  the  excess  of  the 
amount  of  the  deposit  above  the  damage  suffered  by  reason  of 
the  tenant's  default,  where  the  Ian<11ord  has  recovered  possession  by 
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reason  of  such  default,  it  being  in  snch  caw  presumed,  in  the  absence 
©f  evidence  to  the  contrary,  that  by  reason  of  his  recovery  of  pos- 
Bession,  the  landlord  does  not  suffer  on  account  of  the  nonpayment 
of  installments  of  rent  falling  due  after  such  recovery.     (Id.) 

14.  FiuuD— TTnkecorded  I>easb  to  Wife — Mortqaqeb  Without  Notice. 

Where  a  husband  and  wife  owning  real  property  and  occupying  the 
same  as  their  family  residence  joined  in  a  deed  thereof  to  a  third 
party  upon  the  understanding  between  themselves  and  their  grantee 
that  he  would  at  once  execute  a  lease  thereof  to  the  wife  for  the 
term  of  forty  years  at  the  nominal  rental  of  one  doMar  per  annum, 
and,  apparently,  upon  the  further  understanding  that  he  would 
presently  convey  the  property  to  a  corporation,  which  was  simply 
a  name  or  mask  under  cover  of  which  the  husband  conducted  some 
portions  of  his  business,  and  such  lease  was  thereupon  executed  but 
never  recorded,  and  the  property  conveyed  to  the  corporation,  the 
grantee  receiving  no  consideration  for  either  transaction,  the  prop- 
erty became  community  property;  and  a  bank  taking  a  mortgage 
on  the  property  from  the  corporation  is  not  put  upon  notice  that 
the  wife  had  any  interest  in  the  property  adverse  to  the  husband, 
nor  is  she  required  to  be  made  a  party  to  a  foreclosure  action,  such 
lease  being  fraudulent  and  void  as  to  the  mortgagee.  (Houts  v. 
First  Trust  &  Savings  Bank,  613.) 

15.  Banking  Law — Lease  by  National  Bank — Authority — Right  to 

Question. — In  an  action  in  unlawful  detainer  brought  by  a  national 
bank  to  recover  the  possession  of  demised  premises,  the  lessee  cannot 
raise  the  point  that  the  bank  was  without  authority  to  execute  the 
lease,  as  the  United  States  alone  can  be  heard  on  the  question. 
(Merchants'  Nat.  Bank  v.  Weston,  693.) 

16.  Landlord  and  Tenant — Uncertainty  op  Description — Estoppel. — 

A  lessee  is  estopped  from  repudiating  the  lease  for  any  uncertainty 
in  the  description  of  the  premises,  where  she  went  into  actual 
possession  and  continued  in  possession  until  the  commencement  of 
an  action  in  unlawful  detainer.     (Id.) 

17.  Notice  to  Quit — Sufpiciency  op. — A  notice  to  quit  signed  by  the 

duly  authorized  agent  of  a  national  bank,  after  consulting  with  the 
president  and  the  attorney  for  the  bank  who  gave  him  a  form  of 
notice  and  instructed  him  to  sign  it,  is  sufficient.     (Id.) 

18.  Evidence — Proof  of  Corporate  Existence  op  National  Bank. — 

In  an  action  by  a  national  bank  sufficient  proof  of  its  corporate  ex- 
istence is  made  by  the  introduction  in  evidence  of  a  certificate  of 
the  controller  of  the  currency  authorizing  it  to  do  business  as  such 
a  bank  and  a  certificate  to  change  its  name.     (Id.) 

19.  Unlawful  Detainer  —  Construction  of  Provision  as  to   Sale 

of  Premises  During  Term. — A  provision  in  a  lease  of  farming 
lands  that  in  case  of  a  sale  before  the  expiration  of  the  lease  the 
lessee,  if  the  purchaser  wanted  immediate  possession,  should  be  paid 
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for  all  summer-fallow  at  tiie  going  priee  per  aere,  is  a  resenration 
for  the  benefit  of  the  lessor;  it  terminates  the  lease  and  gives  a  pur- 
chaser the  right  to  possession  immediately  upon  the  transfer,  without 
neeessitj  for  demand  or  for  payment,  unless  the  lessee  has  summer- 
fallowed  during  the  year  preceding  the  sale.  (MeVitty  t.  Flentge, 
781.) 

See  Appeal,  18;  Brokers,  4;  Deed  of  Trust,  2;  Bescission,  1. 

LICENSE.    See  Municipal  Cdrporations,  1-8. 

LIEN. 

Vbssbls — liiES  70B  RiPAiRS — JURISDICTION. — ^The  Superior  eourt  is 
without  jurisdiction  of  the  proceeding  to  enforce  the  lien  given  by 
section  813  of  the  Code  of  Civil  Procedure  for  repairs  on  vessels,  as 
to  vessels  in  maritime  use,  since  the  act  of  Congress  of  June  23, 
1910,  giving  a  maritime  lien  on  vessels  for  repairs  enforceable  by  a 
proceeding  in  rem,  and  providing  that  the  act  shall  supersede  all 
state  statutes  conferring  liens  on  vessels  in  so  far  as  they  purport 
to  create  rights  of  action  to  be  enforced  by  proceedings  in  rem 
against  vessels  for  repairs,  has  taken  from  the  state  courts  all  juris- 
diction of  such  proceedings  as  to  repairs  of  such  vessels.  (Stephens 
T.  Weyl-Zuckerman  ft  Co.,  210.) 

See  Contract,  21;  Street  Assessment,  8i. 

LOAN.    See  Partnership,  i. 

MAINTENANCE.    See  Divorce,  6;  MandamuSi  %. 

MALICE.    See  Attachment,  1,  2. 

MANDAMUS. 

1.  Discretion  of  Court. — ^A  eourt  eannot  be  made  by  mandamua  to 
exercise  its  discretion  in  a  particular  manner.  (Fairbank  v. 
Superior  Court,  66.) 

2.  Discharge  of  Beceivkr^— Sais  of  Pbopsrtt — Discretion. — Man- 

damus will  not  issue  to  compel  the  superior  court  to  discharge  a 
receiver  appointed  to  manage  real  property,  collect  the  rentals, 
and  apply  the  same  according  to  the  terms  of  a  decree  in  an  action 
for  maintenance,  in  order  to  allow  the  husband  to  make  a  sale  of 
his  interest  in  the  property,  regardless  of  his  willingness  to  give 
such  security  for  the  protection  of  the  persons  interested  in  the 
receivership  as  the  court  may  require,  as  such  a  question  is  one 
addressed  to  the  sound  discretion  of  the  trial  court.  (Id.) 
See  Gaim  and  Delivery,  2-5;  Elections,  2;  Street  Assessment.  1, 
4.5. 
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MECHANICrS  LIEN. 

L  DxsT&uonoN  of  BniLDiNCh— Loss  or  Lien. — A,  meeliaxiie's  lien  fullj 
perfected  by  filing  the  same  upon  the  completion  of  the  building  does 
not  attach  to  the  land  npon  the  subsequcmt  destruction  of  the  build- 
ing by  fire,  since  the  lien  includes  the  land  only  as  an  incident  to 
the  use  and  occupation  of  the  building.  (Pilstrand  t.  Qreenamyre, 
799.) 

8.  FOftECLOSITRK    OF    LXEN  —  JOINT   PERSONAL    JUDGMENT— EviDENOS. — 

In  an  action  to  foreclose  a  mechanic's  lien,  a  joint  personal  judg- 
ment against  two  defendants  must  be  reversed  as  to  both,  where 
there  is  no  evidence  to  show  the  personal  liability  of  one  of  the 
defendants.     (Id.) 
See  Building  Gbntraet,  L 

BilNOBa    6ee  Divorce,  l-»;  Place  of  Trial,  1;  Bes  Judicata,  L 
MISOONDUOT, 

YXBDIOT— STATBHSNT    OF     JUDGl    TO     JUBT— LACK     OF     COERCION.— In 

meh  prosecution  the  statement  of  the  judge  upon  the  return  to  the 
jury  for  the  purpose  of  having  certain  testimony  read  to  them,  that 
lie  took  the  request  to  be  a  good  sign  that  they  were  still  working 
at  their  verdict  and  had  not  concluded  that  they  could  not  agree, 
and  that  he  would  be  in  attendance  until  about  fifteen  minutes  aft^ 
9,  and  that  if  they  had  agreed  by  that  time,  he  would  accept  their 
Terdict  and  discbarge  them  that  night,  is  not  misconduct,  as  threat- 
ening the  jury  with  a  night  in  the  juryroom  unless  they  reached  a 
Terdict.  (People  v.  Haacke,  516.) 
See  (Mminal  Law,  19,  25^3,  35,  60-52,  78,  79. 

MISTAKE.    See  Money  Had  and  Beceived,  L 

MONEY  HAD  AND  BECOBIVBD. 

L  Patubnt  by  Mistake— Eight  to  Eeoovek  Monet. — A  party  may 
recover  money  paid  under  a  mistake  of  fact  regardless  of  his  own 
earelesaness,  unless  the  payment  has  caused  such  a  change  in  the 
position  of  the  other  party  that  it  would  be  unjust  to  require  him 
to  refund.     (Dunham  v.  McDonald,  744.) 

2.  Demand  Before  Action. — ^In  the  ordinary  action  for  money  had  and 
received  by  one  party  for  the  use  of  another,  demand  is  unneces- 
sary to  be  made  before  suit  is  brought,  and  the  rule  applies  gen- 
erally in  all  cases  where  by  reason  of  a  contract,  express  or  implied, 
the  obligation  of  the  debtor  is  fully  liquidated  and  the  duty  rests 
upon  him  at  all  times  to  pay.     (Id.) 

8.  When  Demand  Necbssaet. — The  rule  that  a  demand  is  unnecessary 
before  bringing  an  action  for  money  had  and  received  is  inapplicable 
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MONEY  HAD  AND  RECEIVED  (Continued). 

where  the  debtor  does  not  know  or  Ib  excused  from  inquiring  that  ht 
owes  the  money.     (Id.) 
4u  Action  fob  Monst  Had  and  Received — Cboss-oomplaint — ^Rsoot- 

EBT  OP  OVEBPAYUENTS  MaDB  BY  MISTAKE— DEMAND. — ^In  an   action 

for  moneys  had  and  reeeived,  a  demand  is  necessary  to  the  filing  of 
A  cross-complaint  for  the  recovery  of  money  alleged  to  have  been 
paid  under  mistake,  where  it  appears  from  the  pleading  that  defend- 
ant was  to  account  to  plaintiff  according  to  the  several  amounts 
which  he  was  entitled  to  offset  for  disbursements  and  through  mistake 
did  not  include  all  of  the  items  he  was  entitled  to  charge  against  the 
plaintiff,  there  being  no  allegation  that  plaintiff  had  any  better 
knowledge  of  the  facts  and  circumstances  than  defendant.  (Id.) 
5.  Pleading — Cboss -complaint — Suppiciency  op  Allegations. — Alle- 
gations of  the  cross-complaint  are  not  to  be  helped  out  by  any  allega- 
tions or  admissions  contained  in  the  main  pleadings.     (Id.) 

MORTGAGE.  See  Attorney  at  Law,  8;  Appeal,  6,  7,  9;  Contract,  8, 
9,  13;  Deed,  1,  2;  Deed  of  Trust,  1,  2;  Judgment,  7;  Lease,  14; 
Redemption,  L 

MUNICIPAL  CORPORATIONa 

1.  Regulation  op  Pbivatb  Pateol  System— "Municipal  Appair.** — 

The  matter  of  the  licensing  and  regulation  of  a  private  patrol 
service  or  system  within  designated  limits  of  the  city  of  Oakland 
is  a  "municipal  affair"  within  the  meaning  of  section  6  of  article 
XI  of  the  Constitution,  investing  municipalities  with  full  power  to 
legislate  in  all  matters  embraced  within  the  term  "municipal  affairs," 
uncontrolled  by  general  laws.     (In  re  Hitchcock,  111.) 

2.  PkivATB  Detective  Act— Control  by  Municipal  Ordinance. — In 
so  far  as  the  act  of  the  legislature,  approved  June  7,  1915,  licensing 
and  regulating  the  business  of  private  detectives  and  detective  agen- 
cies, undertakes  to  provide  that  private  detectives  holding  licenses 
from  the  state  board  of  prison  directors  mig^t  act,  or  authorize  their 
employees  or  operatives  to  act,  as  uniformed  patrolmen  or  watch- 
men within  the  city  of  Oakland,  but  without  complying  with  the 
local  ordinances  of  such  municipality  regulating  such  service^  the 
provisions  of  the  act  must  yield  to  the  superior  control  of  the  city 
ordinance  regulating  the  granting  of  permits  to  conduct  or  main- 
tain any  private  patrol  system  or  service  in  the  city.     (Id.) 

8.  Validity  op  Ordinance — Reference  op  Appucations  to  Chiep  op 
Police. — An  ordinance  regulating  the  granting  of  permits  to  con- 
duct a  patrol  service,  fixing  a  license  therefor,  and  providing  a  pen- 
alty for  violations,  is  not  invalid,  because  of  the  provision  that 
applications  shall  be  referred  to  the  chief  of  police,  who  shall  make 
investigation  and  report  to  the  counciL     (Id.) 
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MUNICIPAL  OOBPOBATIONS  (Continued). 
4.  Annxzation  Peoceedinos  —  Sufpicienot  of  PiTmoN  —  Judicial 
AOP— Review  by  C6urts. — ^Under  the  provisions  of  the  act  of  1889 
(Stats.  1889,  p.  858),  providing  a  method  for  the  inclusion  of  out- 
ride inhabited  territory  within  the  corporate  limits  of  municipalities, 
the  initial  action  of  the  board  of  trustees  in  determining  whether  a 
petition  for  annexation  is  sufficient  is  judicial  in  its  nature  and 
subject  to  review  in  a  proceeding  in  certiorari,  (Capuchino  Land 
Co.  T.  Board  of  Trustees,  239.) 

6.  Chabaotxr  of  TxBarrosY  —  Determination  of  Govebnino  Offi- 

cials— ^When  Reviswable. — ^YHiile  it  is  true  that  the  question  as 
to  whether  certain  territory  lying  adjacent  to  a  municipality  and 
■ought  to  be  embraced  within  its  boundaries  is  or  is  not  inhabited 
territory  within  the  intent  and  meaning  of  the  statute  of  1889 
would,  in  many  cases,  be  a  difficult  question  to  determine,  and 
that  in  such  cases  the  determination  of  the  question  is  one  which 
the  electors  occupying  such  territory  should  rightly  be  left  to 
decide,  still  when  a  case  is  presented  in  which  the  particular  tract 
of  land  sought  to  be  included  is  of  such  size,  area,  location,  isola- 
tion, and  state  of  uninhabitancy  as  to  render  it  perfectly  apparent 
that  it  faUa  clearly  without  and  beyond  the  scope  and  intent  of 
the  statute,  the  determination  of  the  governing  officials  of  the 
adjacent  municipality  to  bring  such  an  area  within  its  civic  bound- 
aries should  be  the  subject  of  inquiry  through  the  writ  of  review. 
(Id.) 
tf.  Uninhabited  Tebbitoby.  —  A  compact  rectangular  body  of  land 
embracing  1,890  acres,  which  has  apparently  never  been  subdi- 
vided or  intersected  with  streets,  and  which  has  not  a  house  upon 
it,  and  which  consists  entirely  of  grazing,  marsh,  and  tide  lands, 
is  not  ^'inhabited  territory,"  within  the  meaning  of  the  statute  of 
1889.     (Id.) 

7.  Stbeet  Improvements  —  Diversion  of  Wateb  upon  Adjoining 
Peopebty  Owner. — A  municipal  corporation  by  reason  of  its  con- 
trol over  streets  and  the  power  to  grade  and  improve  them  has  no 
absolute  and  unconditional  legal  right  intentionally  to  divert  the 
water  therefrom,  as  a  mode  of  protecting  the  streets,  and  to  dis- 
charge it,  by  artificial  means,  in  increasing  quantities  and  with 
collected  force  and  destructiveness  upon  the  property  of  the  adjoin- 
ing owner.     (Dick  v.  City  of  Los  Angeles,  724.) 

8.  Action  for  Damages — Destruction  of  Crops  on  Leased  Land— 
Overflow  of  Waters  from  Street  Grading — Waiver  of  Damages 
BY  Landlord— Tenant  not  Estopped  by. — In  an  action  against  a 
municipal  corporation  for  damages  for  the  destruction  of  crops  on 
leased  land  from  surface  waters  collected  by  a  system  of  street 
grading  and  overflowing  upon  the  land,  the  fact  that  the  lessor  had 
waived  all  damages  resulting  from  the  street  improvement  in  con- 
sideration of  the  granting  of  his  petition  and  that  of  other  property 

S4  Cal.  App.— 55 
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MUNICIPAL  OOBPOBATIONS  (Continued). 

owners  for  the  making  of  tlie  improvement  eannoi  be  set  np  as  a 
waiver  as  against  the  plaintiff,  where  the  waiver  was  not  set  np  in 
the  answer  and  the  eitj  eonstructed  the  work  differentlj  from  that 
asked  for  in  the  petition.  (Id.) 
Bee  Oontraet,  17,  18;  Elections,  1^  2;  Fire  Department,  1;  Office 
and  Officers,  1-3. 

NAVIOABLE  WATEBS    See  Condemnation  of  Land,  8. 

KEGLIGENCBL 

L  Action  pob  Damaobs— SuFFidENor  or  Evidenge.— In  this  action 
for  injuries  to  real  and  personal  property  from  the  breaking  of  a 
dam  of  a  canal  company,  it  is  held  that  the  evidence  is  sufficient  to 
sustain  the  findings  that  the  dam  was  so  constructed  that  the  flash 
or  retaining  boards  could  not  be  approached  during  floods  and  re- 
moved to  relieve  pressure,  and  were  not  removed  at  the  time  of  the 
flood  in  question,  that  the  headgate  in  the  main  ditch  was  improp- 
erlj  and  carelessly  maintained,  in  that  its  timbers  and  foundations 
were  permitted  to  deteriorate  and  rot,  cmd  that  as  a  proximate  con- 
sequence the  gate  could  not  withstand  the  pressure  of  the  water 
impounded  bj  the  dam,  and  broke  away,  permitting  greater  quan- 
tites  of  water  to  flow  into  the  irrigation  ditches  than  they  would 
carry,  thereby  causing  them  to  overflow  and  injure  the  plaintiff's 
property.     (Stapp  v.  Madera  Canal  &  Irr.  Co.,  41.) 

2.  OoNSTBuonoN  OF  Dam  —  Quabdino  Against  Fbeshets  —  Case. — 
The  degree  of  care  required  to  be  exercised  to  prevent  injury  to 
person  or  property  varies  under  different  circumstances,  and  in  the 
ease  of  a  person  constructing  a  dam  to  impound  waters  for  an  ir- 
rigation system,  if  the  stream  is  occasionally  subject  to  great 
freshets,  the  same  must  be  guarded  against,  and  in  doing  so  the 
measure  of  care  required  is  that  which  a  discreet  person  would  use 
if  the  whole  risk  was  his  own«     (Id.) 

t.  Construction  op  Dwellings  in  Course  or  Old  Water-wat — 
Lack  or  Contributory  Negligence. — In  such  an  action  it  cannot 
be  contended  that  the  injured  persons  were  guilty  of  contributory 
negligence  in  constructing  their  dwellings  in  the  bed  of  a  naturaf 
water-way,  when  for  more  than  fifty  years  no  water  had  flowed 
therein,  and  that  portion  of  the  stream  had  apparently  passed  en- 
tirely out  of  existence,  with  no  indications  justifying  or  support- 
ing the  assumption  that  the  stream  would  ever  resume  flowing 
therein.     (Id.) 

4.  Construction  of  Dwellings  m  Close  Pboxiicitt  to  Canal^ 
Lack  op  Conttuijutobt  Negligence. — In  such  an  action  the  in- 
jured persons  cannot  be  held  guilty  of  contributory  negligence  in 
erecting  and  maintaining  tbcir  dwellings  near  and  in  line  with  the 
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euukl,  knowing  the  dangers  of  overflow  oAtnrallj  attending  the 
maintenanee  of  such  a  canal.     (Id.) 

S.  FAILtTBB    TO     BEMOYX     PBOPEBTT    TO     PlACX    OV     SATETT  —  SODDIN 

PiKiL — Lack  of  Oontbibutosy  Negligence. — In  such  an  action, 
the  failure  of  an  injured  party  who  had  time  and  opportunity  to 
sare  his  property  from  damage  by  flood  waters  cannot  be  urged 
against  him,  where  he  was  awakened  at  midnight  by  a  telephone 
call  from  a  neighbor  telling  him  of  the  breaking  of  the  canal,  and 
he,  instead  of  removing  his  personal  property  to  a  place  of  safety, 
went  to  the  homes  of  his  neighbors  and  warned  them  of  the  flood. 
(Id.) 

t»  Collision  or  Pedestrian  With  Automobile — Evidenc:^— Question 
OF  Fact. — In  an  action  for  damages  for  personal  injuries  sus- 
tained by  a  pedestrian  from  a  collision  with  an  automobile  at  the 
erossing  of  a  city  street,  the  question  of  negligence  of  the  parties 
is  one  of  fact  and  not  of  law,  where  it  is  shown  that  the  defendant 
was  required  to  suddenly  change  the  course  of  his  machine  to  the 
opposite  side  of  the  street  in  order  to  avoid  a  collision  with  a  pass- 
ing wagon,  and  at  the  same  moment  the  plaintiff  stepped  off  the 
eurb  into  the  street  carrying  a  raised  umbrella  and  attempted  to 
erosi.     (Eemer  v.  Spiegl,  162w) 

T.  Collision  of  Pedestbun  With  Automobile— Oontbibutobt  Neou- 
oence — Question  fob  Jubt. — In  an  action  for  damages  for  per- 
sonal injuries  received  from  being  struck  by  an  automobile  driven 
by  an  employee  of  the  defendant  on  the  left-hand  side  of  a  city 
street,  just  as  the  plaintiff  had  stepped  from  the  sidewalk  In  order 
to  board  a  street-car,  the  question  of  whether  the  plaintiff  was 
guilty  jt  contributory  negligence  in  stepping  from  the  sidewalk  in 
front  of  the  automobile  was  one  for  the  determination  of  the  jury. 
(Weihe  ▼.  Bathjen  Mercantile  Co.,  302.) 

f.  Violation  of  Tbaffio  Obdinancb  —  Regovert  of  Damages  — In- 
STBucnoN. — An  instruction  that  if  the  employee  of  the  defendant  in 
the  course  of  his  employment  violated  the  provisions  of  the  traffic 
ordinance  requiring  the  driver  of  a  car  upon  the  public  streets  to 
drive  in  a  careful  manner,  having  in  view  the  safety  of  pedestrians, 
and  requiring  such  a  driver  on  all  practical  occasions  to  travel  on 
the  right-hand  side  of  the  street,  and  in  consequence  of  such  violation 
the  plaintiff  was  injured,  she  is  entitled  to  recover,  is  not  misleading, 
when  read  with  other  instructions  fully  charging  the  jury  on  the 
question  of  contributory  negligence.     (Id.) 

9.  Dbivino  of  Automobile  on  Left  Side  of  Stbeein— Bight  of  De- 
fendant— Instruction.— A^  instruction  that  the  defendant  had  a 
lawful  right  to  have  its  autninobile  at  the  place  where  the  accident 
happened  was  rightfully  ^  p^,  in  view  of  the  provision  of  the 
ordinance  prohibiting  the  ^^^  ^^  .^g  as  well  as  the  driving  of  a  vehicle 
with  its  left  side  toward  ^^^^P^^\^^\)  of  tl^e  street.    (Id.) 
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10.  OoMPABATivx  Amount  of  Cabb — ^Instruction. — Aa  instraetioii  that 

while  both  parties  are  charged  with  the  same  degree  of  care,  the 
amount  of  care  exacted  of  a  driver  of  a  motor  vehicle  is  far  greater 
than  the  amount  of  care  exacted  of  a  foot  passenger,  is  a  correct 
statement  of  the  law.     (Id.) 

11.  Use  op  Pubuc  Streets— Duty  of  Pedestrians.— It  is  the  duty  of 

a  pedestrian  traveling  in  or  crossing  a  public  street  of  a  city  to  use 
ordinary  care  and  to  reasonably  exercise  for  his  personal  safety  the 
faculties  with  which  he  is  endowed  by  nature  for  self -protection ; 
and  if  he  fails  to  do  so  and  is  injured  by  reason  of  such  failure,  he 
cannot  recover  on  account  of  such  injury.     (Id.) 

12.  Personal  Injuries — ^Federal  Employers'  Liabiutt  Act — Juris- 
diction OP  State  Courts. — A  state  court  may  take  jurisdiction  of 
an  action  for  damages  for  personal  injuries  under  the  Federal  Em- 
ployers' Liability  Act,  as  well  as  an  action  under  the  state  law. 
(Terry  ▼.  Southern  Pac  Co.,  330.) 

13.  AonoN  IN  State  Court^-Plkadino — Interstate  Gommercs.— If  a 

carrier  engaged  both  in  interstate  and  intrastate  commerce,  when 
sued  in  a  state  court,  desires  to  invoke  the  federal  statute  for  its 
protection,  such  option  may  be  exercised  by  specially  pleading  such 
fact,  and  in  the  absence  of  such  a  pleading  it  will  be  presumed  that 
the  work  performed  by  the  plaintiff  was  intrastate  and  not  inter- 
state.    (Id.) 

14.  Interstate  Work — Evidengx — Absence  of  Issue. — In  an  action 

against  a  railroad  company  for  damages  for  personal  injuries  re- 
ceived by  a  night  foreman  of  boilermakers  in  the  yards  of  the  com- 
pany, where  there  was  no  plea  offered  that  the  work  in  which  the 
plaintiff  was  engaged  was  interstate  commerce,  the  defendant  is  not 
entitled  to  introduce  evidence  that  the  plaintiff  was  thus  engaged 
under  the  issue  of  assumption  of  risk  which  is  available  under  the 
federal  statute.     (Id.) 

15.  Collision    Between   Motorcyglb   and   Automobile  —  Evidence — 

Nonsuit. — In  an  action  for  personal  injuries  sustained  by  a  rider  of 
a  motorcycle  from  a  collision  with  an  automobile,  a  motion  for 
a  nonsuit  is  properly  denied  where  there  is  a  substantial  conflict  in 
the  evidence  concerning  the  cause  of  the  collision  and  the  conduct 
of  the  parties  thereto  at  the  time  thereof.  (Townsend  v.  Keith, 
56i.) 

16.  Eeturn  to  Hospital  for  Further  Treatment— Evidence — Direc- 

tion of  Attending  Physician. — In  such  action,  where  plaintiff's 
testimony  showed  plainly  that  his  return  to  the  hospital  for  a  second 
time  was  for  a  further  treatment  of  his  injuries  which  he  had  sus- 
tained from  the  collision  and  not  for  any  intervening  illness  or  in- 
juries, it  was  proper  to  permit  plaintiff  to  testify  that  he  had  made 
such  return  under  the  direction  of  the  physician  who  was  attending 
him.     (Id.) 
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17.  Use  of  Injured  Leg — Testimony  ot  Plaintipf. — In  Bncb  action 
plaintiff's  testimonj  as  to  whether  since  the  accident  he  had  had  the 
nse  of  his  injured  leg  as  before  is  admissible.     (Id.) 

18.  Daicaoes — Amount  Paid  foe  Medical  and  Hospital  Treatment. — 

In  such  action  the  plaintiff's  testimony  as  to  what  bills  he  had  in- 
curred on  account  of  services  rendered  by  physicians  and  for  hospital 
treatment  is  admissible,  since  the  amount  paid  for  such  services  is 
■ome  evidence  of  their  reasonable  value,  which  is  the  correct  measure 
of  damages.     (Id.) 

19.  Eeasonable  Value  of  Services  —  Instruction. — Where  the  reason- 
ableness of  the  medical  and  hospital  expenses  incurred  was  not  dis- 
puted on  the  trial,  it  was  not  error  to  fail  to  instruct  the  jury  to 
limit  its  finding  to  the  reasonable  value  thereof.     (Id.) 

20.  Damages  to  Automobile  —  Statement  of  Plaintiff. — The  refusal 
to  permit  plaintiff  to  be  questioned  as  to  what  he  had  said  concern- 
ing the  damage  to  the  defendant's  automobile  by  the  collision  was 
not  error,  since  the  damage,  and  not  what  plaintiff  may  have  said 
it  was,  was  alone  material.     (Id.) 

21.  Collision  With  Electric  Train — Contributory  Negligence — ^Fail- 
ure to  Observe  Approach  of  Train. — In  an  action  for  personal 
injuries  resulting  to  the  plaintiff  from  a  collision  between  a  taxicab, 
which  the  plaintiff  was  driving,  and  an  electric  train  operated  by 
the  defendants,  where  it  is  plain  from  the  physical  facts  established 
that  by  looking  and  listening  plaintiff  must  have  observed  the  ap- 
proach of  the  train,  the  fact  that  he  testified  that  he  looked  but  did 
not  spe  the  train  until  he  was  on  the  track  will  not  suffice  to  absolve 
him  of  contributory  negligence.     (Jones  v.  Southern  Pacific  Co.,  629.) 

22.  Contributory  Negligence — When  Question  of  Law. — ^Where  the 

standard  of  conduct  is  so  obvious  as  to  be  applicable  to  all  persons, 
and  the  plaintiff  has  failed  to  measure  up  to  that  standard,  under 
the  circumstances  shown,  he  is  not  entitled  to  have  his  ease  go  to 
the  jury.     (Id.) 

23.  Fall  prom  Wharf — Evidence — Question  for  Jury. — In  this  action 

for  the  death  of  a  person  by  falling  into  the  water  from  a  wharf 
rudely  constructed  with  planks  of  uneven  length  and  having  a  hole 
therein,  it  is  held  that  the  evidence  is  insufficient,  as  a  matter  of 
law,  to  show  that  the  deceased  knew  of  the  condition  of  the  wharf 
and  was  negligent  in  stepping  into  the  hole  or  off  the  edge  of  the 
wharf,  but  that  it  was  ffach  to  make  his  negligence  a  question  for 
the  jury.  (Jacoby  ▼.  C.  A,  Smith  Lbr.  Co.,  666.) 
?A  Personal  Injuries— Compromise  Settlement  on  Previous  Action 
— Fraud— Burden  of  Proof. — ^In  an  action  by  a  guardian  ad  litem 
for  personal  injuries,  where  the  defendants  introduced  evidence  of 
a  compromise  settlement  made  under  order  of  the  probate  court  of 
an  action  brought  by  the  general  guardian  two  years  previous  for 
the  same  injuries,  the  burden  was  upon  the  plaintiff  to  show  that 
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the  release  was  procured  by  fraud,  and,  in  the  absence  of  such  show- 
ing,  a  directed  Terdict  for  the  defendants  is  proper.  (Swarti  t. 
Pilipelle,  695.) 

25.  Language  of  Release  —  Indiyidual  Claim  or  Guardian  —  Ab- 
sence OF  Fraud. — Fraud  is  not  shown  bj  the  language  of  the  re- 
lease to  the  effect  that  the  amount  paid  was  received  in  payment 
of  every  demand  bj  the  minor  and  bj  the  guardian  as  such  and 
indiTidually,  on  the  theory  that  part  of  the  money  by  the  conniTanee 
of  defendants  was  paid  to  the  guardian  individually.     (Id.) 

&6.  Payment  of  Attornets'  Fees — Silence  of  Belease — ^Lack  of 
I^UD. — The  omission  to  mention  in  the  release  that  the  defendants 
paid  the  fees  of  plaintiff's  attorneys  as  provided  in  the  order 
authorizing  the  compromise  affords  no  inference  that  they  were  not 
paid.     (Id.) 

Bee  Damages,  1;  Estates  of  Deceased  Persons,  6;  Evidence,  1; 
Findings,  8. 

NEW  TRIAL. 

1.  Notice  of  Intention  —  Bunnino  of  Time  fob  Feung — Actual 
Knowledge  of  Entry  of  Judgment  —  Insufficient  Notice. — 
Under  section  659  of  the  Code  of  Civil  Procedure  providing  that 
notioe  of  intention  to  move  for  new  trial  must  be  filed  within  ten 
days  after  notice  of  entry  of  judgment,  actual  knowledge  of  entry 
is  not  sufficient  to  start  the  time  running  within  which  notice  of  in- 
tention to  move  for  a  new  trial  must  be  filed,  and  unless  facts 
appear  of  record  which  constitute  a  waiver  thereof  the  written  notice 
required  by  the  section  must  be  given.  ( Jansson  ▼.  National  Steam- 
ship Co.,  483.) 

2.  Insufficiency  6f  Evidence — Discretion. — The  trial  court  has  the 
power  to  set  aside  a  verdict  and  grant  a  new  trial,  in  whole  or  in 
part,  in  every  case  where  in  its  judgment  the  evidence  is  insufficient, 
and  its  action  in  so  doing  will  not  be  reviewed  upon  appeal  save  in 
eases  showing  a  dear  abuse  of  such  discretion.  (De  Vail  v.  Perrin, 
676.) 

8.  Appeal  —  Review  of  Order  Granting  New  Trial — Opinion  of 
Trial  Court. — Upon  an  appeal  from  an  order  granting  a  new  trial, 
the  opinion  of  the  trial  court  in  granting  the  motion,  adverting  to 
certain  specific  matters  as  not  within  the  proper  purview  of  the  jury 
in  arriving  at  their  general  verdict,  cannot  be  considered  as  a  limi- 
tation upon  the  powers  of  the  appellate  court  in  reviewing  the  order, 
where  the  entire  opinion  showed  that  the  judge  deemed  the  evidence 
insufficient  to  support  the  verdict.     (Id.) 

L  Action  for  Legal  Services— Amount  and  Value  of  Services — 
Conflict  of  Evidence — Order  Granting  New  Trial— Affirmancb 
on  Appeal. — Upon  an  appeal  from  an  order  granting  a  new  trial  in 
an  action  on  assigned  claims  for  the  reasonable  value  of  legal 
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wenites,  the  order  will  not  be  disturbed  where  the  evidence  as  to  the 
amount  and   ralue  of  the  •ervicea  ia  in  sharp   and   substantia] 
•onflict.     (Id.) 
See  Criminal  Law,  7,  68. 

KONSTJIT.    See  NegUn^nce,  15.  i 

NOTICE, 

L  Appeal— Insuvficienct  or  NoncB. — A  notice  ef  appeal  from  a  judg- 
ment which  states  the  plaintiff  "desires  and  intends  to  appeal" 
from  the  judgment,  and  that  he  "has  appealed  therefrom/'  and 
which  closes  bj  requesting  that  a  transcript  of  the  testimonj,  etc., 
be  made  up  and  prepared,  is  not  a  suffteient  notice  of  appeaL  (Ox- 
ford T.  Imperial  Southside  Water  Company,  1.) 

2.  Stipulation  Cobkectino  Cost  Bill— Notice  or  Entbt  or  Judo- 
ICENT — ^Absenos  or  Waives. — ^A  stipulation  entered  into  between 
counsel  permitting  a  correction  to  be  made  in  the  memorandum  of 
costs  and  disbursements  is  not  a  waiver  of  the  written  notice  of  en- 
try of  judgment  required  by  section  659  of  the  Code  of  Civil 
Procedure.     (Jansson  v.  National  Steamship  Co.,  483.) 

8.  Notice  or  Assignment  or  Part  or  Judgment  —  iNSumciENT 
Notice  or  Entet. — A  notice  of  assignment  to  plaintiff's  attorney  of 
a  portion  of  a  judgment,  served  on  defendant,  signed  by  plaintiff, 
and  not  by  his  attorney,  is  not  sufficient  notice  of  entry  of  judgment 
imder  section  659  of  the  Code  of  Civil  Procedure.     (Id.) 

See  Corporation,  2,  9;   Deed,  1,  2;  Lease,  17;  New  Trial,  1; 
Vendor  and  Vendee,  1. 

NOVATION. 

1.  Belease  or  Original  Debtor. — A  release  of  the  original  debtor  is 

essential  to  a  contract  of  novation.     (Emmett  v.  Coons,  197.) 

2.  SuFTiciENCT  or  Evidence. — In  this  action  to  recover  upon  an  al- 

leged agreement  of  novation,  it  is  held  that  from  the  record  as 
presented  it  cannot  be  said  that  the  finding  of  a  release  of  the 
original  debtor  is  not  supported  by  the  evidence.     (Id.) 

NTJISANCB. 

1.  Injunction — EinroiTioN  or  Moving  Picture— Pleading — iNsur- 
ficiENT  Complaint. — In  an  action  brought  by  certain  members 
of  the  negro  race  to  enjoin  the  exhibition  of  a  moving  picture 
upon  the  theory  that  such  exhibition  constituted  a  public  nuisance, 
the  complaint  fails  to  state  a  cause  of  action  where  it  is  merely 
alleged  that  the  exhibition  would  tend  to  cause  general  race  hatred 
between  the  white  and  negro  races,  but  does  not  state  any  facts 
showing  that  plaintiffs  suffered  any  peculiar  or  special  damages  by 
reason  of  the  exhibition  or  any  different  injury  than  would  be  suf- 
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fered  by  other  members  of  the  negro  raee.  (Wallace  t.  Maedonongh 
Theater  Co.,  493.) 
2.  Abatement  of  Pubuo  Nuisance — Special  Injuet. — Primte  parties 
seeking  to  restrain  or  abate  a  publie  nuisanee  must  show  some  special 
injury  to  themselves  aside  from  and  independent  of  the  general 
injury  to  the  public,  and  in  the  absence  of  such  showing  private 
persons  will  be  denied  an  injunction.     (Id.) 

OAKLAND  CHABTER.    See  Contract,  17,  18;  Fire  Department  1« 

OATH.    See  Office  and  OfficerSy  7,  8« 

OPPICB  AND  OFFICEHS. 
1.  Municipal  Cobpobations  —  Bbmotal  or  OmcEBS  —  Inoohsibtbmt 
Modes  op  PbooiDUBB — Chabteb  Contbolunq.— 'Where,  in  acts  of 
the  legislature  and  in  the  provisions  of  municipal  charters,  there  are 
•et  down  modes  of  procedure  for  the  removal  of  officers  which  are 
inconsistent  with  each  other,  the  charters  will  controL  (Betkouski 
T.  Superior  Court,  117.)  | 

5.  Chabteb  op  Los  Angeles  —  Adoption  op  Beoall  Pboyisions  — 

Pbevious  Mbthod  pob  Removal  not  Superseded. — The  provision  of 
section  18  of  the  charter  of  the  city  of  Los  Angeles,  that  if  any 
officer  of  the  city  during  his  term  of  office  shall  vote  on  or  partici- 
pate in  any  contract  or  transaction  in  which  he  is  interested,  he 
■hall,  upon  conviction,  forfeit  his  office,  was  not  superseded  by  the 
adoption  of  the  recall  provisions  of  such  charter,  but  such  section  is 
to  operate  concurrently  with  the  recall  provisions  of  the  charter. 

(la-) 

8.  Chabgx  Aoainst  Oppiceb  op  Citt  op  Los  Angeles— Jubisdiotion. 
A  charge  made  against  a  member  of  the  council  of  the  city  of  Los 
Angeles  for  a  violation  of  the  provisions  of  section  18  of  its  charter 
is  not  triable  in  the  police  court  of  that  city,  but  must  be  tried  in 
the  superior  court  on  an  accusation  lodged  against  such  officer  under 
sections  758  to  772  of  the  Penal  Code.     (Id.) 

i.  Pubuo  Opficebs — Increase  op  Compensation — Constables. — The 
provisions  of  section  9  of  article  XI  of  the  Constitution,  prohibiting 
an  increase  in  the  compensation  of  county,  city,  town,  or  municipal 
officers,  are  applicable  to  township  constables.  (Keith  ▼.  Bamsey, 
840.) 

6.  Amendment  op  Code  Pbovisions  —  Inappucabiutt  to  iNOUii- 
BENTS. — The  amendment  of  1915  to  section  4281  of  the  Political 
Code  increasing  the  compensation  of  certain  county  officers  and 
ehanging  the  compensation  of  constables  from  fees  to  salary,  in  view 
of  the  absence  of  any  declaration  that  it  was  intended  thereby  that 
there  should  be  any  increase  in  the  compensation  of  constables,  will 
be  presumed  to  be  intended  to  have  a  uniform  OQeratioiu  and  not 
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intended  to  apply  to  any  of  the  officen  therein  mentioned  during 
their  current  terma  of  office.     (Id.) 

6.  PuBUo  OrpiCEEs — Oonstable^Chamge  op  Compensation. — ^Where  a 
county  charter  provides  that  salariea  of  township  officers  shall  be 
fixed  by  the  board  of  supervisors  prior  to  election  and  shall  not  be 
increased  or  dindmshed  during  the  term  for  which  they  are  elected, 
an  ordinance  passed  by  the  board  of  supervisors  changing  the  salary 
of  constable  after  noon  of  the  day  upon  which  such  officer  entered 
upon  the  duties  of  his  office  for  the  term  for  which  he  was  elected  is 
not  applicable  to  such  officer.     (Sawyer  y.  Berger,  567.) 

7.  PuBUo  OFPiCEats — ^FiUNO  OF  Oath  and  Bond — Tims. — The  pro- 
visions of  the  Political  Code  relating  to  the  time  of  filing  of  the 
oath  and  bond  of  public  officers  are  mandatory,  and  the  refusal  or 
neglect  of  a  person  duly  elected  to  an  office  to  file  his  official  oath 
or  bond  within  thirty  days  after  notice  of  his  election  or  appoint- 
ment vacates  the  office.     (Morton  v.  Lewis,  621.) 

8.  Member  of  Board  of  Supervisors — Failttre  to  Qualify  Within 

Time  Aiter  Be-election — Salary. — Where  a  supervisor  whose  term 
expired  January  8,  1917,  and  who  was  re-elected  on  November  7, 
1916,  and  given  notice  thereof  seventeen  days  later,  did  not  file  his 
official  bond  until  February  28,  1917,  or  take  his  oath  until  April 
23,  1917,  the  office,  as  to  the  term  for  which  he  was  re-elected,  is 
vacated.  He  continues  to  hold  the  office  solely  by  reason  of  his 
first  election  and  the  statute  which  permits  and  requires  him  to 
remain  in  office  until  his  successor  qualifies.  Under  this  extended 
term,  he  is  entitled  to  that  salary  only  which  Is  provided  by  law 
for  such  term.     (Id.) 

9.  Public  Officer  —  Member  of  Legislature  —  Holding  of  Two 
Offices  —  Appucabiuty  of  Constitutional  Amendment.  —  The 
amendment  of  section  19  of  article  IV  of  the  Constitution,  which 
went  into  effect  on  December  21,  1916,  providing  that  no  member 
of  the  legislature  shall,  during  the  term  for  which  he  shall  have 
been  elected,  hold  or  accept  any  office,  trust,  or  employment  under 
the  state,  provided  that  the  inhibition  shall  not  apply  to  any  office 
filled  by  election  by  the  people,  is  applicable  to  a  member  of  the 
legislature  who  was  holding  the  office  of  deputy  district  attorney 
at  the  time  the  amendment  went  into  effect.  (Satterwhite  v.  Garri- 
son, 734.) 

10.  Deputy  District  Attorney  Holder  of  Office  Under  State — 
OoNSTRUCTioN  OF  CONSTITUTIONAL  PROVISION.  —  A  deputy  district 
attorney,  though  generally  known  as  a  county  officer,  is  the  holder  of 
an  office,  trust,  or  employment  under  the  state,  within  the  meaning 
of  section  19  of  article  IV  of  the  Constitution.     (Id.) 

11.  Deputy  District  Attorney  not  Holder  of  Office  Filled  by 
Election  of  People. — A  deputy  district  attorney  is  not  the  holder 
of  an  office  filled  by  election  by  the  people,  within  the  meaning  of 
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section  19  of  article  lY  of  the  Constitution,  as  the  Political  Code 
by  providing  for  the  appointment,  salary,  and  term  of  office  of  such 
an  officer,  recognizes  him  as  an  entity  distinct  from  that  of  district 
attorney.     (Id.) 

18.  Constitutional  Amendment— Intent  of.— The  intent  and  purpose 
of  the  framers  in  proposing,  and  of  the  people  in  adopting,  the 
amendment  to  section  19  of  article  IV  of  the  Constitution  was  the 
preclusion  of  members  of  the  law-making  branch  of  the  state  goT- 
ernment  from  seeking  or  holding  any  appointive  office  or  employ- 
ment in  or  under  any  department  or  subdivision  of  the  general  state 
government,  by  the  seeking  or  holding  of  which  his  independent 
action  as  such  member  of  the  legislature  might  be  in  any  wise 
influenced  or  affected.     (Id.) 

OPTION.    See  Lease,  2-4. 

OKDEB.    See  Arrest,  8;  Findings,  4;  Pleading,  8. 

ORDINANCE.    See  Municipal  Corporations,  1-3;  Negligence,  8. 

PABTIES.     See  Claim  and  Delivery,  3;  Contract,  2,  20,  21;  Elections,  1; 
Nuisance,  2;  Street  Aasessment,  6. 

PARTITION. 

Refobt  of  Referee — Values  of  Property — Advisobt  to  Court. — 
In  an  action  for  partition  the  report  of  the  referee  appointed  to 
make  partition  is  merely  advisory  to  the  court,  which  is  not  bound 
to  adopt  the  basis  used  by  the  referee  for  his  calculation  as  to  the 
Talues  of  the  property  involved,  but  may  in  its  final  decree  make  its 
own  findings  with  respect  to  such  matters.  (MacDonald  ▼.  Bernal, 
4&1.) 

PARTNERSHIP. 

1.  Dissolution — Authoritt  of  Partner. — Section  2402  of  the  Civil 
Code,  which  provides  that  a  copartner  authorized  to  act  in  liquida- 
tion cannot  create  new  obligations  in  the  name  of  tbe  partnership, 
is  an  expression  of  a  general  rule  that  a  partner  has  no  implied 
authority  to  bind  his  copartners  to  new  obligations  after  dissolu- 
tion.    (Steinbach  v.  Smith,  223.) 

2.  Signing  of  Notes — Payment  of  Partnership  Debts—^LiquidaT' 

INO  Partner  Without  Authority. — A  liquidating  partner  has  no 
authority  after  dissolution  to  sign  notes  in  tbe  name  of  the  copart- 
nership, even  for  money  borrowed  to  pay  partnership  debts.  (Id.) 
S.  Borrowing  op  Money  After  Dissolution  —  Payment  of  Pre- 
Existing  Debts — Liability  op  Retiring  Partner. — Where,  how- 
ever, a  liquidating  partner  after  dissolution  of  a  partnership  bor- 
rows money  for  the  purpose  of  paying  debts  of  the  firm  incurred 
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PARTNEBSHIP   (Continued). 

before  dissolutiony  a  retiring  partner  la  liable  for  the  money  bor- 
rowed,  though  not  liable  on  the  notes  given  therefor,  as  the  onlj 
ehange  made  by  the  borrowing  of  the  money  was  a  change  in  the 
person  to  whom  the  obligation  was  owing.  (Id.) 
4.  Loan  of  Money  —  Pertobmancb  of  Contract  —  Secukitt  fob 
Paticent — Agreement  of  Lender  to  Share  Loss  Under  Con- 
tract—  Relationship  not  Established.  —  Where  a  third  person 
makes  a  loan  of  money  to  a  contractor  to  enable  him  to  prosecute 
the  work,  the  fact  that  after  aU  the  money  had  been  advanced,  the 
work  largely  completed,  and  the  possibility  of  a  loss  appearing 
negligible,  the  party  agreed,  upon  the  contractor  giving  him  security 
for  the  payment  of  the  money  so  ad>vanced,  to  bear  one-half  of  any 
loss  incurred,  did  not  change  the  relationship  between  them  into 
that  of  a  partnership.  (Martin  v.  Sharp  &  Fellows  C.  Co.,  584.) 
5.  Essential  of  Partnership — ^Propit-sharing  Insuppicient. — Un- 
der section  2395  of  the  Civil  Code  defining  a  partnership  to  be  the 
association  of  two  or  more  persons,  for  the  purpose  of  carrying  on 
business  together,  and  dividing  its  profits  between  them,  a  mere 
participation  in  profit  and  loss  does  not  necessarily  constitute  a 
partnership,  for  the  association  must  be  for  the  purpose  of  jointly 
tarrying  on  the  business.     (Id.) 

See  Criminal  Law,  IZ;  Vendor  and  Vendeei  1« 

PATENT.    See  Public  Lands,  2. 

PATROL.    See  Municipal  Corporations,  1-3. 

PEACE  JUBILEE.     See  Constitutional  Law,  1-8. 

PEDESTRIAN.    See  Negligence,  6-11. 

PTTRSONAL  INJURIES.    See  NegUgence,  d. 

PLACE  OF  TRIAL. 

1.  Criminal  Law — Failure  to  Support  Mino»— Venus— Abilitt  of 
Defendant — Suppicienct  op  Evidence. — In  this  prosecution  under 
section  270  of  the  Penal  Code  for  failure  to  provide  necessaries  for 
the  minor  son  of  defendant,  it  is  held  the  evidence  sustains  the  find- 
ing implied  from  the  verdict  that  the  residence  of  the  mother,  to 
whom  the  custody  of  the  minor  had  been  awarded  in  a  divorce 
proceeding,  was  in  the  county  where  the  prosecution  was  had,  and 
also  that  the  evidence  shows  that  the  defendant  was  able  to  support 
the  minor,  and  that  no  one  voluntarily  undertook  to  relieve  him  or 
the  mother  of  any  obligation  to  support  the  child.  (People  ▼.  Irish, 
424.) 

2.  Change  on  Ground  op  Conveniknce  op  Witnfs'^es  —  Time  of 
Motion. — A  motion  made  uuder  subdivisioo  3  of  section  397  of  the 
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PLACE  OP  TRIAL  (OontiBued). 

Code  of  CIfU  Procedure  for  a  change  of  the  place  of  trial  of  an 
action  on  the  ground  of  convenience  of  witnessee  ia  not  required 
to  be  filed  at  the  time  the  defendant  answers  or  demurs,  but  ma/ 
be  made  within  a  reasonable  time  after  the  cause  is  at  issue  upon 
the  facts.  (Barclay  t.  Supreme  Lodge  O.  F.  B.,  426.) 
8.  Ajtidavit  of  Merits  not  Essential. — An  affidavit  of  merits  is  not 
essential  to  an  application  for  a  change  of  Fonue  grounded  upon  the 
convenience  of  witnesses.     (Id.) 

4.  Delay  in  Appucations  foe  Change  of  Venue—Duty  of  Coubt. — 
While  applications  for  change  of  venuo  are  gcDerally  classed  as  dila- 
tory moves  which  should  be  presented  and  prosecuted  with  diligence 
in  order  to  secure  favorable  consideration,  nevertheless  the  mere  fact 
that  the  motion  was  not  made  until  nearlj  a  year  after  issue  was 
joined  on  the  factlB  does  not  of  itself  deprive  the  court  of  power  to 
grant  the  motion,  since,  despite  the  delay,  it  is  the  duty  of  the  eonrt 
to  determine  the  good  faith  of  the  motion,  and  then  to  ascertain 
whether  or  not  the  delay  was  oppressive  and  likely  to  result  in  detri- 
ment to  the  adverse  party.     (Id.) 

5.  Action  to  Enjoin  Collection  of  Assessment — Change  of  Place 
OF  TriaIt— Convenience  of  Witnesses — Pbopee  Exercise  of  Dis- 
cretion.— In  an  action  wherein  the  plaintiffs  as  beneficiary  members 
of  a  fraternal  insurance  organization  sought  to  enjoin  the  eollecti<m 
of  assessments  levied  under  an  alleged  illegal  by-law,  an  order  grant- 
ing a  motion  of  change  of  place  of  trial  to  the  county  in  which  the 
defendant  has  its  home  office,  on  the  ground  of  convenience  of  wit- 
nesses, is  a  proper  exercise  of  discretion,  where  it  is  shown  that  all 
of  the  records  of  the  defendant  were  kept  in  such  office,  and  the 
counter-affidavits  related  solely  to  the  production  of  evid^ice  on  mat- 
ters admitted  by  the  pleadings.     (Id.) 

6.  Removal  Subsequent  to  Order  Changing  Place  of  Trial — Juris- 
diction NOT  Defeated. — The  jurisdiction  of  an  action  by  the  court 
of  the  county  to  which  the  cause  had  been  removed  cannot  be  de- 
feated by  the  removal  of  one  or  even  all  the  defendants  from  the 
latter  county  subsequently  to  the  making  of  such  order.  (Nason  v. 
Feldhusen,  789.) 

7.  Action  for  Cancellation  of  Contract. — An  action,  the  gist  of 
which  under  the  averments  of  the  complaint  is  an  alleged  fraud  by 
which  the  defendants  induced  the  plaintiff  to  enter  into  a  contract 
for  the  purchase  of  corporate  stock,  and  the  object  of  which  is  to 
secure  a  rescission  of  the  contract,  obtain  an  accounting,  and  an 
injunction,  is  a  personal  action  which  the  defendants  are  entitled 
to  have  tried  in  the  county  in  which  they  reside,  notwithstanding  it 
also  appears  from  the  complaint  that  a  deed  of  trust  on  real  prop- 
erty was  given  as  a  part  of  the  fraudiil^t  transaction.     (Id.) 

8.  Joinder  of  Local  and  Personal  Actions — Right  of  Defendant. — 

Where  a  local  action  is  joined  with  a  personal  or  transitory  action. 
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the  defendants  are  entitled  to  have  it  tried  in  the  eounij  in  ^hieh 
they  reside.     (Id.) 

See  Criminal  Law,  40,  58,  62. 

PLEADING. 

L  Quieting  Titlb — Supplemental  Complaint — Apter-aoquired  Title. 
In  an  action  to  quiet  title,  the  plaintiff  has  no  right  to  file  a  supple- 
mental complaint  showing  after-acquired  title,  if  in  fact  he  had  no 
title  at  the  commencement  of  the  action.     (Bowlej  y.  Davis,  184.) 

&   GaOSS-OOMPLAlNT  —  DEFENSE    OP    ArTEB-ACQUIEED    TiTLB— BiGHT    OP 

Plaintipp. — Where,  however,  in  an  action  to  quiet  title,  a  cross- 
eomplaint  is  filed  after  the  plaintiff  had  acquired  the  title  of  a  de- 
fendant and  cross-defendant,  new  issues  are  tendered  thereby  and 
a  cause  of  action  set  up  relating  to  the  date  of  the  filing  of  the 
eross-complaint,  and  the  after-acquired  title  of  the  plaintiff  is  avail- 
able to  him  as  a  defense  to  the  cross-action,  and  provable  under 
bis  claim  of  ownership  pleaded  in  his  answer  to  the  cross-complaint. 
(Id.) 
8.  Action  poe  Goods  Sold — Amendment  op  Complaint — Addition  op 
Cause  op  Action  on  Account  Stated.  —  In  an  action  to  recover 
upon  an  assigned  claim  for  merchandise  sold  and  delivered,  there 
is  no  error  in  allo^iing  an  amendment  to  the  complaint  by  adding 
thereto  a  cause  of  action  upon  an  account  stated,  where  both  causes 
of  action  refer  to  the  same  transaction  and  each  is  for  the  recovery 
of  the  same  indebtedness  arising  therefrom.  (Harris  v.  Bo  bine  tt, 
282.) 

4.  Agent  op  Owner — Suppicienct  op  Complaint. — The  complaint  in 
8uch  action  sufficiently,  though  imperfectly,  states  a  cause  of  action 
against  the  owner,  by  the  allegation  that  it  was  then  and  there 
orally  agreed  by  and  between  plaintiff  and  the  person  who  repre- 
sented himself  to  be  the  agent  that  the  purchase  price  should  be  a 
certain  sum  to  be  then  and  there  paid  by  plaintiff  to  such  person 
as  the  agent  for  the  owner.     (Ahern  v.  Lane,  314.) 

5.  Absence   op    Material    Allegation  —  Waiver.— -While   advantage 

may  be  taken  at  any  time  of  the  entire  absence  of  a  material  aver- 
ment in  a  complaint,  yet  the  privilege  of  challenging  a  defective 
allegation  may  be  waived  and  the  complaining  party  be  thereafter 
deprived  of  the  right  to  urge  such  imperfection  as  a  ground  for  re- 
versal, by  failing  to  file  a  demurrer  and  making  no  objection  to  the 
introduction  of  evidence.     (Id.) 

6.  Pbaui>— Exchange  op  Real  Properties — ^Concealment  op  Ejection 
OP  Building  Below  Street  Grade — Pleading — Authority  op  San 
Fbanciboo  Board  op  Pubuo  Works  to  Establish  Grades — Suppi- 
cienct OP  Complaint. — In  an  action  to  recover  damages  for  alleged 
fiaud  and  deceit  occurring  in  the  course  of  an  exchange  of  real 
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properties,  wherein  the  plaintiff  received  a  parcel  of  land  In  the  city 
and  county  of  San  Francisco  upon  which  a  building  had  been  erected 
prior  to  the  exchange,  and  which  the  complaint  alleged  had  been 
erected  below  the  official  grade  of  the  street  as  established  by  the 
board  of  public  works,  which  fact  had  been  concealed  from  the 
plaintiff  in  making  the  exchange  in  question,  the  complaint  is  not 
subject  to  special  demurrer  for  failure  to  disclose  bj  what  authority 
such  board  established  any  grade  other  than  grades  upon  which 
streets  must  be  constructed,  since  the  board  derives  its  powers  from 
the  charter,  and  the  charter  being  a  state  law,  it  was  not  necessary 
to  plead  its  terms.     (George  Oople  Co.  t.  Hindes,  576.) 

7.  Amount  of  Damages — Softicienct  of  Complaint. — In  an  action 
for  deceit  in  an  exchange  of  real  properties,  the  complaint  is  not 
subject  to  special  demurrer  for  uncertainty  as  to  damages  because 
of  the  fact  that  the  special  damages  alleged  fail  to  aggregate  the 
total  damages  prayed  for,  where  certain  matters  are  also  alleged 
<mt  of  the  existence  of  which  general  damages  would  necessarily 
arise.     (Id.) 

8.  Corporation  Law — Recovery  on  Accepted  Money  Orders — Au- 
JHORITY  OF  Agent  —  Sufficiency  of  Complaint. — In  an  action 
•gainst  a  corporation  on  accepted  orders  for  the  payment  of  money, 
an  allegation  that  the  defendant  in  writing  accepted  and  promised 
to  {Miy  the  orders  sufficiently  alleges  that  the  acceptance  was  by 
a  duly  authorized  person.  (Firestone  T.  &  B.  Co.  v.  C.  E.  Hcrrick, 
Inc.,  675.) 

Bee  Appeal,  9,  17;  Claim  and  Delivery,  4,  5;  Contract,  7;  Dam- 
ages, 2,  3;  Elections,  3;  Lease,  6;  Money  Had  and  Bereived, 
4,  5;  Negligence,  13,  14;  Nuisance,  1;  Remedies^  1,  2;  Sale,  5; 
Street  Assessment,  7,  8. 

POLICE  POWER.    See  Municipal  Corporations,  1-8, 

POSSESSION.    See  Gaim  and  Delivery,  2. 

PROBABLE  CAUSES.    See  Attachment,  2. 

PROMISSORY  NOTE.    See  Appeal,  19;  Contract,  14;  Partnership,  1-3. 

PUBLIC  LANDS. 

1.  Railroad  Grant  —  Reoovzrt  in  Ejectment  —  Evidence  —  LANUi 
Subject  to  Grant — Feima  Facie  Case. — In  an  action  in  ejectment 
for  the  recovery  of  the  possession  of  lands  lying  within  the  limits 
of  the  odd-numbered  sections  of  government  land  embraced  within 
the  terms  of  the  congressional  grant  of  such  lands  to  the  Central 
Pacific  Railroad  Company,  of  which  plaintiff  was  the  successor  in 
interest,  the  introduction  in  evidence  of  the  official  maps  of  the 
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Deparfment  of  Interior,  showing  the  lands  to  be  public  lands,  and 
also  showing  the  outlines  of  the  Mexican  grants  in  their  yicinity, 
were  sufficient,  taken  with  the  railroad  grant,  and  the  convejance  bj 
the  railroad  to  the  plaintiff,  to  establish  prima  facie  that  the  lands 
were  at  the  time  of  the  grant  public  lands,  and  it  was  not  necessary 
for  the  plaintiff  to  Aoir  affirmativelj  that  the  lands  were  not  within 
the  limits  of  some  other  grant.  (People's  Water  Co.  ▼.  Ferkins, 
613.) 
2.  Subsequent  Patbnt  Under  Homestead  Laws— Collateral  At- 
tack.— In  such  an  action,  a  patent  issued  under  the  homestead  laws 
long  subsequent  to  the  date  of  the  original  railroad  grant  is  no  de- 
fense to  the  action,  since  such  a  patent  is  open  to  collateral  attack 
where  the  land  had  already  been  granted.     (Id.) 

PUBLIC  MONEY.    See  Constitutional  Law,  1-3. 

QUIETING  TITLE. 

1.  Evidence — Burden  of  Proof. — The  plaintiff  in  an  action  to  quiet 
title  must  establish  title  in  himself,  and  he  cannot  do  so  by  relying 
on  the  weakness  of  defendant's  title.     (Maginnis  ▼.  Hurlbutt,  504.) 

2.  TiTLB  OF  Plaintiff— iNSUFPidENOT  of  Evidence. — In  this  action 
to  quiet  title  to  certain  lands  of  which  the  plaintiff  claimed  to  be 
the  owner  and  entitled  to  possession,  it  is  held  the  evidence  is  in- 
sufficient to  establish  title  in  plaintiff  to  the  lands  in  dispute.     (Id.) 

See  Deed,  1,  2;  Pleading,  1,  2. 

BAILROAD.    See  Deed  of  Trust,  12;  Negligence,  12-14. 
BEASONABLE  doubt.    See  Criminal  Law,  64. 
BECALL.    See  Elections,  3;  Office  and  Officers,  1-8. 

BECEIVEB. 

Duration — Duty  of   Court. — ^A    court    is   not   justified,   through   the 
medium  of  a  receiver,  in  arbitrarily  withholding  property  from  the 
owner's  control  and  enjoyment  for  an  indefinite  and  unnecessary 
period.     (Fairbank  v.  Superior  Court,  66.) 
See  Mandamus,  1. 

BEDEMPTION. 

Mortoaoe  —  Tender  —  Acceptance. — In  making  a  redemption  from 
a  mortgage  foreclosure,  it  is  not  necessary  that  the  redemptioner 
should  disclose  the  particular  capacity  in  which  he  is  acting,  since 
the  holder  of  the  certificate  of  sale  is  obliged  to  acept  the  tender  of 
the  amount  required  by  the  statute  from  a  party  entitled  to  redeem 
in  any  capacity.    (Miller  v.  Lanktree.  293.) 
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fiEFEBEK    Bee  Pftrtition,  1« 

RELEASE.    See  Negligence,  24-26;  Novation,  1,  8. 

BEMEDIEa 

1.  PUKADZMQ — ElXCnON  OF  BXMSDIES — ^BABIB  OV  DOGTRINS. — ^The  buis 

of  the  doctrine  of  election  of  remedies  is  founded  in  the  proposition 
that  where  there  is,  by  law  or  by  contract,  a  choice  between  two 
remedies,  which  proceed  npon  opposite  and  irreconcilable  claims  of 
light,  the  one  taken  must  exclude  and  bar  the  prosecution  of  the 
other.  (Crittenden  t.  St.  Hill,  107.) 
8.  Election— When  not  ▲  WAivrat. — Where  the  law  affords  distinct, 
but  not  inconsistent,  remedies,  an  election  to  follow  one  does  not 
operate  as  «  waiver  of  the  other.  (Id.) 
See  Corporation,  8. 

BEMOYAL.    See  Office  and  Offleers,  1-^ 

BENT.    See  Agency,  6;  Surety,  L 

BEPOBT.    See  Partition,  L 

BESCISSION. 

L  Contract  foe  Sale  or  Motoe  Tbuck— Lease  (Tolmtnatino  Teans- 
ACTION. — ^Where,  in  an  action  to  enforce  rescission  of  a  contract  for 
the  purchase  of  a  motor  truck,  it  is  shown  that  on  the  day  followinf^ 
the  making  of  the  contract  the  defendants  executed  a  lease  of  the 
truck  to  the  plaintiff  which  provided  for  deferred  payments,  evi- 
denced by  notes,  and  that  the  truck  was  not  delivered  until  after 
the  execution  of  the  lease  and  notes,  a  judg  lent  in  favor  of  the 
plaintiff  based  upon  the  rescission  of  the  contract  without  any  re- 
scission of  the  lease  is  unwarranted,  as  the  lease  was  the  conclusion 
and  culmination  of  the  transaction  by  which  the  rights  of  the  par- 
ties  must  be  adjudged.  (Hogan  v.  Anthony,  24.) 
8w  Betaking  or  Truck — Evidence — Findings. — In  this  action  to  en- 
force a  rescission  of  a  contract  for  the  purchase  of  a  motor  truck, 
it  is  held  that  the  findings  that  the  plaintiff,  upon  discovering  the 
untruth  of  the  representations  concerning  the  capacity  of  the  truck, 
informed  defendants  that  the  truck  was  valueless  to  him,  that  he 
returned  it  to  defendants,  and  that  they  accepted  and  received  it, 
has  no  support  in  the  evidence,  but  that  the  evidence  shows  that 
the  truck  was  seized  by  defendants  for  nonpayment  of  a  deferred 
payment  with  plaintiff's  acquiescence.     (Id.) 

EES  JUDICATA. 

Habeas   Corpus  —  Custody  op   Children  —  Apptjcattons   in   Diftee- 
XNT   Courts. — An  adjudicatiun    of   the  superior   court   denying  an 
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JUDICATA  (Oontinued). 
applieation  for  a  writ  of  habeas  corpus  to  obtain  the  enstody  of 
minor  ehildren  and  remanding  them  to  the  custody  of  the  respond- 
ents is  res  adjudicata  as  to  a  subsequent  application  in  the  district 
court  of  appeal  seeking  the  same  relief  on  the  same  grounds  and  the 
lame  facts.    (In  re  Holt,  290.) 

HIPABIAN  BIOHTS.    See  Condemnation  of  Land,  6. 

SALARY.    See  Office  and  Officers,  6;  Workmen's  Compensation  Act,  1. 

SALE. 

1.  OoNviBBsiON— Balk  of  Galvanized  Icb   Cans — SuFnciENCY  of  Evi- 

dence.— In  this  action  for  damages  for  the  alleged  unlawful  con- 
Tersion  of  galvanized  ice  cans,  it  is  held  that  the  evidence  is 
•nfficient  to  sustain  the  defendant's  contention  that  the  cans  were 
purchased  by  defendant's  predecessor  from  plaintiff.  (Qyclops  I. 
Works  V.  Chico  Ice  etc.  Co.,  10.) 

2.  Sale  of  Hat — Quautt — Absence  of  Estoppel. — A  provision  in  a 
written  contract  for  the  sale  of  a  lot  of  baled  hay  that  the  hay 
shall  be  of  the  same  lot  as  that  inspected  by  the  agent  of  the  pur- 
chaser serves  merely  to  identify  the  hay,  and  is  not  to  be  taken  as 
an  admission  that  the  purchaser  had  inspected  all  the  hay  sold, 
80  as  to  estop  it  from  raising  any  question  as  to  its  quality.  (Farm- 
ers' Co.  ▼.  Pierce-Ingram  Abbott  Co.,  174.) 

8.  Husband  and  Wife— Automobile  in  Possession  of  Wipe— Separate 
Pbopestt — Attachment. — An  automobile  in  possession  of  a  wife 
under  a  contract  of  conditional  sale  made  by  her  as  a  separate  prop- 
erty transaction  and  upon  which  all  payments  had  been  made  by  her 
out  of  her  own  separate  property  is  not  community  property,  and 
not  subject  to  attachment  in  an  action  against  her  husband. 
(Bhoades  v.  Lyon,  615.) 

4.  Conditional  Sale  —  Assignment  Without  Knowledge  of  Pue- 
CHASES  —  Installment  Payment  —  Depaui/t. — Where  the  vendor 
nnder  a  contract  of  conditional  sale  makes  a  sale  of  the  property 
and  an  assigpiment  of  the  contract  without  the  knowledge  of  the 
purchaser,  and  the  purchaser  mails  to  the  vendor  a  money  order  for 
the  payment  of  an  installment  note  in  time,  the  purchaser  cannot 
be  charged  with  defaulting  in  payment,  notwithstanding  the  assignee 
did  not  receive  the  payment  until  after  the  time  for  making  such 
payment  had  expired.     (Id.) 

0.  Claim  and  Deuvert — ^Bight  to  Beooveb^-Loss  Befobs  Tbiai#— 
Pleading — Supplemental  Answeb. — In  an  action  in  claim  and 
delivery,  the  right  of  the  plaintiff  to  recover  depends  upon  the  exist- 
«nee  of  the  cause  of  action  at  the  time  of  the  commencement  of  the 
action,  and  if  the  defendant  claims  that  the  plaintiff  has  subse- 
S4  Oal.  App.— ^« 
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SALE  (Continued) 

quently  kwt  ths  right,  nieli  fiaet  mnit  be  tlioini  bj  sapplemental 
answer.     (Id.) 

6.  Finding — ^Negative  of  Aitiricativb  Defense. — A  finding  that  plain- 
tiff was  the  owner  and  entitled  to  posBession  la  a  suiBcient  affirma- 
tive finding  as  to  a  defense  that  plaintiff  had  dcff aulted  in  the  pay- 
ment of  installments  due  upon  the  property  sought  to  be  recovered 
and  had  forfeited  all  right  thereto.     (Id.) 

7.  Goods  Sold  and  Delivebed — ^Liabilitt  of  Wife — Suffigisnct  of 
BviDENGB— Appeal. — Where  in  an  aetion  for  goods  sold  and  deliv- 
ered there  is  some  evidence  supporting  the  findings  to  the  effect  that 
both  the  defendant  and  her  husband  each  ordered  and  each  individ- 
ually agreed  to  pay  for  the  goods,  the  judgment  against  the  wife 
will  not  be  disturbed  on  appeaL  (Bamberger-Stem  Co.  v.  Baer, 
692.) 

8.  Extent  of  Warranty  as  to  Marketable  Condition  of  Produce 
— Conflict  of  Evidence — Finding  Conclusive  on  Appeal. — In  an 
aetion  involving  a  sale  of  produce  shipped  to  a  foreign  port,  where 
the  evidence  was  conflicting  as  to  whether  the  seller's  guarantee  as 
to  the  marketable  condition  of  the  produce  had  reference  to  the 
point  of  shipment  or  point  of  destination,  the  finding  of  the  trial 
court  will  not  be  disturbed  on  appeaL  (Columbus  C.  &  8.  Co.  v. 
Le  Baron  &  Nelson,  715.) 

See  Agency,  1,  2,  8;  Corporation,  9;  Estates  of  Deceased  Per- 
sons, 1-4;  Intoxicating  Liquors  1;  Bescission,  1. 

SCHOOLa 

Discharge  of  Teacher — Giving  of  Notice — Bight  of  Board  of 
Education. — A  board  of  education  has  the  right,  by  virtue  of  the 
provisions  of  subtitle  "b,"  subdivision  7,  of  section  1617  of  the 
Political  Code,  to  dispense  with  the  services  of  any  teacher  in  the 
public  schools  at  the  close  of  any  school  year  by  giving  notice  to 
the  teacher  on  or  before  the  tenth  day  of  June  that  his  services  will 
not  be  required  for  the  ensuing  year,  as  the  privileges  and  require- 
ments of  the  civil  service  system  have  not  as  yet  been  made  applica- 
ble to  teachers  in  the  public  schools  of  the  state.  (Morse  v.  Board 
of  Education,  134.) 
See  Contract,  17,  18. 

SEBYICES.    Bee  Trust,  1. 

SLANDEB. 

INJUBT  TO  Business — Nominal  and  Punitivb  Damages  Unwar- 
ranted.— In  an  action  for  damages  for  alleged  slander,  the  plaintifiP 
is  not  entitled  to  nominal  and  punitive  damages,  where  defend- 
ant, who  was  engaged  in  the  business  of  house  to  house  distributing 
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SLANDER  (Continued). 

of  eirculan,  in  the  course  of  a  eonversatioii  witli  a  etifltomer  of  plain* 
tiff,  who  was  engaged  in  a  similar  business,  called  attention  to  the 
fact  that  police  of&cers  had  complained  to  him  as  to  the  manner  in 
which  circulars  adyertising  the  customer's  business  were  being  circu- 
lated, belieying  that  defendant  was  doing  the  distributing,  there  being 
nothing  more  done  hj  defendant  than  to  relate  the  fact  and  it  mak- 
ing no  impression  upon  the  customer,  who  testified  that  he  would 
continue  to  deal  with  plaintiff.     (Blum  t.  Simpson,  574.) 

SPTEKllFICATIONS.    See  Street  Assessment,  8. 

STATUTE  OF  LIMITATIONS.    See  Contract,  11,  12;  Estates  of  De- 
ceased Persons,  1. 

STATUTE  OF  FRAUDS.    See  Appeal,  16;  Contract,  10. 

STAY.     See  Appeal  7. 

STREET  ASSESSMENT. 

1.  Mandamus  —  Steekt     Impbotement    C6ntbaot  —  Exboxjtion     bt 

SuPEBiNTENDENT  ow  STREETS. — Mandamus  will  lie  at  the  instance  of 
property  owners  to  compel  a  city  superintendent  of  streets  to  enter 
into  a  contract  with  the  successful  bidder  for  street  work  to  be 
done  under  the  Vrooman  Act.     (Thoits  y.  Bjzbee,  226.) 

2.  DisTEicT  Assessment  —  Property  to  be  Assessed  —  Map — Surn- 

oiENCY  op  Resolution  op  Intention. — Proceedings  for  street  im- 
provement taken  under  the  Vrooman  Act,  as  amended  in  1913,  de- 
claring that  the  city  council  may  make  the  ezpenses  of  the  work 
chargeable  upon  a  district,  and  that  the  resolution  of  intention  shall 
in  general  terms  describe  the  district  and  make  reference  to  a  plat 
or  map  approved  by  the  city  council,  which  shall  indicate  by  a 
boundary  line  the  extent  of  territory  to  be  included,  and  also  taken 
under  the  Improvement  Act  of  1915,  providing  that  the  city  council 
shall  declare  in  its  resolution  of  intention  the  exterior  boundaries 
of  the  district  the  property  within  which  is  to  be  assessed  to  pay 
the  costs  and  expenses  of  the  work,  are  not  invalid,  because  the  map 
of  the  district  to  which  the  resolution  of  intention  referred  con- 
tained a  legend  stating  that  the  property  colored  in  red  was  the 
property  affected,  since  such  statement  was  not  a  declaration  that 
other  property  included  within  its  boundaries  was  not  benefited  and 
would  not  be  assessed.  (Id.) 
8.  Specipications — Concrete — Right  op  Superintendent  to  Changs 
Proportions  op  Sand  and  Bock. — Proceedings  taken  under  such 
acts  are  not  invalid  because  the  specifications  with  reference  to  the 
concrete  to  be  used  authorized  the  superintendent  to  change  the 
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STREET  ASSESSMENT  (Oontinued). 

proportionfl  of  sand  and  rock  and  determine  the  number  of  rerohi- 
tions  of  the  drum  for  mixing  eaeh  bateh  of  eoacrete.     (Id.) 

4.  Execution  of  Contract — Mandamus  by  P*op«rtt  Owneb  —  De- 

mand.— The  duty  of  a  eitj  superintendent  of  streets  to  execute  a 
eontract  for  street  work  is  a  publie  duty,  and  no  demand  bj  prop- 
erty owners  is  required  as  a  eondition  precedent  to  their  right  to 
eompel  sueh  execution  by  writ  of  mandate.     (Id.) 

5.  Pbopebtt  Owners  Pasties  Interested.— Owners  of  lots  that  are 
to  be  improved  under  a  street  eontract  are  sufficiently  beneficially 
interested  in  the  eontract  to  petition  for  a  writ  of  mandate  to 
eompel  its  execution  by  the  superintendent  of  streets.     (Id.) 

6.  Street  Law — Enforcement  of  Lien — Compliance  With  Juxisdio- 
tional  Requirements  for  Performance  of  Work. — A  substantial 
eompliance  with  the  jurisdictional  requirements  of  the  statutory 
provisions  permitting  and  pertaining  to  the  inauguration  and  per- 
formance of  street  work  must  be  shown  before  the  enforcement  of  a 
lien  arising  out  of  a  contract  for  the  doing  of  the  work  can  be  had. 
(Locke  ▼.  Cowan,  581.) 

7.  Pleading — Jurisdictional  PREREQxnsrrss. — As  a  matter  of  plead- 

ing it  is  not  essential  to  the  statement  of  a  cause  of  action  for  the 
foreclosure  of  a  street  assessment  lien  to  plead  the  particulan  of 
jurisdictional  proceedings  which  are  an  essential  to  the  making  of 
the  contract,  since  it  is  sufficient  to  plead  such  jurisdictional  pre- 
requisites in  general  terms  and  according  to  their  legal  effect.     (Id.) 

8.  Sufficiency  of  Pleading. — In  an  action  for  the  foreclosure  of  a 

street  assessment  lien,  an  allegation  that  upon  and  pursuant  to  due 
and  legal  proceedings  had  and  taken  by  the  city  council,  a  contract 
in  due  form  and  containing  the  matters  and  conditions  prescribed 
by  law  was  made  and  entered  into  by  and  between  plaintiff  and 
the  city  for  the  doing  of  the  street  work,  is  a  sufficient  pleading  of 
the  jurisdictional  prerequisites.     (Id.) 

9.  Execution  of  Bond  by  Contractor— Performance  of  Work  Ao- 

GORDiNo  to  Plans — Burden  of  PIiopebty  Owner  not  Incbeased. — 
The  requirement  of  a  resolution  of  intention  that  the  contractor  exe- 
cute a  bond  to  the  city  in  a  stated  amount  and  conditioned  to  do 
the  work  aecordiing  to  the  plans  and  speciflcationB,  and  that  the 
bond  should  run  for  a  period  of  three  years,  is  not  to  be  construed 
as  requiring  the  contractor  to  give  a  bond  guaranteeing  the  quality 
of  the  work  for  three  years,  and  therefore  has  no  tendency  to  in- 
crease the  cost  of  the  work.  (Id.) 
10.  Resolution  of  Intention — Exercise  of  Ordinary  Care  by  Con- 
tractor—  Burden  of  Property  Owner  not  Increased.  —  The  re- 
quirement of  a  resolution  of  intention  to  the  effect  that  the  eon- 
tractor  should  exercise  ordinary  care  during  the  performance  of  the 
work  to  protect  the  public  from  danger  and  accident  imposed  no 
obligation  on  him  greater  or  more  onerous  than  that  ordinarily  r^ 
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STREET  ASSESSMENT  (Continued). 

qnired  of  him  by  law,  and  added  nothing  to  his  responsibility  iind«r 
the  eontraet,  consequently  could  not  have  tended  in  anj  degree  to 
increase  the  cost  of  the  work  and  thereby  burden  the  property  owner 
beyond  the  statutory  requirements.     (Id.) 

STBEETa    See  Municipal  Corporations,  7,  S. 

STIPULATION.    See  Appeal,  6,  7;  Attorney  at  Law,  2,  3;  Notice,  S. 

SUBSCRIPTION.    See  Corporation,  10,  11. 

SUPEBYISOBa    See  Contract,  8,  4. 

SURETY. 

Payment  of  Rent— Limitation  op  Lubilitt. — A  surety  en  a  bond 
given  to  secure  the  payment  of  rent  who  makes  payment  to  the 
lessor  of  the  full  amount  stated  in  the  bond  is  not  required  to 
account  to  the  lessor  for  any  amount  received  from  the  lessees  by 
way  of  reimbursement,  and  where  a  sum  in  excess  of  the  amount  of 
the  bond  is  paid  by  the  surety  to  the  lessor  by  mistake,  It  may  be 
recovered.  (Gay  v.  Milwaukee  Brewery  of  S,  P.,  75.) 
See  Claim  and  Delivery,  1;  Justice's  Court,  !• 

TAXATION.    See  Corporation,  8b 

TEACHERS.    See  Schools. 

TENDER.    See  Inheritance  Tax,  2;  Redemption,  1. 

TIDE-LANDS.    See  Cbndemnation  of  Land,  ^ 

TRIALw    See  Criminal  Law,  88b 

TRUST. 

Compensation  fob  Services — Acceptance  or  Salary  Provided  by 
Resolution  op  Corporation — Waiver  op  Rights  Under  Trust. — 
Where  in  a  transfer  to  a  trust  company  of  the  shares  of  stock  in 
an  investment  company  which  the  transferrer  had  created  for  the 
management  of  his  accumulated  properties,  it  was  provided  that  out 
of  the  net  dividends  the  trustee  should  pay  after  the  death  of  the 
transferrer  a  stated  monthly  sum  to  one  of  the  beneficiaries,  which 
payment,  when  received,  should  constitute  a  waiver  of  compensation 
for  all  services  such  beneficiary  might  render  to  the  investment  com- 
pany, and  after  one  payment  was  paid  litigation  arose  and  no 
further  dividends  were  paid,  the  acceptance  by  the  beneficiary  of  a 
salary  from  the  investment  company  under  a  resolution  of  the  corn- 
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TRUST  (Continued). 

panj  proTiding  that  since  snch  beneficiary  had  been  devoting  hii 
time  to  the  company  he  should  be  paid  a  salary,  and  that  from  such 
date  any  dividends  due  under  the  trust  agreement  should  be  re- 
tained in  accordance  with  a  clause  providing  that  if  the  beneficiary 
should  receive  a  salary,  it  would  be  in  lieu  of  dividends,  constitutes 
a  waiver  of  his  right  to  recover  from  the  trustee  the  aggregate 
amount  otherwise  payable  to  him  under  the  trust.  (Howard  T. 
Anglo-California  Trust  Co.,  164.) 
See  Oontiaet,  20. 

TBUST  DEED.    See  Deed  of  Trust,  1,  t. 

UNDERTAKING.    See  Appeal,  7. 

UNLAWFUL  DETAINER.    Bee  Lease,  I,  9,  10,  15-17. 

VARIANCE. 
1.  Pleadings  and  Jttdgment— Revxbsal  on  Appkaii. — ^Where  the  ease 
made  out  by  the  findings  is  a  different  case  from  that  presented  by 
the  pleadings  the  judgment  wiU  be  reversed,  for  the  relief  decreed 
must  be  the  relief  sought,  and  the  variance,  even  if  it  be  such  as 
eould  have  been  cured  by  amendment,  is  fatal  to  the  validity  of 
the  judgment,  and  the  point  may  be  raised  on  appeal  therefrom. 
(Femandes  v.  Western  Fuse  etc.  Co.,  4*20.) 
8.  Rebuttal  of  P^-aintifp's  Evidence  —  Objection  not  Waived.  —  In 
such  an  action,  the  mere  fact  that  the  defendant  introduced  evfdenee 
in  rebuttal  of  plaintiff's  evidence  of  the  improper  construction  of 
the  magazine,  did  not  estop  it  from  claiming  that  there  was  a  vari- 
ance between  the  pleading  and  the  proof,  and  that  the  latter  was 
erroneously  admitted.     (Id.) 

VENDOR  AND  VENDEE. 

Sale  of  Leased  Apartment  Fouse  —  Recovery  of  Rent  —  Con- 
strugtivs  Notice  of  Relations  of  Parties  Interested.  —  Where 
the  lessor  and  lessees  of  an  apartment  house  enter  into  an  agree- 
ment with  a  third  party  for  furnishing  the  house  and  the  installing 
of  a  manager  to  operate  it,  and  therein  provide  that  they  shall 
receive  no  rent  for  the  premises  during  the  continuation  of  the 
agreement,  but  that  the  net  profits  of  the  business  shall  be  divided 
equally  between  them,  and  the  loss,  if  any,  borne  equally,  and  that 
nothing  therein  shall  be  construed  to  be  a  partnership,  and  there- 
after on  the  same  day  the  lessor  and  lessees  enter  into  an  agreement 
providing  that  the  other  agreement  shall  in  no  way  affect  the  lease, 
that  if  any  loss  resulted  it  shall  be  borne  equally,  and  that  any 
profits  shall  be  divided  in  the  same  manner,  a  purchaser  of  the 
apartment  house,  without  actual  knowledge  of  the  second  agree- 
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YENDOB  AND  YENDES  (Continned). 

ment,  is  put  upon  inquiry  as  to  the  relations  between  the  lessor  and 
lessees,  and  is  charged  with  knowledge  that  the  right  to  collect  the 
r«nt  has  eeased  and  that  the  partnership  relations  has  been  sub- 
stituted therefor,  by  his  knowledge  of  the  first  agreement  and  of 
the  third  party's  possession  thereunder.  (Wollenshlager  t.  Mae- 
Lean,  102.) 
6ee  Cheeky  1,  2. 

VENTJE.    See  Plaee  of  TriaL 

VESSELS    6ee  lien. 

WAQE9.    Bee  Workmen's  Compensation  Act. 

WAIVEB.    See  Assignment,  8;  Criminal  Law,  14;  Municipal  Corpora^ 
tions,  8;  Pleading,  6;  Trust,  1;  Variance,  2. 

WARRANTY.    See  Sale,  & 

WILLa 

EzxcunoN  Pursuant  to  Aobcemekt  Bbtween  Bbotheb  and  Sistebt^ 
LtSEyocABLB  Instbumknt  —  SuFnciBNCT  or  Consideration. — 
The  making  of  a  will  by  a  sister  in  favor  of  her  brother  is 
supported  by  a  sufficient  consideration  to  make  the  same  irrevocable 
as  against  a  will  subsequently  executed  by  her  devising  the  prop- 
erty she  might  die  possessed  of  to  another,  where  it  is  shown  that 
the  sister  prior  to  the  time  of  the  making  of  the  first  will  had  re- 
ceived for  many  years  support  from  her  brother,  and  that  he,  desir- 
ing that  benefits  which  he  had  conferred  and  would  confer  in  the 
future  upon  her  should  when  she  no  longer  had  use  for  them  be 
returned  to  him  or  his  estate,  requested  and  in  a  considerate  way 
Insisted  that  she  should  make  the  will  as  required  by  him,  which  she 
did.  (Chase  t.  Stevens,  98.) 
See  Contraet,  5-7. 

WORKMEN'S  COMPENSATION  ACT. 
1.  Death  of  Employee — Basis  or  Oomfdtation.— Under  the  Work- 
men's Compensation  Act,  in  computing  the  d«ath  benefit  to  which  a 
person  dependent  for  support  upon  a  deceased  employee  is  entitled, 
where  the  wage  or  salary  of  the  deceased  employee  working  in  the 
elass  referred  to  by  subdivision  2  of  section  17  (a)  has  not  been 
definitely  agreed  to  and  fixed,  the  wage  or  salary  of  an  employee 
of  the  same  class,  who  had  worked  at  the  same  or  similar  kind  of 
employment  substantially  the  whole  of  the  year  immediately  pre- 
ceding the  death  of  the  employee,  earned  during  the  days  when  so 
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emplojedy  should  be  adopted  as  the  basis  of  eomputistioii ;  but  where 
the  employee's  salary  or  wage  for  employment  of  a  certain  class  is 
definitely  fixed,  such  wage  is  the  basis  of  computation.  (Northern 
etc.  Co.  ▼.  Industrial  Aec.  Com.,  2.) 

2.  BuBiAL  Expenses  —  Allowance  Against  Employer.— Under  sec- 
tion 15  (c)  (2)  and  section  15  (c)  (3)  of  the  Workmen's  Compen- 
sation Act,  as  amended  in  1915,  in  cases  of  partial  dependency 
the  cost  of  burial  may  be  allowed  in  addition  to  the  death  benefit 
awarded,  while  in  cases  of  total  dependency  such  eosts  may  not  be 
allowed  in  addition  to  the  death  benefit.     (Id.) 

8.  Discrimination  in  Cases  of  Partial  and  Total  Dependenot— 
Provision  not  Invalid. — The  discrimination  in  permitting  an  al- 
lowance for  burial  expenses  in  the  cases  of  partial  dependency  and 
its  disallowance  in  the  eases  of  total  dependency  does  not  render 
such  provisions  of  the  act  invalid,  as  such  discrimination  is  one 
which  the  legislature  has  the  power  and  the  right  to  recognize  and 
establish.     (Id.) 

4.  Findings  or  Commission  —  Oontliot  op  Evidencb— Certiorari.— 
Upon  certiorari  proceedings  to  review  an  award  made  by  the  Indus- 
trial Accident  Commission  under  the  Workmen's  Compensation  Act, 
findings  of  the  commission  made  upon  conflicting  evidence  will  not 
be  disturbed.     (McDonagh  v.  Industrial  Ace.  Com.,  177.) 

5.  Findings  of  Commission — Beview. — In  a  proceeding  to  review  an 

award  of  compensation  made  by  the  Industrial  Accident  Commis- 
sion, the  court  is  not  at  liberty  to  disturb  the  conclusion  reached  by 
the  commission,  where  there  Is  sufficient  evidence  to  justify  the 
findings.     (Easton  v.  Industrial  Ace.  Com.,  321.) 

0.  INJTTRT  to  Bakery  Wagon  Driven— Relationship  of  Parties — 
Employer  and  Employee.— The  driver  of  a  bakery  wagon  selling 
bread  on  a  commission  basis  under  a  guaranty  of  fifteen  dollars 
per  week,  who  chose  his  own  time  to  go  out  and  return,  who  was  not 
directed  where  to  go  or  to  whom  to  sell,  and  who  performed  certain 
duties  for  the  owner  of  the  bakery  for  which  he  received  no  addi- 
tional compensation,  such  as  delivering  bread  to  wholesale  and  retail 
customers  who  made  purchases  at  the  bakery,  is  an  employee  of  the 
owner  within  the  provisions  of  the  Workmen's  Compensation  Act, 
and  the  owner  is  liable  for  injuries  received  by  the  driver  while  en- 
gaged in  unloading  his  wagon  of  unsold  bread  at  the  close  of  the 
day's  deliveries.     (Easton  v.  Industrial  Ace.  Com.,  321.) 

7.  Jurisdictional  Facts. — ^Under  the  Workmen's  Compensation  Act, 
the  question  whether  the  accident  causing  the  injury  complained  of 
occurred  or  arose  out  of,  and  in  the  course  of,  the  employment  of 
the  employee,  as  well  as  the  question  whether  the  accident  was  or 
mm  not  the  direct  result  of  the  willful  misconduct  of  the  injured 
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party,  involye  juisdietioiial  facts.  (Elk  Grove  Dist.  ▼.  Ind.  Aee. 
Com.,  589.) 

8.  Bitting  Asmi  op  Awabd-^Gxetiobasi. — An  award  made  Ij  the 

Industrial  Aceident  CommiBsion  wMeli  is  unsupported  by  the  eri- 
denee  niU  be  set  aside  hy  the  eonrts,  on  eertiorari,  tm  inyolving  an 
act  in  excess  of  the  jurisdiction  of  the  commission.     (Id.) 

9.  Ufholdiko  of  Awabd— SumciENCT  OF  Eyidkncb. — To  justify  the 

upholding  of  an  award  there  must  be  sufficient  competent  evidence 
to  support  every  jurisdictional  fact  essentially  involved  in  the  appli- 
cation for  compensation.     (Id.) 

10.  Injxtbt  Abising  Out  of  Emplotmxnt. — An  injury  arises  out  of 

the  employment  when  there  exists  a  causal  connection  between  the 
eonditions  under  which  the  work  is  required  to  be  performed  and 
the  resulting  injury.     (Id.) 

11.  INJUBT  to   PuBLIO   SCHOOL-TEACHBBr— BEMOVAL   OF   OBSTBUCTION   TO 

Obtain  Access  to  Bookcasb— Injttbt  Abising  Out  of  Emplot- 
mxnt.— ^An  injury  sustained  by  a  public  school-teacher  while  at- 
tempting to  sufficiently  move  a  section  of  desks  and  seats  of  great 
weight  from  in  front  of  a  bookcase  in  which  the  books  used  in  the 
school  were  kept  that  she  might  obtain  a  book  therefrom  necessary 
for  her  to  have  in  instructing  her  class  is  an  injury  arising  out  of, 
and  sustained  in  the  course  of,  her  employment  under  the  Work- 
men's Oompensation  Act.     (Id.) 

12.  F[NDiNG  of  Commission  —  Sufficibnct  of  Evidence.  —  Upon  this 

application  for  a  writ  of  review  to  annul  an  award  of  the  Industrial 
Accident  Commission,  it  is  held  that  the  findings  of  the  commission 
are  supported  by  the  evidence.     (Eraser  v.  Indus.  Ace.  Com.,  712.) 

13.  Death  of  Labobeb  in  Bock  Quabbt— WiLLFUii  Misconduct— In- 
bufficienct  of  Evidence. — ^Under  the  Workmen's  Compensation  Act 
an  award  made  to  the  dependents  of  a  laborer  employed  in  a  rock 
quarry  is  not  subject  to  annulment  on  the  theory  that  the  deceased 
was  guilty  of  willful  misconduct  in  returning  to  the  place  of  work 
from  which  he  had  been  taken  earlier  in  the  day  and  where  he  ulti- 
mately met  with  the  accident  which  caused  his  death,  in  the  absence 
of  any  direct  evidence  tbat  he  was  warned  not  to  return  to  the  place 
where  he  was  originally  working,  or  that  he  was  advised  of  its 
dangerous  character,  or  that  at  the  time  he  returned  he  actually 
knew  of  the  danger.     (Gray  v.  Indus.  Ace.  Com.,  713.) 

14.  Bight  to  Compensation— Bulb  Pbiob  to  Amendment  or  1917 — In- 
JUBT  Within  Usual  Ooubsb  of  Business. — Under  the  Workmen's 
Compensation,  Insurance  and  Safety  Act  prior  to  the  amendment 
of  1917,  an  employee  was  not  entitled  to  compensation  unless  the 
injury  occurred  in  the  itsuai  course  of  business  of  the  employer. 
(Carter  t.  Indus.  Ace  Com.,  739.) 
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15.  Injury  Whilx  Loadinq  Grain  —  Employment  Without  Ubuaij 
Course  of  Business  of  Employer. — A  parchaser  and  shipper  of 
grain  is  not  liable  to  paj  compensation  under  the  Workmen's  Com- 
pensation Act  prior  to  the  amendment  of  1913|  for  injuries  received 
by  a  person  casually  employed  by  him  to  complete  the  loading  of 
some  grain  on  ears,  which  the  sellers  had  been  unable  to  load  at 
the  time  of  its  delivery  at  the  railroad  station  owing  to  a  shortage 
of  cars,  it  being  shown  that  it  was  the  custom  for  sellers  to  do  the 
loading  and  that  it  was  no  part  of  the  usual  course  af  the  pur- 
chaser's business  to  load  the  grain.  (Id.) 
See  Writ  of  Beview. 

WRIT  OP  REVIEW. 

Review  op  Award — Statute  of  Limitations. — A  writ  of  review 
directed  to  the  Industrial  Accident  Commission  must  be  dismissed 
where  the  petition  for  the  writ  was  not  made  within  the  thirty  days 
after  the  award  of  the  commission  as  prescribed  by  the  statute, 
regardless  of  the  fact  that  the  award  shows  on  its  face  that  it  was 
beyond  and  in  excess  of  the  jurisdiction  of  the  commission.  (North 
P.  S.  S.  Co.  ▼.  Ind.  Ace.  Com.,  488.) 
See  Appeal,  20;  Certiorari;  Justice's  Court^  8;  Munieipal  Cor- 
^rationsi  4^  5. 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


